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Tha  Imtituta  hai  attamptad  to  obtain  tha  bast  original 
copy  availabia  forf  ilml^a.  Faaturaa  of  thit  copy  which 
may  ba  bibliographically  uniqua,  wliich>ml^  altar  any 
of  tha  imagM  in  tha  raproduction,  or  which  may 
«ignificantl^  changa  tha  usual  mathod  of  filming,  ara 
chackad  balow. 


□  Colourad  covers/ 
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I       I  Colourad  platas  md/or  iHustratkNis/ 
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Planchas  at/ou  illustrations  an  coulaur 

Bound  with  othar  material/ 

9aM  avec  d'autr^  documents         * 


Q  Tight  binding  ipiy  cause  shadows  or  distortlLi 
akmg  taitertor  margin/  \ 


La  reliure  serrfo  peut  causer  de  I'ombre  ou  de\la 
distorsion  la  long  de  le  marga  intiriaure 

□  Blank  leaves  edded  during  restora^on  may  appear 
within  the  text  Whenever  po^iMe^  these  have 
been  omitted  from  filpning/  1 

II  se  peut  que  certaines  pegas  Mandies  eiouties 
km  d'une  restauratkNi  apparaissentldans  le  texie. 
mais,  hKsqua  cela  itait  possible,  ces  pages  n'ont 
MS  M  filmfas. 


i'lnstitut  e  microfilm*  la  meilleur  exemplaira  qu'il 
lui  a  *t*  possible  de  se  procurer.  Las  details  da  cet 
exemplaira  qui  sontpeut4tre  uniquas  du  point  da  vue 
bibliographique.  qui  peuvant  mddifiar  una  image 
reproduite.  ou  qui  peuvent  exigar  una  modification 
dans  la  mtthoda  normale  de  f  ibnaga  sont  indk|u<s 
ci-dassous. 
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Peges  endommagias 
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□  Peges  deteched/ 
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QShowthrough/ 
Trensperence 

□  Quality  of  print  veries/ 
Queliti  iii«gale  de  llifipression 

□  Contihiious  peginetkm/ 
Pegination  continue 

□  Includes  index(es)/ 
Comprend  un  (das)  index 

Titlp  on  heeder  taken  from:/ 
Le  titre  de  reihtlte  provient: 

□  Title  pege  of  issue/ 
Page  da  titre  de  le  livreison 

□  Ception  of  issue/    . 
Titre  de  dipert  de  le  livreison 

□  Mestheed/ 
Glnirkiue  (p<rio(lk|ues)  de  le  livreison 


itibnel  comments:/ 

lira*  supplimentairas: 


Various  paglngs.  There  are  some  creases»4|r*the  middle  of  pages. 


Pagination 


iiii<i9.    uicio  aic  auine  creasesk^  ine  mioaie/OT  pages, 
multiple.   II  y  a  <les  plls  d^tl  le  milieu  4es  pages. 


This  ibm  is  filmed  et  the  reduction  ratio  checked  beki^/ 
Ce  document  est  f  ilm«  eu  teux  de  riduetiont  indiqui 
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Vm  eopv  fflnwd  her*  hat  bMii  raprodu««d  thanks 
to  tlw  ganardtity  of: 

'•  ;  ■  .  ,■  .  .' 

Uw  Library 
University  of  Mestarn  Ontario  > 

Tha  imajgias  appaaring  hara  ara  tha  bast  quality 
poMibIa  eansldaring  tha  condition  and  laglbillty 
of  tha  original  copy  and  In  kaaping  with  tha 
filming  contrapt  spacificatlons. 


Original  eopias  ki  printad  papar  aovara  ara  fHmad 
baginning  with  tha  f  rdnt  covar  and  andlng  on 
tha  last  paga  with  a  printad  or  illuatratad  impraa- 
9ion,  or  tha  baeic  covar  whan  appropriata.  All 
othar  original  copiaa  ara  filmad  baginning  on  tha 
first  paga  with  s  pHntad  or  lllustratad  Impraa- 
slon.  ond  andlng  ofi  tha  iMt  paga  with  a  pirintad 
or  illuatratad  impriiaion»     :> 


Tha  last  racordad  frama  on  aach  mieroflcha  '.--^ 
shall  contain  tha  symbol  — ^  (moaning  "CON- 
TINUED"), or  tha  symbol  y  (moaning  "END"K 

whiehavar  appliaa. 

,    ■   ^  ■'..    ■\ 

Maps,  piatas.  charts,  ate.,  may  ba  filmad  at' 
diffarant  raduction  ratios.  Thosa  too  larga  to  ba 
antiraly  includad  in  ona axposuraaira filmad 
baginning  In  thp  uppar  Jaft  hand  comOr.  laft  to 
right  and  top  to  bottom,  aa  many  framas  as 
raquirsd.  Tha  following  diagrams  lllustrsta  tha 
mathod:   . 


L'axampiaira  fllm4  fut  raprodult  grica  A  la     / 
.  gAnArositA  da:  / 

.Law  Library 
University  of  Hattorn  Ontario  ,1 

Lss  imsgas  suivantas  ont  At*  raprpdultas  avac  la 
plus  grsnd  soin.  compto  tsnu  da  la  condttton  at 
da  la  nattat*  da  I'aiiamplaira  film*,  at  an 
conformHA  avac  las  conditions  du  contrst  da 
fHmaga. 

Laa  aicamplairas  origlnaux  doht  la^ouvartura  mn 
.  papiar  aat  ImprimAa  sont  fllmAs  sn  com^tanpant 
par  la  pramlar  plat  at  an  tarminant  soit  psMs 
darnlAra  paga  qui  eomporta  una  amprainta 
^  4'imprassion  ou  d'illustrstion.  soit  par  la  tacond 
pif  t,  salon  la  eas.  Tous  las  autras  axamplairas 
origlnaux  sont  flimAs  an  comman9ant  par  la 
pramlAra  paga  qui  comporto  una  amprainta 
dimprassion  ou  d'illustra^on  at  m  tarminant  par 
la  darhlAra  paga  qiii  comporto  una  talla 
amprainta.^ 

■-  ■■   .         y       ."    ■  :\  ■    ■  :\-    ■•■■.■  : 

Un  das  symbolas  suivants  spparaltra  sur  la 
dkrniAra  imaga  da  chaqua  microficha.  salon  la 
cas:  la  symbols  -i«f  signif is  "A  ^UIVRE".  la 
sfmbola  ▼  signifia  "FIN".  \ 

Laa  cartas,  planchaa,  tablaaux.  ate,  paWant  Atra 
.f llmAs  A  das  taux-  da  rAductlon  dif f  Arants'. 
Lorsqua  la  discumant  ast  trap  grand  pour  Atra 
raproduit  an  un  saul  cllchA,  11  ast  filmA  A  partir 
da  I'angia  supArlauf^gaucha.  da  gaucha  A  droita, 
at  da  haut  an  bas,  an  pranant  la  nambra 
d'Imagas  nAcassaira.  Las  diagrammas  suivants    . 
iliustrant  la.mAthodo. 
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N      ;       *   ^  COUKT  OP  gUKKN'S  nKN'CH,  1880. 

MONTRKAL,  2Ut  DECfeMHER,  liMO. 

•         •  * 

Coram  Monk,  J.,  Hamhay,  J.,  Baby,  J^.J.,  Doiiihty,  J.,  nJ-ftor,  Jw,TTi, 


f 


\ 


J.,  ad  hoe, ' 
No.  (A  and  No.  SO. 
^^     DAME-JUMA  7IORRI80N,        \    ■    '  .  \ 

_{Pliiintiffi»  tb«  Court  bttow),' 
>  ,  AVpillait; 

A.ND  ',  •    - 


TIIE~MAYl«ll  IT  Ai.,  O^IE"ci¥y  OP  MONTREAL,  "     ^ 

,■  '  »  (Deftndantt  in  (M  Court  Mom), '^         , 

'  '  Ku POKDINTS. 

.    Tl.eCorpor«tlonoftl.e««»^Mom«e»U«^orod  Iho  r.mdwv  of  LIMIf  8t.  .Umc«  ttnwt  Ip  lh«  «!d    ' 
oily,  »o  that  IhAicfaeu  to  llie  property  of  the  plalutiO-aiid  olhW.,  who  owned  mU  estate 
on  the  line  pf  the  Ureet,  wm  Int«rrii4)t«d.      -  •     ,  ^ 

.  ^  llKiD':-I.Th.ttii»cfloiriiy«»,ln.t  th«  Corpor«ll»n  by  the  pemon.  •«? rIeTed,' for  the  reeoyrry 
or  the  daniHKmi  ocoMioiiod  bji  the  inlurftireiioe  with  their  property 
a.  Th.i.«tute  (Uue.)a7  and  Iffl^Vkl.  o.  flO.  dui«  not  exclude  .uch  action  of  rndemnlty,  but 
merely  proTldo.  .  mode  of  procedure.  If  the  Corporation  dclre.  to  have  the  compohiatlon 
o<tlmatedl>y  oommtwioder*,  }t  mnit  move  the  Conrt  to  namp  them.  Tf  the  Corporation 
doe.  not  by  prellmiuary  ptei  oWoct  to  the  adoption  of  the  ordinary  form  of  aeUonby  the 
plalntllf,  It  will  be  he|d  to  have  acqoleioed,  and  cannot  ralM>  the  objection  arterwardi 
by  the  Eilf  ""*  "<'^"°»««  "«"  P'<>v«»  beyond  what  had  been ^qompoundcd  tat 

These  were  two  nppeoU  (Nos.  68  and  69)  under  the  8nn;e  title,  ond  arising 
from  the  same  matter.  The  aofeion  in  each  ease  was  instituted  for  the  recovety 
of  damages  for  loss  of  i;|snt,  alleged  to  have,i)een  suffered  by  the  appellant,  ," 
Lady  Lafontame,  in  eonscquence  of  the '  alterjiUon  by^iha  Corporation  " 
of  the  -level  of  Little  St.  James  street  The.first  action '^s  brought  16th 
Juno,  1871,  and  the  second  action  on  the  3rd  December,  1873 ;  the  damage* 
claioved  by  the  second  action. biing  for  the  two  years  which  elapsed  after  the 
bringing  of  the  first  action.  The  actions  werti  dismissed  in  the  Comk  bel6v 
by^Mr.  Justice  Mackay,  on  the  following  grounds:  /^^ 
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"  ConRidoring  thnt  pbintiff  has  not  proved  her  allegations  material,  and 
tliut  she  has  Hot  proved  liid  shown  rij^ht  to  have  anjr  dqlin.igvs  from  dcfeadants 
for  any  of  the  ouumss  nicrttjonod  in  lier  declaration ;        •  • 

"ConHidoring  that  all  that  defondnntli  did  In  the  mutter  of  Little  St.  Jamet 
street,  aUering  of  level  of  roadway,  was  within  the  HC«»pe  of  defendants' authority, 
and  not  wronuouHly  or  neglij-ently  done,  and  that  no  compenxatioo  was  or  is 
duo  to  pinintiif  as  claimed  by  her  from  defondiints  ; 

"  CoiiMideriiip  further  the  cjeoptiotm  of  dulVndants  well  founded  and  proved  ; 

"  Cnnnid  rinj,'  that  even  if  pluinriff  could  have  oluinicd  any  compensation  for 
thcyaltcring  of  the  level  of  the  street  or  roadway  of  Liltle  St.  Jumes  street,  it 
hod  to  besought  by  other  process'lhah  this  oction,  to  wit,  by  resort  to  the  tribtt- 
nal  provided  by  the  27-28  Victoria,  chapter  GO." 

'i^AMSAY,  J.  This  is  an  action  of  damages  for  towering  the  roadway  of  Lit- 
tle St.  Jumes  street,  by  which  the  access  to  appellant's  property  was  interrupted, 
and  by  which,  she  alleges,  she  suffered  material  damage,  and  particularly  by 
loss  of  rent  of  her  property  siiunted  on  that  street,  also  for  an  injunction  to 
compel  the  respondents  to  restore  the  street  to  its  former  level.  With  the  lat- 
ter part  of  this  action  we  have  notliing  to  do,  for  by  a  deed  of  the  6th  Noven\- 
ber,  1873,  a  compromise  was  effected,  by  whioh  thp  Corporation  paid  to  the 
parties  ujigricvcd,  and  among  others  to  the  appellant.  Dame  Julie  Morrison, 
Lady  Liifoutuinc,  certain  sums  of  money  ftr  damages,  ond  agreed  to  lower  the 
footpath  or  "  sidewalk  "  within  a  Tcasonablo  time,  on  the  oondition  that  they 
would  discontinue  their  actions.  There  was,  however,  u  reservation  that  Lady 
Lafontuinc  should  have  the  right  to  cootinuo  her  action  for  damages  for  "  loss 
of  rent."  The  oouclusions  at  this  action  are,  therefore,  reduced  to  a  claim  for 
damages  "  for  loss  of  rent,"  and  for  no  other  cause. 

The  refipondent  contends  that  the  ordmary  Courts  have  no  jurisdiction  over 
the  flatter  in  litigation.  ^The^^urt  below  heW,.-if  there  be  any  compensation 
for  the  oltering  of  the  leveI//oX.  tin) -street,  "it  had  to  bo  sought  by  other  pro- 
cess than  this  action,  to  wit,  by  resort  to  the  tribunal  provided  bjr  the  27  &  28 
Vict.,  chap.  60." 

If  this  reason  be  fouyded,  it  is  fceedlefts  to  carry  our  investigation  further,  for 

We  have  no  authority /o  decide  the  issues.     It  is  well,  however,  to  bear  in  mind  . 

that  what  respondeat  has  to  establish  is  an  absolute  absence  of  jurisdiction  over 

the  matter.     No>tung  less  will  do,  because  the  defendant  did  not  decline  the 

jurisdiction  by^x^liminory  plea — exception  dicUnatoire,—mthin  four  days  from 

l^ie  return*' 6f  the  writ,  as  required  by  Jaw.     (Arts.  107  and  114,   C.  C.  P.) 

"  Le  d^lip^oire  ratione  personae  ne  peut  gtre,  pour  la  premiere  fois,  propose 

I"    Carrd,  2,  142,  note;  143,  note  1st.      "Le  tl<ScliDatoire 

vationi  rnaferdte  peut  6trc  propoag  en  tout  etat  de  cause,  mSme  en  appel."  Vol.  2, 

*I47,  art.  170,  l»ote3rd,  and  No.  128.     See  also  Gray  do  DuJ^c,  2  L.  R^,  Q.,  p. 

,234.    The  omission  to  raise  the  question  of  jurisdiction  by  the  usual  ezoeption 

"WfoB  probably /due  to  the  fact  that  it  was  not  generally  considered,  at  the  time 

Ihigaetion  wag  bcgan»  tliat  a  suit  for  damages,  sueb  as  tbiaJa,^  fell  within  the 

proviaions  of  the  27  &  28  Vic,  chap.  60.    But  in  May,  1876,  the  Judicial 

Committee  held,  in  the  oase  of  Jhummond  d  The  Mayor,  &c.,  of  Montreal, 
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,    that  a  olaiin  for  dnmagcH  for^cloHinR  a  Htrect  ao  as  apcoially  to  injure  the  plain-   Dam*  jatu 
tiff's  property,  could  only  bo  urjrod  b«foro  Commis8ioneni  appointed  under  the      **°»'ilS°'' 
provisions  of  tlie  27  &  28  Vie.     Tlio  opinion  of  the  Judicial  Committed  ia  thua  """''*'•*"• 
expressed: — '' It  seeuift  to  them   (their  Lordsliipx)  that  if  he  (rosppndcnt)  has 
any  claim,  it  is  one  to  bo  prosecuted  under  the  provisions  of  the  Act  relating  to 
expropriations  by  this  Corpbrutjon   (27  &  28  Vie.,,  o.  60)  wliioh  will  bo  herc- 
allcr  considered."     And  furthot  on  they  say  : — "  Their  liordships,  however,  do        * 
not  think  itneciftisary  to  decide  in  this  appeal  the  question  thus  raised  (question       .  "^ 

•of  right  of  indemnity),  since  in  whatever  manner  it  maybe  determined,  and 
whatever  may  have  been  the  case  before  the  18th  section  of  the  27  Si  28  Vie.  o.  V  •*  . 
€0,  was  passed,  they  think  that  this  enactment,  by  requiring  that  the  compen- 
sation payable  to  any  party,  '  by  reason  of  any  act  of  the  Council  for  which  they 
are  bound  to^makfe  compensation,'  shall  be  ascertained  in  the  manner  prescribed 
by  the  Statute,  excludes, by  necessary  implication  actions  of  indemnity  for  dam- 
age  in  respect  of  such  acts. .  It  is  enough^|||rtfore,  to  say  that,  in  their  view, 
the  Corporation,,  having  acted,.within  thcffl^wers,  the  plaint iff^s  claim  (if  sus- 
tainable at  all)  is  of  a  kind  whieh  wQuld  fall  to  be  determined  by  the  Commis- 
sioners under  the  special  Act."  (2i  L.  C.  J.,  p.  9.) 

/  Formal  as  this  opinion  appears  to  be,  appellunt«  contend  that  it  cannot  be 
considered  conclusive  authority,  beoituse  it  is  contrary  to  the  jurisprudence  of 
iur  Courts,  and  because  tlio  point  was  never  urged  before  the  Courts  hero.or 
before  the  Committee.         .^ 

It  may  perhaps  be  said  tliQre  was  no  jurisprudence  on  the  point  because  it  - 
never  was  raised,  so  far  us  I  know.     But  there  have  been  many  actions  such  as 
'  this,  bnd  cotpmon  acceptation  is  perhaps  as  conclusive  in  a  matter  of  thisjkiud  as    ^ 
if  it  had  been  formally  decided. 

Bo  this  as  it  may,  it  is  very  certain  that  T»hat  has  never  been  contradictorily 
argued  cannot  be  considered  dGfinitively  settled.  I  am,  therefore,  of  opinion 
that  we  are  not  precluded  from  deciding  differently  from  that  judgment,  and 
that.it  is  our  duty  now  to  exanjinc  thefquestion,  and  to  express  our  opinion  upon 
it.    1'he  enquiry  seems  to  mo  to  divide  itself  into  two  questions  : — 

.  Ist:  To  what  cases  does  the  27  &  28  Vic.  apply? 
w>    2nd.  Does  the  Act  create  a  tribunal  or  Only  a  mode  de  procidure  ? 

With  regard  to  the  first  question,  the  portion  of  the  Act  27  &  28  Vic,  Chap. 
€0,  which  refers  to  the  special  "  tribunal,"  is  under  the  jXibrio  "  Expropria. 
tion  a^  special  assessment."  After  repealing  the  former  legislation,  so  far  as 
inconsistent  with  this  Act  (sec.  10),  the  Statute  goes  on  to  enact  thftt  "  the>ipun- 
cil  of  the^aid  city  of  Montreal  shall  have  pewer  to  order,  by  resolution,  the 
opening  or  widening  of  streets,  public  highways,  places  or  squares,  or  the  con\ 
struotion  of  public  buildings,  and  to  order  at  the  same  time  that  such  improve-  \ 
ment  shall  be  made  out  of  the  city's  fupds,  or  that  thejcost  thereof  shall  be  as- 
«e8sed,'  Ac.  (sec.  11).  Then  if  the  Council  of  the  said  city  determines,  by 
resolution,  to  undertake  or  carry  out  "  any  of  the  «ai<i  works,"  and  if  the  per- 
son who  IB  seized  i}rpoBse88e*«»propriet«Lo£  any  lot-ofground  or  real  property 
necessary  to  b^  acquired  for  the  purpose  of  such  work  will  not  oolneto  an  amicable 
^ttlement,  the  "  price  or  oompeosttion  shall  be  fixed  and  determined  in  the  fol- 
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lowir.g  mnnflcr,"    (wc,  13),  that  is  to  Hiiy,  Coniniiiinioiicrs  shall  be  app/ihtcJ  by 
the  Superior  Court.     The  Statute  then  goes  on  tociinot  («eo.  18^  OB/ollowft  :_ 
"All  the  provisionH  coutaincd  in  the  thirteenth  section  of  the  prcscntl  Abt,  witb 
rcgiird  to  the  appointment  of  ConimiHsionijrs  and  the  mode  of  aseei'taininK  the 
valuo  of  the  pieces  or  purcolg-of  land  or  rcaKeRtalc  taken  by  the  Corporation  of 
the  said  citj^  shall  be  and  are  hereby  extended  to  all  oaHcs  in  which  it  Hhnll  be- 
come necessary  to  ascertain  the  amount  of  compensation  to  bo  paid  by  the  said  Cor- 
poration to  any  proprietor  of  real  esta^or  his  representatives,  for  any  (iainiij,'e 
he  or  they  may  have  jjustaiucd  by  reason  ofTiirjr  altcrnfion,  mfido  by  order  of 
tlie  said  Council,  in  the  Ic^vel  of  any  footpath  oi«,  sidewalk,  or  by  reason  of -t^ho 
removal  of  any  establish Urent  subject  to  bo  removed  under  any  by  law  of  the  saix 
corporation,  or  to  any  piJ-ty  by  reason  of  any  other  aet  of  the  said  Council  fo., 
which  tbey  are  bound,  tj^make  oonipcnsalion,  and  with  regard  to  the  amount  of 
com^nsation  for  whicJi  Auiiafjo  the  party  sustainin}^  the  same  and  the  said  cor- 
poration shall  not  agree;  and  the  amount  of  such  compensatidn  shall  be  paid  at 
once  by  the  said  Corporation  to  the  party  having  d  right  to  the  same,  without 
^\irth6r  formality."  Now,  it  is  contended  by  the  Corporation  that  by  this  section 
compensation  for  daniagca  done  and  not  acknowledged  is  placed  on  precisely  tlie 
same  footing  us  compensation  for  lands  to  bo  expropriated.     I  tljifik  this  is  a 
misinterpretation  of  the  section,  for  it  would  fuHow  that  no  aCtUJn  of  damage 
would  lie  against  the  Corporation  for  any  act  attributable  to  ihfi  Council;— 
the  words  are  :  "  or  t6  any  party  by  reason  of  ani/  other  act  ofAUc  said  Council 
for  which  they  are  boinul  to  make  covipenmtion."     Not  ojsly  there  would  be 
no  direct  action,  but  there  would  be  no  mode  by  whiphtAe  party  aggrieved 
could  set  the  law  iii  motion.     It  is  the  Council  and  it^yfefiieers  that  give  the 
notices,  and  move  the  court  or  Judge  for  the  order.     If 
that  there  is  any  ground  of  indebtedness,  of  coursji 
iJiink,  therefore,  tluit   where  the  Corporation  doos#n( 
common  law  remedy  remains  to  the  party  aggrieved. 

my  meaning  let  me  8ugg(  8t  another  casoj  which  doeat  not  entirely  turn  upon 
Article  18.  Suppose  the  Council  of  the  city  resolved  to  expropriate  from  lands 
for  the  purpose^f  widening  a  street,  without  any  amicable  settlement,  and  with- 
out any  nomination  of  Commissioners,  will  it  be  seriously  contended  that  the 
party  expropriated  would  not  Jiavo  a  common  law  action,  »s  well  for  the  loss  of 
bis  land,  if  ho  be  content  not  to  revendioate  it,  as  for  the  damage  specially 
arising  from  the  aisp|jjpe8Hion  without  due  notice?  I  have  heard  no  attempt  to 
answer.this  but  by  saying  the  party  aggrieved  could  proceed  by  mandumua.  Now., 
let  jas  examine  the  depth  of  this  suggestion. 

•_  I  dp  not  propose  to  enter  minutely  into  a  consideration^t^he  limits  of  the 
Jui-isdiction  of  the  writ  o?  mandamus,  about  which  there  has  often^en  some 
difficulty  in  England,  a  difficulty  perhaps  complicated  in  a  self-gaverning 
sion  of  the  Crown  by  the  question  of  the  effijct  of  recent  legislation.  Suffice  il 
to  say,  that  it  appears  very  questionable  indeed  whether  the  writ  would  lie  to 
compel  the  Corporation  of  Montreal  to  affect  to  come  to  the  conclusion  that 
they  ^'  are  bound  to  make  compensation,"  in  order  to  give  the  party  complaij^- 
ing  an  opportuhity  of  testing  his  case.     The  words  of  the  Stotute  only  oblige 
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•niion,  and  with  rofinrd  to  tho  fi»Mo«n<  of  comDeniifltion  fnr  »h:-,i  j  ^         J        Mowiioo. 

ri'-ii^  r:.i': r:.LT» :"':  -r  ^"°  ^  ""-^ '""'  ^ 

out.      'n«H»  to  deoiJo  an  important  part  of  tho  iMim     rr»i,-r<      »         j 
<.«r»o.ic.     0.n.r.lt  J,lj^;r/  I"'^'"'^"''""'''''"""''' 

modo  open  ,„  .ppe|l.„.  ,„  „.  „,.  ,„  ,„  irh^^hL? V        "  ' 

/    fcr  oaseslika  this  ..n.1  rK„»   i  ^   ^^  *  ^8  Vict,  has  e8t,,bli8hed  a  tribunal 

,      sionerBfbrlter™i„i„,auo;^^  ' 

cedure  for  such   oases  "     To  ho  n„,f  T  ^  «xpropriated,  and  a  system  of  pro- 
«aid  "  to  be  expropriated  ^  (^o  '      •  ^  T'"''  '^"^^  ^""^'"'•P^  «•»«"»<*  ^'ve       • 

necessity  of. Trr4ei:r"Z 

«tion  i/preoisely  correct  dZinP     r  ,! ,  ^"'''"'"  ""*•*  whether  the  propo- 

Bino„%:orLoa^'^;ir;c;^^^^^^^^ 

««ch  cases,  rt  e  ^ta.«<e  Side,  TS  rl^  '  ^'  '  ^  ""^'  =  "  ^^' '" 
.Hiinary  civil  action.  thaCn.eS;  allet „ rSue"  "  Tv^  *•''"  '"""  '" 
second  edition  we  find  ■    "  This  «.m«/.T  **  P"""*'^'      -*■"* »«» »  "ote  to  the 

« ««o.  ro,.„  ^^  ,!:r:,r^°z^^*  7itrr'  rr  * 

^f  the  9w  before  one.  it  \k  nof  «oo„  /  "««'"™ea-       Without  having  the  letter 
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inC^tfiat  there  wur  no  oonimon  law  ronicdy,  i.  e.,  action  or  right  of  notion,  fyr 
daj;i)"igcs  i>ufforo(l  in  rtpairitig  hV'hwayn,  under  tho  oonnnon  law  obligation  to 
**■  rcpnir,  said  tlio  paHy  Buficring  could  only  proceed  according  to  a  Hpcoinl  remedy 
allowed  by,  law,  and  thi<^  remedy  was  complete  in  itscir.  "  But  under  this  rcntric- 
tion  no  daiimge  can  be  done.  To  aVail  themsclvcfi  of  tho  remedy  provided  by 
tho  Statute,  uhipl«  opportunity  is  afforded  to  parties  deeming  thcniHclveB  to  be 
aggrieved.  Their  dumngcs  arc,  i«  thf  fint  iunlatice,  to  bo  determined  upon 
their  own  application  to  the  Selectmen  of  the-town  or  Mayor  and  Aldermen  of 
tho  city,"  &«;  Elsowheifo  the  judge  Bays :  "  If  their  ndjudioation  upon  the  ques- 
tion is  not  satisfactory,  upon  proper  proceedings  being  had,  they  may  bo  asoer:- 
tained  by  a  jury,  as  in  tlie  case  of  taking  lands  ujwn  the  location  of  highways. ' 
From  tho  statement  of  the  law  by  M^jrrick,  J.,  Mr.  Dillon  was  not  justified  in 
stating  his  proposilioO  in  tho  unqualified  manner  he  has  done.  The  general 
principle  seems  to  bo  that  "  an  existing  jurisdiction  cannot  be  taken  away  except 
by  precise  ond  distinct  words."  Gulinorth  v.  D>,rant,  8  W.  K.  694— 1{.  Fisher'K 
Dig.  5077.  And  the  concurrent  jurisdiction  of  courts  of  e<iuity  is  not  excluded 
by  tho  adoption  of  equitable  principles  by  courts  of  law.,  Ilawkthawv,  Perking^ 
2  Swans.  64t>.  It  haf^v^bjoen  the  tendency  of  our  jurisprudence  here  to  treat 
reraedrca  as  Cumulative  whCre  the  new  enactment  is  not  unequivocal,  particularly 
wheyo  the  comiffon  law  remedy  is  to  be  set  aside.  As  an  instance  of  this,  I  may 
mention  timt  wo  have  invariably  held  that  the  special  remedy,  by  information 
of  the  Attorn^y-acncral,  had  in  no  way  destroyed  the  old  common  law  action. 
In  re  The  Aihimtnrer,  decided  by  Judge  Black,  in  the  Vice- Admiralty  Court 
at  Quebec,  he  licid  that- although  the  Legislature  had  vested  in  the  Trinity 
Board  the  right  of  fixing  tho  remuncMonof  pilots  for  extra  services,  still  this 
did  not  take  awoy  from  tho  Vicc-Admiii»lty  Court  its  jurisdiction  over  the  matter, 
and  the  promoter  was  awarded  extra  nllpwance.  1  6.  V.  A.  C.  p.  105.  Our  legis- 
lation, too,  indicates  the  same  thing.  ,  In  defining  lite  jurisdiction  of  the  Super- 
ior and  Cireuit  Court«,  express  words  ore  used  to  Ijmit  the  jurisdiction  of  each 
Court  Arts.  1053  and  1054  C.  C.  P.  And  by  Art^,  28  C.  O.  P.,  the  exclusive 
jurisdiction  of  the  Circuit  Court  and  of  the  Admiralty  are  expressly  preserved. 

It  would  not  be  difficult  to  find  nunierous  other  illustrations  to  establish  the 
"principle  relied  on.  Thus,  for  instance,  by  See.  125  of  the  Insolvent  Act  of 
1875  (38  ytrtyiC.  16)  :;— "  All  remedies  sought  or  demanded  for  enforcing  any 
claim  for  a  debt,  privilege,  mortgage,  hypothec,  lien  or  right  of  property  upon, 
in  or  to,  any  effects  or  property  in  the  hands,  possession  or  custody  of  an  assigpee, 
may  be  obtained  by  summary  order,"  and  thence  Statute  adds  the  words> 
taking  away  thfe  jurisdiction  of  the  Oourts,  "and  not  by  any  suit  or  other  pro-° 
cceding  of  any  kind  whatever."  Und  C  this  section,  since  this  case  wa^  argued, 
we  reversed  a  judgment  maintaining   a  gaiiie  gagerie   in  the  4iandfl  of  the 


assignee 


In  France  it  seems  always  to  have  been  held  that  the  civil  court  p9uld  take 
cognizance  of  commercial  cases  raised  before  it  voluntarily,  although  there  was  a 
tribunal  de  commerce  established  in  the  town.  2  Carr<5,  p.  148.  But  the  tribu- 
nal of  commerce  could  not  iake  cognisance  of  the  civil  matter  by  any  consent.  lb. 
^•or  instance,  te  Code  de  Commerce  Fran^ais,  Art.  51,  is  in  these  words:— 
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comme 


'  — : ,..«....«   .mnni.vo,   V*  |n>ui  rnimin   UO  IB    Bociew,  $fra  J Uffte  put 

At*  irbitrw."    Not^thsUndinff  tho  preoiHion  of  tlicooworda  it  hna  bocn  dvoided 

>htt :  '•  L'iDOomp^tenW  dca  tribunaui  de  oommcrce  pourconnaitre  dea  contmU- 

ti«.naentre  a«Boci6«,  doil  «tre  propo«5fi^ »»  /imi««  /•/««,  a»aut  touto  diSfenaefau 

foDd.    Lea  juRM  no  aont  pna  Mnua  do(  renvoyer  d'oflioe  devint  dca  arbitred  ai 

lea  paVi^iea  no  le  d^uiandent  >»["    Sirey,  Oodea  annot<<8.     Tho  ronton  of  Aia 

doolrino  ia  aupoinctJy  eiplnined!  by  Hcnryon   de  Pjlfiacy  in   hia  treatiae  'Trfa 

I'^ulonUjwlicinire,"   <jh.  33.  Jfi^r  ahowing  the  fundamental  diatinotion  *o- 

4ween  incomjtitence,  Fabui  dujy^uodir,  et  I'exciM  du  pouvnir,  he  goea  on  to  aiy : 

"  JV&ii*  wjymicepmdantqUtdehoHtit^Uontpenii  queVondevatt  dutin2ier 

lea  tribtmaux  ordinaire*  de»  triUnaux  eittraordinaire$ ,  que  letpremier$,  inve^tja 

4le  la  pkSnitude  do  I'uutoritd  judid^ire,  pouvalent,  $an$  exc^  depouvnir,  connaltre 

de  tqute,  let  affaire*  j^riiti  deva)iit  eux,  quelle /ut  le  dmnicile  dei  partidet 

Id  nature  de  Vobjet  eontenlieux;  ^hqu'iln'it^itpaM  de  tntme  dettribunaux 

extntordinairet,  pari eoujnple,  que\  »i  un  tribunal\  cotnmerce  ntatuait  a^r  une 

affaire    civile,    ton  jugement  pdiuvait    ilfe  atlaqiU    non-teulenient 

inconipitent,  tnait  comme  renfermchUuu  excit  de  pouwH^ 

There  ja  yet  another  reason  why  tho  judgment  in  tho^jaae  of  Ihummnnd  <i 
The  Muyor  ahould  not  be  followed!  The  Statute  27  &  28  %  doii  not  organ- 
i«e  «  new  tribunal ;  it  merely  direeta  a  new  form  of  procedure  to  avoid  incon- 
venience.   The  juriadftition  ia  atill  left  to  the  Superior  Court.     The  Court  or 
Judge,  on   application  and  after  notice,  appointa  the  Commia^ionera,  wHo  .re 
nothing  more  than  expertt  carrying  on  their  proceedinga  undei-  the  authority  of 
tBrCourton  an  order  the  terrna^ of  whioh>re  fixed  by  Statute.  sidM3,  SiS.  6.  It 
is  to  the  Courtthe  Commis^onera  report,  and  by  the  Court  the jud^it  ia  ren- 
dered, for  it  ia  alwaya  the  judicial  decree  tjiat  binda,  however  it  may  be  dSeribed 
See.  13,  S.S.  12.  If,  then,  it  ia  only  a  mod  t  of  procedure,  aurely  it  can  be  waived 
by  the  conaent  or  acquieaccnctj  of  both  jjartiea.  Dig.  L.  XVIF.,  2,   166    §4 
Where  it  is  only  a  question  of  damages,  there  ia  noaaaeasment  to  be  dcteniincd 
«Dd  therefore  there  is  no  possible  public  interest,  as  the  Corporation  and  the 
party  complaining  can  fixr  thecoma  privately,  and  it  is  evident  they  can 

become  bound  by  the  judicial  decree  without  the  interference  of  any  other  iwrty 
Only  one  word  more  to  close  this  point.  The  Corporation  aAd  the  party  had 
the  r^ht  to  agree  to  a  compensation,  could  they  not  have  fixed  the  compensa- 
Hofl  by  reference  to  arbitrttion;  if  so,  on  what  principle  can  it  be  said  they  may 
Wt  refer  It  to  the  arbitrament  of  the  Court?  ' 

%^^o(Blait<tLarochelle(\^  h.C.3. 2T7J  has  been  mentioned,  I  can  hardly 
^ay  insisted  upon.  What  was,  in  effect,  decided  th^re  was,  that,  under  the  particular 
Btotu^  referred  to  (C.  8.  L.  C,  cap.  61),  a  survey  was  .  condition  precedent  to 
all  further  proceedings.  The  action  was  brought  without  that  formality,  .Ihere 
waanYcquiescence,  and  the  action  waa  dismissed.  But  I  understand  it  has  » 
been  djided  amce  that  time  on  the  same  statute,  that  where  the  party  woofilnot 
make  the  aurvey,  the  direct  action  lay.  I  am  therefore  of  opinion  that  under 
a^ir  interpretation  of  Sect.  18,  27  &  28  Vic,  cap.  60,  .  party  daiming.iUk- 
ages  from  the  Corporation,  for  any  act  of  the  Council,  has  a  right  to  proceed  by 
«t.on  ;  that  if  the  Corporation  d^ires  to  have  th*  compensation  estimated  by  ' 
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"KTriMo!'    c"""""""""'",  it  ""U't  niove  the  Court  to  appoint  thorn, and  that  if|t  (kils  to  do 

n*M«?f«t.i  '*'•  ''  ""l"'*^^"""'  '»  ••'»  u'lliimry  procedure, ond  in  fojficUujcd  from  complaining 
,       '  latcf.  / 

TKo  learned  eounwl   for  tlio  respondent  hnn  nj^uin  put  forword  on  aif^nrant 
X  Kiniilur  lo  that  ndvaneed  by  tlio  Corporation  in  thcciiK-8  of  Drummond  and  of 

■^        '?'■""'<''■•  It  doe«  not  ap|K;ur  to  uio  to  bo  neciKHury  to  reiterate  the  opiuijbO  of  tho  ' 
,  Court  on  the  point  fuihedsjil  tbe^e ciwcg.     I  ftdber&^o.tli^doctrino  laiJdown  by 

-^  *•'"  t^ourt  in  tbofornier  isot-j,,  which,  «>  far  aal  know,  Wa  hot  been  Jver-ruied, 

and  to  tho  opinion  I  lliea  cxprc««e(L^  I  also  concur  \\\  thi^pinion  c«i)re8Hcd  by 
Mr.  Jutifico  Tuhchcrcuu.  ItU  therefore  only  necenwiry  for  nrM^Jsay  in  general 
terms,  that  it  is  fully  udniiited  now  tiint  the  qucHtion  mwsCho  decided  by  the 
ancient  law  of  France  ;  consequently,  under  no  ciicuuistancea,  should  I  feel  it 
incuniticnt  on  uio  to  enter  into  a  lengthy  dissertation  to  show  that  the  English 
cases  do  not  really  maintain  Lord  Kenyoo'a  dictum  in  Gov.  of  Cint  Plate  Co.  &■ 
Meredith,  that  the  dictum  itself  was  obiter  and  supported  by  a  manifestly  unten- 
able argument,  that  Bullcr,  J.,  made  a  distinction  between  the  civil  law  and  the 

common  law,  and  that  the  dcciaioo  of  OroTc,  J.,  was  governed  by  "  the  clause  in  the 
Act  which  empowers  commissioners  to  award  sntihifBetion,"  which  was  "  decisive 
against  this  action."     To  which,  I  may  add,  it  is  also  decisive  against  its  being 
any  authority  on  the  abstract  question.     The  holdings  in  Heckett  vs.  Midland 
Ry.  Co.,  in  Metropolitan  Board  of  Wmka  vs.  McCarthy,  and  in  Lym  vs.  Fiih- 
mongert  Co.,  do  not  aj^ar  to  me  to  be  fairly  susoeptibleof  the  species  of  min- 
imisation they  have  been  subjected  to  xnDell  vs.  The  Corporation  of  Quebec ;  and 
taking  them  in  connection  with  Lord  St.  Leonard's  decision  in  Ogilvy's  case,  I 
am  led  to  entertain  the  hope  that  the  common  law  of  England  does  not  refuse  an 
action,  because  doing  so  would  give  rise  to  an  infinity  of  actions.  As  I  read  the  law 
of  England  ^y  the  cases  cited,  1  am  led  to  the  coBclusion  that  thd  general  princi- 
ple is  th^  ^me  as  that  of  our  law,  and  that  the  damogo  must  be  direct,  or,  ^ 
one  of  ^hei  judges  said,  it  must  affect  the  corpus  of  the  property.     There  may  bT 
a  difference  between  the  two  systems  of  low  as  to  what  constitutes  a  damage  to 
the  coipui,l{  that  is  to  be  the  formulary  used.     Most  of  the  authorities  cited  by 
the  Corporation  take  ground  which  hariuonizes  perfectly  with  thot  taken  by  this 
Court  in   i)rK»imo«tr«  ease.    For  instance,  Dufouj-  admits  that   indemnity  is 
,      due    by  I'Admiuistratiou    if  they  " txercent  une^act^ion  diricte  tur   la  chose 
d'autrui,"  und  that  I'Etat  i^  not  liable  for  the  "  dunim.age  indirectement  cause." 
These  citations  ore  both  submitted  by  the  respondenlt.  To  them  I  may  add  the 
following  words  from  the  same  author  in  the  sojuie  Nq.j    "  It  n'y  H^ence  sens 
-      de  reparation  due  que  Id  oil  il  y  a  eu  uh  acJepTijhdiciable  et  injuste."  As  in' 
stances  of  these  cases,  we  have  bccii  referred  to^tcffaS|8  case,  which  seems,  so  far 
asl  understand  it,  to  be  a  violation  of  the  pri^ci|fe8  just  laid  down  by  Dufour, 
and  he  notes  it  as  being  a  vej-y  extreme  case.  /To  t^e  quotations  of  Larombiere  by 
respondent,  I  might  su^ejil  the  addition  </f  theVolIowing  Number,  No.  11,  in 
order  to  get  the  full  meonihg  of  the  authoi5,^w^  does  not  appear  to  differ  from 
the  view  of  this  Court.  B6t  the  author  wh^ias  really  treated  the  question  most 
fully    is  Demolombe,   whose  authority  has  been  marvellously  misunderstood. 
Instead  of  reading  No.  099  of  that  author  in  connection  with  699  A  and  ^99  B, 
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the  Corporath,n,  following  tho  Privy  C,^„*,ii.  .«.kM«,.,..koo;it  hn^^horitjIfW^' 
,      ^e  example  con.a.nod  .a  (.99  II  separating  it  fro,„  the  r„lc  UTh  placed  ro  oluol- 

HUted,  Dcmolon.bc-.  theory  ,.  .hi,:    that  by  tl.  opening  ol'  MrcH«  tW  ,,J. 
.       borinK  propnctora  acqu.ro  right*  of  property  which  cannot  be  i.,tcrr#,cd:with 
w.thout  .ndc„.„.ty.  which  u  implied  i„  every  act  regulating  thfl  p..Wlc  right 
lie  aaya  .    « the  doctr.ne  of  the  Ito.,.an  Law.  of  tho  old  FrLh  Law  (at  U    „ 
force  here),and  that  .t  .a  b««,d  on  public  faith  and  er,uity.a„d  therefore   t, 
the  law  of  Prance  now.     Hence,    if  you  affect  the  approaches  to  h     hoZ  1 
maoently.or  the  flow  of  water  from  Ma  roof,  or  hia  lights,  then  there  i.dl 
for  mdemn.ty.     I  ftncy  other  ox.mplea  n.ight  be  auggo«teJ.  aa  for  inat.neo"  i 
dra,n„gc  .nto  a  public  «,wer.    To  quote  Demolombe,  in  au  port  of  the  It^^ 
..ona  of  tho  Corporation,  ia  a  wonderful  effort.  Ho  ia  aa  enirVotie  and  eloaum 
an  adversary  of  the  half-hearted  doctrine  of  the  '' reapcctlul'"  of  t ho  Tw 
rt//a/a8onecan\de«ire  toniectwith.  ^onien 

In  the  case  of  Drummoml,  I  drew  attention  to  tho  fact  that  the'ido.  nftn- 
demnuy  on  ^.h  aide.  run.  through  the  whole  of  the  Corporaflo  Ae  J  a  d  k: 
particularly  with  regard  to  street,  the  proprietor  might  £^aetu.lly  fadeto  rav 
for  the  convemenco  or  advan.a^  accruing  to  hi.  property  by  ope'n  ng     a^^t' 

thojK.worby  the  statute  to  alJtho  C^eUfl'atr  'll^^'Z:"::  C^:: 
poration  had  the  right  to  do  so  without  the  special  authority  of  thrAct  V  T 
moment  it  was  veated  with  thoohargeoflstrce  ttthe^^^^^^  T 

a^well  as  the  liability  of  the  Stato^with   r;:^;:'  tll'^ttteC^^^^^ 
fetate  nor  the  Corporation  has  a  right  so  to  alter  them  as  to  make  the  foo L.th 

'.J     7*"  ^""^  "^'"'^  ^^  '^'  Corporation  in  this  very  case,  and  they  r.aid 
erU.ndamageMo  the  proprietors  near  the  place  of  this  aLati^n.  Ld  ^t 

frorZlf  Z^fu'  V  """? '^  ^''"•''" ^"'^^  Lafontainehas suffered 

?rot  »  "  '"'  "'""«''*  ''^^'^^'^  •«  '^°"'^"  I-i"!*  St.  James  strZ 

from  anarrow  .nto  a  wide  street.  For  this  purpose  Commissioners  w^  aZin  «" 

"elTpled  r  "t  K^  k"^  ^'  '"'"  "P^'^P""*''^'  -•^  *«  asst:::  rwho 
for^rT  ^™f  ^^  '^'  "'''""'""•  '^'"^'«  "««  -«  i-d-^^nity  to  appellant 

for  the  enlargement  of  the  street  took  place  on  tho  r.ortI.  side  .L  her  p^^^  ! 
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'iior7t«oo!*    '^  ^"  litnatod  on  tha  MUth  lida  ;  but  hor  tw(^  houMi  wcr^  oMciMdjIona  (o  tn 
Tii»Mror»i»i  "■"^""^  of  1774,  and  tlio  other  to  the  oniount  ^f  1081,  cquol  to  tt,7(B,  or  moco 
«      than  tho  rental  Tor  u  ycur  and  a  half  of  llio  whole  property.  It  then  bcounio  appar- 
ent that  by  widoninir  the  nurlh  nidcor  tho  Mtroot  tho  npproooh  by  Bt.  Laniliert'a 
JItll  wan  rundvrod  nioro  abrupt,  and  a  byluw  wow  piiHMcd  to  lower  tho  leve)  of  the 
roodwoy  of  Ht.  Jouiea  atruet.     Ap|iollunt'M  counhcl  ruy    that  thia  waa  m)  done 
in  order  to  avoid  the  law,  which  npoiully  rcRervea  indemnity  for  lowering  a  foot- 
path.    Ik)  thin  an  it  may,  thu  lowering  tho  level  of  tho  roiidwoy  had  tho  eflcot  of 
leaving  tho  footpath  on  the  miuth  <>ido  from  2  feet  ii  iiiebea  to  4  feet  above  the 
level  of  tho  ro^d.     It  waa  evidently  imponaiblc  to  loove  a  precipice  of  thia  kind, 
and  tho  Cor|)orntion  ongineern  dcviiivd  tho  tirilliunt  Hsheme  of  making  a  Mope 
Mtrctohing  three  feet  into  tho  street,  ond  diminishing  by  ho  muoli  the  breadth  of 
theroadwoy  for  which  appellont  liad  juat  bcco  mulcted  in  the  whole  of  her  revo- 
,    nues  for  over  a  year  and  a  half.     The  atroct  'waa  thus  cut  down,  the  new  part 
between  the  7th  Augus^nd  the  9th  October,  18C8,  and  the  old  portion  waa  cut 
down  between  tho  17th  June  and  the  12fh  July,  1809.  Ip  June,  1871,  the  ac- 
tion was  brought.  On  the  6th  November,  11^73,  the  Corporation  oume  in  and  agrcod 
to  pay  the  appellant  92,728.41  damogcs  to  her  property,  save  and  except  uny  dam- 
agcH  sho  might  have  incurred  for  loss  of  rent,  whiob  la#t^ho  Corporation  refusjed'to 
acknowledge.  .,  Tho  effect  of  this  transaotioD  wai  to  gitr>i  appellant  an  indemoKy 
of  $973.47  over  and  above  all  she  had  to  pay  fC;)^  wi4«*>^t)g  the  street.     Thua  re- 
duced. Lady  Lafontuinc's  action  appears  to  lite  to  be  a  Very  narrow  one,  requiring 
very  special  proof,  and  that  I  find  totally  woiitiAg.  Wo  have,  it  is  true,  evidence 
that  tho  property  is  diminished  in  voluc  froin  2ft  to  30  per  cent,  by  reaeon  of  thia 
state  of  the  footpath,  but  it  seems   to  me  that  this  is  covered  by  the  general  in- 
demnity. Sho  had  not  shown  that  one  tenant  left  her  houses  on  that  account,  or 
that  ahe  lost  any  rout  on  thatoocount.l  One  witness,  who  described  himaclf  asa 
hotel-keeper,  loased  Two  ritbms  of  one  ofttfO  tieuscSlbr  a  restaurant,  at  the  irate  ' 
of  J400  a  year.     The  premises  were  totally  uflfit  for  tho  object  for  which  he 
took  them  j  they  were  in  "  very  poor  condition."  He  undertook  to  make  all  tho 
, ,'      ^       repairs.     Uo  conducted  his  restaurant  on  temporano<!']^rinciples.     His  capital 
wue  ISO,  and  perhaps  tH)0  of  furniture.  Aflor  a  yej^r's  occupancy,  hecoUapsed, 
and  could  only  pay  $250.     He  says  it  was  all  owing  to  tho  pavement.     Pcrhapa 
it  would  not  be  difficult  to  suggcpt  other  reasons  for  Mr.  Jordan's  failure. 

Mr.  Larocquo  says  he  knows  the  appellant  Reused  her  property  lower  since  the 
widening  of  the  street  than  before. 'This  is  not  conclusive,  as  an  old  rule 
teaches.  ♦ 

Mr.  Lamothe  tells  us  of  tho  leases  he  pacscd  in  1870  and  1871,  but  he  saya 
nothiog  for  the  time  before  that,  and  no  other  witness  boa  told  ui  any  more  about 
it.  All  we  know  is  derived  from  the  appellant's  own  statements  in  answers  to 
i|](terrogatoricH,>  and  that  is  not  evidence  for  her.  It  is  therefore  hardly  necessary 
to  examine  it ;  but  it  may  be  said  that,  even  if  it  wcreevidencc,  it  would  not  make 
otit  her  case.  It  comes  to  this,  that  up  to  1870,  that  u  till  after  the  change  re- 
ferred to,  she  had  had  the  "  best  class  of  tenants,"  the  Grand  ^runk  Railway 
„.  Company  and  tho  Government,  and  that  from>  them  she  received  higher  rentu/ 

'    than  she  jfeoeived  after  they  gave  op  the  premises^'  leaving  them  in  very  bad  oofi^ 
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ditioi),  M  Mr.  J»rJ«ii  tcri>  u*.    Out  botiTf^ii  Muj,  1870,  ind  tht  nbjinff  of  (Im    ih*.  j,ii. 
poT«n>ont  Iha  rent  of  %  properly  DTidently  Inoreawil,  for  in  1872  th«  Urm     ""iSIr*' 
houM  wii«  Ien*«'d  at  ISOO  •  ymr  till  May,  1 878,  and  |600  for  th«  following  year.  ^  '"'•'•♦•^ 

I  lhcnf..ro  ihink  th«  appellant  haa  fulled  to  niako  out  any  damaKe  from  loaa 
of  rent  owinpc  to  lli«  ohango  of  letel  of  the  footpatli,  and  that  l.«r  aotion  waa  . 
properly  di^miwcd,  and  I  would  diamiaa  thia  app«al  with  coala.  The  Judgment 
will  bo  bnaod  on  nmtivca  different  fVom  thoao  given  in  the  judgment  appealed 
froifi.  The  npiH>ii|  No.  68  muHt  be  diHmiwKtd  for  a  nimiUr  rrawn,  but  we  do 
not  decide  that  Lady  Lnfnntaioe'a  actior  waa  barred  by  the  •rrangcment,  with 
the  Corporation,  if  her  right  had  exintod  in  faet. 

The  judgment  wtfa  unnnimooa,  but  Bhby  md  Jott*!,  JJ.,  while  not  diwonting, 
were  of.  opinion  that  (ho  evidonee  would  have  justified  the  allowance  of  aome     ' 
dauiagea. 

Judgment  confirmed  in  both  eoaea  » 

Bnrnard  tb  Atoiik,  for  appellant.       \ 

Ji.  Roy,  Q,  C.,  for  rcspmdenbi. 
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MONTREAL,  30th  NOVEMBER,  1879. 

^  Coram  Jounbow,  J.,  Rainville,  J.,  Papiniau,  J. 

No.  1908. 


/TJ!m 


^iieau  v«.  Crcvier. 


H.tD:-Th.t  In  the  ewe  of  .  eapia,  ad  rupondendum,  wh^ln  b«ll  h..  b«,n  civen  under  Art.  81^ 

of  h.  code  of  C.  P    .nd  whe^ln  .Ue  condonation  I.  to,  a  .„„  K-.  .h«  $80     h.  ^.S 

"       wll!R«„t  a  peremptory  order  10  «he  defendant  to  .urrender  hlm-ir  Into  th«  h.nd.  of^S» 

Bherir.  within  one  month  from  the  wnrlceupon  Mm  or  hb  •ur.Ue.or  .ueh  order  onl 

lH!^  MTwIla    ""'""^' '''  plaintiff  made  Uler  the  flnal  Judgment  deelarinc  the  ^(« 

This  was  a  hearing  in  Review  of  iT judgment  renderiNl  by  the  Superior  Court 
at  Montreal  f  Maoltay,  J.)  on  the  20th  doy  of  June,  1879,  atf  follows  :— 

"  The  Court  having  heard  the  parties  by  their  counsel  upon  the  plainUrs 
motion  filed  on  the  9th  of  Juno  instant,  that  inasmuch  as,  bnder  «  writ  of 
tapiat  ad  rfipondendum  issued  out  of  this  Court  in  this  dause  against  the 
defendant,  the  said  defendant  was  arrested  and  taken  into  custody,  and  aftei*^ 
wards,  while  in  custody. of  the  Sheriff  of  this  district,  Bdouird  Dorion/post 
office  clerk,  and  Alfred  Boissean,  gentleman,  both  of  the  city  of  Montreal  did 
offthe  16th  of  May,  1878,  severally  enter  into  a  bond  towards  the  said  Sheriff 
to  the  eflect  that  he,  th«  said  defendant,  would  surrender  himself  into  the  handl 
of  the  said  Sheriff  whenever  required  to  do  so  by  »ny  order  of  the  said  Court,  or 
•ny  Judge  thereof,  within  one  month  pmxa  the  serviee  of  such  order  upon  ^ 
■aid  defendant,  or  upon  hU  sureties,  and  tl^n  default  thereof  they  woul<l  pay 
the  amount  of  the  judgment  in  prinoipaPRrest  and  ooelii,v  Wa  /uagmenk 
wu  afterwards  rendered  in  the  said  cause  on  the  19th  of  M«rbh,  1879,  deolaring 
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—  


till  du.  to  »^d  pUinlif.  whh  l«U,N.|  00  riO.iJft  fr„m  ,|.,  «,h  No«„,  Jr  IH7U 

nd  coad.«oi„g  tb.  dTcnd.;*  to  p.,  .ho  co...  ;-,hIeh  jud^Z  uM/uli 

foro. ;  .nd  .h,» |„„m„ch  b. »H, .„i.|  d«f„..l.nt  whollj  foiled  ,,  .ur^„l  \  „1 

-required  bjrt.w.  .„«  i„  ft.,e  h.th  .b«.„d^  ,>.4 .od  JZ^^^^^ 

.Qu.boo  .„d  DooHolon  of  C.n.d.,  h.  bo  ordortxi  to  .urr«.,d«  wL«,H^  hTTlf 

eiin.in«d  tho  procccdinK.,  ond  dellborotod,  '     "'"» 

Cro,l!!^'*;ii'"lI,*i'"r''i'^  '"""°"'  '"  '^«"-«u«nc«.  do.h  order  tho  «,d  LouJ.  0 
^ Vm   'iJ^  r     f"'^'"*"'*'  •«  •»""'d«'  l'i"'«^lf  into  tho  h.„d.  of  tho  8h*Hff 
Of  thit  DUtrlot  within  ooo  month  from  tho  Mrfioo  uiK,n  hi„.  „/      I  ' 

of  th.  pre..  Judgment  .„d  order.  .„d  i:::^Z:^;ZZl  Zl'Z 
tikca  .ccordinK  to  law  to  enforce  the  Mme."  P™««uingi  .h,I|  bo 

J0i.NH„N,  J      The  que.tion  pre«,„t«d  in  thi.  o««  U  one  of  procedure    h..» 
It  ii  .1.0  one  of  ettreae  imporUnco  •■  .ffcctlDR  tho  rl«hu  of  Z^        '      * 
,   under  wriu  of  */.„, ;  .„d  I  „.  „„»  .,„,„  th!t  .t.^^l  .l^T'  "Tu"^ 
»ver  co»e  up.     Tho  defend.nt  .rre.ted  under  .  raLn^dZll      T     ^" 
beil  ,0  tf  Sheriff  on  the  27th  April.  1878.  und^r^'rrt'ct  J^  ^f  rt7"! 
,  Procedure ;  end  thereupon  got  hi.  U-ional  di«.b.^i      0„"tbo  1    h  S*  M  "' 
.ftcr  the  re,.,n  of  the  .ction,  bo  g.ve  b.il  under  ATioIe^S^J    Jl^^f^J; 
he  p  ..ntjff  .upervened.  .nd  the  copia.  w«  ni.int.ined.     On   ho  9^hff  r 
tlje  p,..ntiff  .o,ed  for  an  order  upon  the  defendant-.o  ;urr?:d    "h  1    tZ^ 
Shor.fr  w.th.n  one  month  pf  .ho  wrvico  upon  him  or  uoon  hi.  ...  T    ^  ? 
order  to  surrender.     Tho  pLintiff  in  Ws'^otiornla'T  „LrwM^^^^  Th" 
eourt  below  adonted  in  giving  if  orc'er  a.  «.ked  for.     He  «  d  1^  h    u   r 
gtven  on  tho  I6tl  of  May  wa.  .  bond  io.a'ra.  ,He  SHen^  ^tll  !*  ^ 

■uch  thing ;  it  was  bail  to  tho  aetion  under  Artiele  SzT  ..l .  . .,  T  .      '  T 
Sheriff  wa,  only  provisional  bail  under  Art  olo  S-  b„;    hV  "**  *^  "*"    ' 

Tfieplain.iffinhiamo«on..kcafor.nord^oL^^^^^^^ 
;; ;  «od  tho„«h  bo.h  of  them  mi^autcd  the  effcot  of^  Id  of  ^^^^^^^^^^^ 
te  bond  ...elf  i.  hero  ,o  apeak  for  it«elf.  and  it  i,  uLr  t  rb^^i  o/ th.tS 
that  tho  or^er  waa  aakcd  and  got.     The  terms  of  Art  8'»fl  '..   i        i.-  ? 

.ional  boil  waa  given  to  .ho  Sliiff,  area,  folow..^rde^^^^^^^^^^ 
^^opi,.  may  obtain   hia  proviion.l   diJirbvdvIrlc^'''T    r*' 

meti.  to  .ho  Sheriff  to  the  aatiafuction  of  I  llrS.Sl  "fu^^^^^ 
the  writ,  that  he  will  pay  tho  amount  of  the  jud.m  nVtrt  mav T       7  .  « 
upbn  the  dema„,>.  i„  principal,  interest  and  cci,  if  ho  ?„  U  l^e^  fl  "^ 

to  Artielo  824.  or  to  Ar.ide  826. "  Under  thte  bond  r^.h  Z  J  f ""^'°* 
the  defendant',  obligation^a.  ti  do  eUhe^  one  or  tl  o  ht  "J  I  '  T  ""' 
ci.he^  or  which  tho  law'a^wed  him  to  ZTt  hU  ^'  *""  '*""«•' 

ho  might  have  given  bail  wi.l    .^hMr^ft     T  Z"  '  J'*:  '"  "^  "^' 
anerward,  with  the  leave  of  ...e  Cou'l^.t  -^LitJ  wt^t^^^^^^^^^^ 
would  Lave  bocrt  bail  equivoKni  to  t£  old  aLci.    b J    ..  1       !    !  '       '^ 
3^0^  he:o..e  the  pa.i„gVl,  Vie...  .2.'l:Tltr'r:LrL^ 
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,  in 

b«l.  Ik.!  If  fc.  left  Ih.  PHTTliNt  wllho.!  p,,|„^  d.M.  \nUruinni^u,hU 
b.H  «„d.r  Ar.      H25.  which  I.  .h.  „.w  b.il  ,o  ih,««ion  origb.li;  ^^^Z 

u  JV^'"".  ?'"'  •^'•'"'"J''"  J«''"K  wlthlh.  point  now  b«fo«  «, 
U  If  b*r«npm  tha  Sthlnte  which  it  r.-pnHlucc.l  ip  cap.  87  of  0  8  L 
CI.  not  comp|«u  Ijr  or  r  i.otljr  rendered  hy  the  Arllcl..  82R  of  the  Code  of  Pro^ 

'r^,r,n  K        ?''"T  "f**"! «"'-"•'""  ••'«••«  >2  Vic.y.  42,.nd  .he  l.ng«.«, 

;   of  the  lOih  Mctlon  of  etp.  87  of  lh«  Con*.lld-ted  St..u.e.,  .re  idc„tio.l     Ther 

,     both  of  th.ni  contempl^lu  .  •urren.ler  to  bo  omde  in  either  of  two  o.m>.'   either 

•    «  .urtend«r  with  r,.fer.oc.  to  ll.o  prori-ion.  rff  the  law  re.p«5linK  the c«..„  t^. 

onan,  or  .  .urrender  within  one  month  .fter  the  .er»i<Hi  of  un  order  upon  the 

d.blor,  or  u,H,n  I...  -urttio-.     TU  A  r.icie  of  the  Code  (826).  on  the  other  h.nd 

uierely  make,  the  c.ndition  of  (he  bond  th«t  the  debtor  will  .urrender  wh..n 

refluired.bjr  .n  orderoftU Judge,  within  one  month  .f.er  .er,iceof  .ueh  ordo, 

8u.tut..  .nd  tho  (?odo  in  tfcT.  particular.  »i,,  ,h.t  the  former  provide  for  the 
•urrcndor  .n  bo.h  c..,.,  that  i..  the  .urrender  required  in  tho  prLeding.  upon 
.  ceuy.  boHoruni,  „nd  the  surrender  ro<,uired  to  fit  the  b.il ;  .„d  tho  .rtl  826 
only  provule.  f„r  the  ^rrender  required  in  order  to  fit  th«  b.iil 

Xho  12.1.  Vicwn.  a  H.n.u.o  which,  ..  n.uny  „.c„,ber.  pf  the  pmfcMion  c.n 

f   .t,II  ren.en.bor  ent.reljr  «lt«red  the  old  pr«,cduro  under  the  .I'M.      Ft  wu^ 
drawn  bjr  the  l...„  (n.iof  Ju.tice,  then  Mr.  Lafont«i„c.     It  w,«,  c.  tit  ed  an  A 

.     to  .bo  .h  .n.pn.,n„.on.  /or  debt ;  and,  t„  .uUtanoo,  it  did  .w..,  with  tl„  ".,1 

to  n..ke  a  .t  telucnt  and  .bandonment  of  J.la  property  for  the  benefit  ^f  hi. 
cred.tor. ;  and  It  ,a,e  the  right  to  .ho  plaintiff  to  pZed  again.t  bin  3  bLr  .  d 

uT'^tl^'t? '"""''' ''^  abandonment,  or  i?  he  u.ad.  it  J^ 'ud^ 
len.ly.     The  statu  e.  d.d  not  .ay  .hat  the  dcfen<lant  n.ight  give  bail  .,  tho 

.  I^    ."'■  r.  "'"^  «'"  *""•     '^'•^  '•^«'"^-  «-J  »•«  »4'l.t  gte  bail    ; 

i«mnftr  b,„.^,r  i„.o  the  cgatody  of  the  Sheriff  whenever  rcljuirod  «,  to  do  b, 

.n  order  of  «ueh  Court,  or  of  .ny  Judge  thereof,  made  as  hereafter  ,7provlie! 

The  Ar  .do  825  .ay.  nothing  of  the  .urrender  with  reference  to  the  cv„.«  ben. 

.bove  180  (wh,oh  the  pre«,nt  ca«,  i,  not).     There  i.  provision  for  the  making 

In  J.^  '  """"•;  ''  '••^^«''«'"^'"»  «»  «'»'«>«•;  but  in  ea.c.  under  «80      T. 
granted  .   .  pr.v.Iegc,  and  not  ia.jK«ed  a.  .  duty.     Therefore  it  appear,  to  me 

D        i  ,  w""."^  '^  '"""'^"8  ^'"'  """''^  ""'««  ^»-  order  gJaS^eTin  thi 
frurtrated,  and  imprisonment  for  debt  restored,  if  .hi.  order  were  upTeld 

that  the  sureties  w.ll  be  effectually  rcache^jf^  order  i.  Bcrved"  „iK)n  them 
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CX)UHT  OF  MVUIW,  1880. 
MONTRIAb,Sl«r||Ay,IMi). 

aww  SiooTTi,  J.,  Tbwuiioi,  J.,  Pahmao,  J. 

Mo.  «»». 

I 

pruorofipMlal  itonMga  «••"•«••  m  a  Jury  mlghl,  la  Ui«  aitMMaof  ajiy 

netr  hatuntowD,  New  Jenwj,  U.  8.  X     ^ 

Cou     he«  for  1.1.467.33,  «d  Nrr^l  tiloUon  (with  hi.  ooq^^HKu 

.,»^wJg4'^f°  ;"'  °"  ,^'»;"'".  '».M-y.  1«78.  and  .tu.ndl4  i  .h. 
birSSHSL!^  %  Cooipan/.  wito«a««,th6  Companj  wwated 
.ffid.3r3I^Er  "'^^rf-w  iasued  In  the  suit  thu.  pendiDg,  on  th« 

m[  T'^'%  obUinir temporary  relief  fey  puttinir  in  Uil 

Th.  d^arge  i'^.^id  affidavit  w«i  that  the  pUinti/wa^  fj^^lu  .b^ot  to  ' 

leave  the  Do..oion  of  Canad.  and  tb9  Province  of  Quebec,  ta  go  tX^^^ 
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IM»«io«.ljr,  wfonKtMll,  .«il  .i,h««t  r«i,«,„.bl«  or  pn,b.bl«  <«.«-»    ...d  forZ 
<#«o«pr««...  ,..,  «;„„p.„,..  „ij  ,„i,    ^,^^  th*  plain  Iff  I^.r'thltr 

.«..i5.bi.  d.  fji.  .„„.  «.„,„  „  ,4, ,Zrr4.w  1^^^^  '' 

«ppr<«h«„d«r  .1  d*.«nir  on  »erta  dlM'  '  '    '  1  ** 

.an*H.  *••<»»-«-«;.<« d«  public  •»  d,  I.  d^ftndenJct  XlZ'n  * 

rdol  p«r  affaires  ot  oe  d  la  oonnaiiiaaiim  A«  I.  Jxr    1  "^»"«  ▼•"»>  •  MonI-    r 

-.  whaterer.        ^^*f^"J'^  r*'**'.   *t«  «»'<»  "o.  «u«n.pt  to  prow  an,  damage     ' 
.««  thii.oa«,  M  lUTording  abuodant  evidence  of  hia  bad  faitbT  V' 
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e^tiiiTOF  iUiviEW,  isso. 

•-'■_-■  ^ '  »  * 


■  Baunttyne     '-The  defeiidnDtH  sabtti^tjli*  ibilowing  propositions: 

TbeCraiMla        1.  Under  all  the  ciroumslances  proved  ia  evidence,  Mr.  Bunnatyne's  action 
perCompMiiy  ^^^  d„„,a„eg  oujjht  to  liavc  hccn  dismissed.     As  before  stated,  he  cstiiblished  do 

4  dauia^'eCwhatcver,  and  his  cbnduef,  as  shown  by  the  evidence,  was  such  as  not 

to  entitle  him  to  any  consideration  in  a  demand   for  damages.     In  order  to  en-- 

title  jiini  1^  recover  he.  would  haye  to  prove  some  amount  of  dumage. 

1    Milliard  on  Torts,  p.  480,  No.  4 ;  5  Taunton  187,  Bnyne  vs.  Moore ; 
Bigelow,  Torts,  p.  181  ^Schvyu's  N.  P.,  1026 ;  Bigclow  p.  204,  and  oases  cited. 
2.  The  capiat  was  wo^  issued  miilieiously,  but  in  good^ith,  after  the  defen- 
dants hud  taken   the  advice  of  counsel,  and,  consequently,  the  present  action 
ougkt  to  have  been  dismissed.  ' 

I  1  HiHiard  on  Torts,  p.  503,  No.  22 ;  Cooley  on  Torts,  p.  183 ;  Bigclow,  p.  200, 

j>  ,      and  cases  cited.  " 

p  -       3.  In  the  view  of  the  case  unfavorable  to  the  defendants,  nothing^roore  than 

I  purely  nominal  damages  ought  to  have  been  awarded.  Field  on  Damages,  §  860  ; 

I  .    Muyne,  on  Damages,  p.  4.  •  "  . 

j.  •-  The  defendants  respectfully  submit  that  the  judgment  rendered  against  them 

ought  to  be  reversed,  and  the  action  of  the  plaimtiflf  dismissed  with  costs. 

Bethune,  Q.  -C.  (for  plaintiflF)  :— AH  the  facts"  ailegcd  in  the  declaration 
were  literally  proved,  arxl  during  the  pendency  of'the  present, action  the  Com- 
pany's suit  against  Mr.  Bannatyne  was  heard  on  the  merits  and  dismissed  with 
costs,  and  a  copy  of  the  judgment  fyled  in  this  case. 

The  result  of  the  Compiiny's  suit  proved  beyond  doubt  that  the  real  object  of 

.,,  the  iaj}ia$  was,  not  to  prevent  the  fraudulent  flight  of  a  debtor,  but  to  force  an 

r  alle«354  debtor  to  settle  or  comproinise  an  unfounded  demand.     The  nialiciouB 

'  fntent,  therefore,  which  prompted  the  plaintiff's  arrest  is  most  appjircnt.  ' 

Not  only  was  the  want  of  prob'ablc  cause  for  the  issue  of  the  ca;)tas  and  the 

malieiims  design  i«jth  which  it  was  issued  thus  made  apparent,  but  the  malicious 

-conduct  of  the  Company  towards  the  plaintiff  was  aggravated  and  intensified  by 

J'  theallegationsof  their  plea  to  this  action.  . 

To  prevent  mistake,  the  ipsinsima  verba  of  a  paragraph  in  that  plea  (page  4) 

are  given  as  follows :— -"  That  at  the  time  of  the  institution  of  the  said  action,  to 

wit,r  on  the  seventh  day  of  March,  eighteen  hundred  and  seventy-seven,  the 

said  plain  tiff  was  largely  indebted  to  other  persons,  and  in  fact  was  insolvent, 

en  diconjiture,  md  that  thereafter  he  transferred  the. larger  portion,  if  not  the 

whole,  of  his  property  and  assets  to  his  other  creditors  either  by  way  of  paymentor 

^^a  security  for  the  debt  8odi»e  by  hiiu  to  them  as  aforesaid,  and  that  at  the  time 

oft  the  is.sue  of  the  capias  in  this  cause  the  said  plaintiff  had  no  available 

:      .  property  or  assets  within  the  Province  of  Quebec,  and  had  left  his  domicile 

j  therein  and  taken  up  his  residence  in  the  United  States  of  America,  beyond  the 

jurisdiction  6f  this  Honorable  Court."    „ 
|_^     :  Of  these  slanderous  charges,  which  wore  introduced  in  the  plea  as  a  justifiea- 

r     ;  tion  of  the  high-handed  attempt  of  the  Company  to  force  the  plaintiff  to  pay  n 

full  or  conpproniise  tlieir  demand,  jtrhicltthe  Court  has  declared  to  be  unfoande£ 


no  kind  of  evidence  was  adduced  by  the  Company,  kj        7 
Under  all  these  circtiiiiEt^nccs,  It  is  quite  ck^in';mat'^ffii^ 


plaintiff  was  entitFed 
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COURT  OP  EKVIEW,  U80. 


;  Bigclow,  p.  200, 


It- 

to  recover  exemplary  or  vindictive  damages,  and  this.  notwithHtanding  the  opin- 
lon  and  advu^o  of  counsel.  8ed«wick  on  the  MeasHre  of  Damages,  pp.38  and  98 

lorts,  pp.  595,  992,  993   Mnync  on  Damages,  p.  37.     Brossoit,  appellant,  and 
Turcotte,  r^pondent,  20  L.  C.  J.,  p.  141.    Stephens'  Digest,  Vo.  iamL  p  378 
Numbers  55  56  and  57.     Smith  on  the  Law  of  Repararion  p.472.  Sck  v. 
Foulkes,  12th  Meeson  &  Welsby,  p.  607.  '  F* « -•  n«rwicK  vf . 

These  datjaages  the  Court  has  estimated  at   $500,  and  it  is  submitted  that 
not  onJjns  the  amount  assessed  a  moderate  one,  but  that  a  Court  of  Review  or 

T/rL'^fltin^''^  ^'■^"'-•^--  '-'^'•-'»>  ♦••«  finding  of  thX:: 

of  llThS^       "''""""'  '""•"^  '"  confirmation  of  the  j„dg„.ent  complained 

^weendefendantaan    ;„    ;;tfoX^^ 
/issued  maliciously  •  that  it  wl-  T     a    f     '  ^l     '^  '^"^  '^'  '^^*«'  '"«  "«' 
'    and  that  no  dam5^o  was  elr  ^^1    T  ''':'"  ?'"  '™'"  thei.  counsel, 
were  condemned  t  pavZo /^  thejudgment  under  review,  the  defendants 

favorable  to  dendanr  Se  iHTt  .  '^'';  '"''  ''  ^''^  *""«  *™  -»  «'  -»      ^ 
created  on  the  limt^1i„bi^tv  «        !      "^  f'"^'^ ''  ^°  '"*«  *»'«  "«'  -"«»- 
for  10S.S  said  tot^e  SnlToTT  ''  ""'  ''  "'""''*  »  ^•^•'»  «^  «3,467 
former  partnership   1  sTitwaslf        »o"--««overj  of  some  debts  due  to  the 
was  atteLi.g"h7entjrhrwr  "'  T.  r'T  *'"  P"''"'-  While Bannatyne  ^ 
wasnocause'for  such       tsnTandT  I"  *''^^^  There 

plaintiff;  there  was  maZ  i       e^rrlt t  mir  ^T  "f^V'T^"  «^*^« 
to  coerce  by  vexation  and  h.M.\;  .-  T  '*  '"*  evidently  an  attempt 

claim.     Therdv   e  of  1„I?       T  "  %"'«•»•="'«*•«  d'^Putable  and  disputed 

becau««afarearusiwh^„rc    T""'"^"''''"'^  I»^-t 

orable  character  aTSsLTrtvThlrr'V"  *  """  '""""  ^^'''^  ^- ' 

dehors  de  toute  convention  I«  fcu  a  l,  "  P'^judice  pat  caus^  en 

entach^  d'u^artrret    'rv?^^^  '"  '"'-^''"«'  ««*  ordinair^ment 

<runoin.ac^rr^trr-:fJ>;g?  P^B  ^ave  ,ue  lors,u>il  s>agit 


nannatyn* 

The  Canada 
'aperCompanjr 


intiff  was  entitled     ^     determine  the  kmount  of  Hi-  r^U^j*       V  perwrstty  retire  criterionTo 

^^^  ^  •mount  ot  the  penalty.     In  appreciating  the  d..n.„.«.-  .i,„  t..  j.. 


!■ :- 


appreciating  the  damages,  the  Judgo 


gTyo«    ,    -v-^x-^^-KL     %<^*     ^'"^^ 
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Ftper  company 


BumMyne    "ctcd  08  tho  jury.     He  osst'sscd  tlie  diiniagcs  ut  J500.   We  are  of  opinion  tho't, 
Tb«cln.d,    under  the  circumstances  of  the  case,  «hcre  is  no  reason  to  disturb  the  verdict 

R^ih,.n.  A.n  41.        e      I  .    .».  JudKiuent  of  S.  C.  confirmed.     : 

Jiefhune  «k  Iiefhun»',  for  piaintifT. 

RiUhie  &  Ritchie,  for  dcfcndaiils. 
(8.B.) 


COmrSUPERlEUHE,  1880.       1  -         /> 

MONTREAL,  30  NO VEMBRE,  1680.  > 

CoreiHi  Johnson,  J.  ■•■■■'^''L'-  '*^ 

■  .  ■  No.  1050.  }.  /': 

E.  Lef.  De  BeUeftuille  et  «/.,  Demandeur»,  vs.  La  Mumdjmliii  ii^  Village 
de  St.  L<kis  du  Mile  End,  Di/mtkretse.  V 

JD0«.-Que  Iw  corpomtiom  mmil6ipale>  pcurentetre  obligte  p.,  9u«l<ontr«te  comnie  Im  mt-^'^*^^ 
sonneg  ordinaire*.  ,  -;»  ~.  1.0.     *  ,  ■«  daa 

Les  fails dc  la  cause  apparaissent  suffisammeqt  aux  observation/faites  par 
I'HoD.  Jugeenrcndantjugcment:      ,»V  / 

The  defendants  are  a  corporate  body  created  by  40  Vic,  0.  29^/  Some  of  the 
inhabitants  of  the  old  municipality,  as  it  appears,  wanted  to  have  it  dfvided  into 
two,  and  petitioned  Parliament  for  that  purpose,  and  got  the  present  statute 
passed,  employing  the  plaintiffs  professionally  to  get  it  done ;  and  it  is  for  these  ser- 
vices, rendered  before  the  Act  of  Incorporation,  that  the  action  is  brought  against 
the  new  corporation.  There  is  no  doubt  that  the  services  Were  well  and  effectively 
rendered ;  but  th«  corporation  answers  tho  action  by  pleading,  1st,  by  a  di/emi 
en  droit,  and,  2nd,  by  a  peremptory  exception,  that  it  had  no  existence  as  a  corpo- 
ration at  the  time  the  services  were  rendered  ;  and  that  the  plaintiffs  were  really 
employed  by  the  gentlemen  individually  who  got  this  Act  passed,  and  Have 
no  recourse  except  against  them  personally;  and  they,  the  defendants,  having 
at  that  time  no  existence,  could  neither  themselves  employ  nor  q^uthorizo  others 
to  employ  the  plaintiffs. 

It  was  contended  for   the  plaintiffs  that  there  had  been    a  q^uui-eontrtLol ; 

but  it  was  answered  no,  because  there  was  nobody  capable  of  ^uacMsontraoting ; 

there  was  no  person  at  all  eithercapable  or  incapable  of  contracting.  Thisodrpora- 

tion  (which,  if  it  had  existed  at  the  time,  would  have  been  a  person  in  law),  had 

not  then  been  created,  and  it  was  not  merely  the  case  of  eapaeity  or  incapacity  of 

an  exBting  person,  but  the  very  existence  of  any  party,  person  or  corporation 

whatever,  whether  capable  or   incapable  of  contracting.     The  plaintiffs  cited 

articles  lt)41  and  1042  of  the  C.  C.     They  are  founded  on  the  authority  of 

Pothier  and  of  Maroad^.    The  next  of  the  articles  is  as  follows.    Article  1041 

says:  "A  person  capablq  of  contracting  may,  by  his  lawful  and  voluntary  act, 

oblige  himsdf  toward  another,  and  something  oblige  another  toward  him,  without 

the  intervention  of  any  contract  between  them." 

Art.  1042  reads:  "^person  incapable  of  contracting  may,  by  the  quaii- 
coutract  uf  another;  be  obliged  towafds  him."  \  — 


•^'..fB^-  '■  |'')»'*rr^;>^ 


"J^  'i-I^-U"^    *53^  "WjT-  . 
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It  codd  be  plausibly  ai^ucd  tbnt  both  these  articles  seem  to  contemplate  OeBcn.fcu,u» 
merely  .he  capacity  or  .ncapaeify,  if  not  to  contract,  at  all  events,  to  be  bound.  Mu„J,iH.*  d. 
Tl  IS  IS  the  first  and  obvious  meaning,  no  doubt.  Pothier's  language  In  the  ItlTMl' 
ex  imple  he  gives  is  Ihis  : 

'  II  est  olair  que  les  fous,  les  insens^s,  los  onfants,  no  sont  pas  capables  do 
CO  itraoter  les  obligations  qui  naissent  des  ddlits  ou  des  quasi-delits,  ni  de  oon- 
trJeter  par  eux-mSmes  celleg  qui  naisient  drg^coHtmt»,  puisqu'ils  ne  sorit  pas 
cabables  de  eonsentement,  sans  lequel,  il  jie  pent  y  avoir  ni  convention,  ni  d61it  ou 
qu|Mi-deIit:  maiB  ih  lont  capables  de  contracter  tontes  lea  obligation  guise  con- 
tractent  sans  lefait  de  la  personne  qui  les  contracte.  Par  exemplc,  si  quelqu'un 
8  g^r6  scicmment  les  affaires  d'un  fou,  d'un  insens^,  d'un  enfant,  cet  enfant  oet 
Insens^,  ce  fou  oontraote  Tobligfttion  de  rcnibourser  cettc  porsonn^  de  cc  qui  lui 
en  a  profit^  pour  cettc  gestion." 

Pothier's  language  is  here  admittedly  inaccurate.     The  idiot  cannot  strictly 
oonfract  an  obligation,  because  consent  is  necessary.     He  ean  come  under  » 
liability— an  engagement,  as  some  commentators  call  it,  because  tbe  reason 
given  in  Pothier  is  that,  the  juan-contract  results  from  a  fact,  and  not  from  a 
consent,  and  so  the  infant  or  the  idiot  could  be  bound  though  they  had  given  no 
consent     But  it  i,  said,  they  must  have  had  an  existence  ,.f.ome  sorfr-inoom- 
plete,  if  you  will    (undeveloped,  perhaps,  is  the  scientifi..  word).    Here  it  is 
<}ontended  that  the  undeveloped  corporation,  which  used  tho  plaintiffs  to  obtain 
-    a  state  of  full  development  for  them,  were  without  power  to  consent,  and  not 
only  without  power  to  give  any  kind  of  consent,  but  without  any  form  or  kind  of 
existence,  inchoate  or  otherwise.    Now,  thodgh  the  law,  in  its  terms,  and  Pothier 
ID  his  examples,  says  the  incapacity  of  the  idiot  will  not  exclude  obligation  unde^  ^  . 
a  y«a«-contract,  ,s  that  the  whole  extent  of  their  meaning?  The  law  makes  th/ 
j«a.t-contract  to  spring  not  from  capacity  or  completeness  of  power,  but  from  a 
fact, --a  benefit;  therelore,  if  the  defendant  has  power  to  be  benefited  it  would 
seem  It  ought  to  be  bound. 

There  is  a  special  allegation  in  the  declaration,  and  it  is  also  repeated  in  the 
special  answer  to  the  exception,  and  I  think  it  has  .great  force,  thaV  the  defen- 
dant has  availed  itself  of  the  Act  of  Parliament  got  by  the  plaintiffs' prefessional 
exertions:  so  that  .his  would  change  the  aspect  of  the  question  ;  aad  it  would 
no  longer  be  whether  a  5«a,^-con tract  can  oblige  an  incapacitated  person,  or  eveu 
an  incompletely  existingor  organized  body  of  persons;  but  whether  the  «««mp- 

them  by  the  services  of  another  renders  him  or  them  liable  for  the  price  or  value  ^ 
of  those  services.     Here  there  was,  indeed,  no  body  of  persons  having  •  complete 
corporate  existence  at  the  time  the  services  were  rendered,  and  jLmj  there\ 
may  have  been  no  y,«i«-contract  to  bind  the  non-incorporated  party  «t  that 
TJ  f'^f'^T  ""'^  ^  «<"'  ^  W»d  au  existing  party  who  could  not  then       ^ 
onwnt,  but  has  since  received  the  benefit.     But.  call  it  what  you  please,  it  ia  . 
.ab  hty  which  may  ^  assumed  at  all  events ;  and  which  may  result  «  wiu  from 
that  assumption  as  from  an  original  ootttract  orquasi^ntr..^t. 


In  Kngland,  in  equity,  »  corporation  is  held  liable  for  the  aets  of  those  who 
procured  its  .hconwratiou,  even  to  the  extent  of  agreements  which  Buohpersona 
may  have  made  with  third  parties.  Surely,  then.  .  oorporatiou  ia  bound  ir«,me 


mi 


•"  -'/'vw 
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DeBeilcfouiiio  '<""™  towards  tliose  to  whom  it  owes  4t8  very  existence,  if  not  by  the  legal  fiotioh 
MnBiorpiiit«du®*'*'>«  <?u<m/ contract,  at  least  by  the"  fact  of  its  own  assumption  and  acceptance 
LouiiXMno  «'"'  use  of  the  powers  got  fof  them  by  the  labors  of  the  plaintiffs. 

*'M-  I  am  by  no  means  clear  that  there  was  not   liere  a  yun«j-c6n tract,  under 

the  authority  of  Pothier's  examples.  The  liability  attaches  in  those  oases  because 
the  parties  could  not  create  it  for  themselves.  What  reasoning  separates  those 
instandes  from  the  present  one,  for  even  a  vacant  succession  can  be  bound  by  a 
jKavi-contract. 

^  I  In  the  1st  vol.  of  the  English  Railway  and  Canal  Cases,  p.  129,  there  is  one 

•  rtported  of  Edwards  etal.  vs.  The  Grand  Junction  Railway  Co.     The  point  was 

,  the  liability  of  the  company,  after  incorporation,  for  what  had  bften  agreed  to  on 

their  behalf  before  indorporation.     I  think  this  is  a  much  stronger  case  for  the 

plaintiffs  than  that  one  was;  but  even  there  the  language  of  the  Vioe-ChanoeHor 
(and  his  judgment  was  confirmed  in  appeal)  was  very  plain.   He  said :  "  I  think 
.         that  where  parties  are  going  before  Parliament  fo/  the'  purpose-  of  being  in- 
mporated,  a  door  would   be. open  to  great  frauds  if  bai^ins  ibi^de  by  per- 
sons  actiifll;  as  their  agents,  when  they  are  in  a  scattered  and'individual  state, 
were  not  binding  on  the  company  when  incorporated.'' 
I     That,  as  I  have  said,  was  not  the  point  that  comes  up  here ;  but  it  was  a 
istronget  point  for  the  corporation  j  yet  they  were  held  to  bargains  made  while 
they  were  in  "  a  scattered  and  individual  state,"  and  I  see  no  reason  why  the 
present  defendants  should  not  also  be  flo  held.     As  to  the  existence,  then  of  a 
y?«iw-contract  in  this  case,  though  there  may  possibly  be  some  doubt,  I  incline 
to  say  there  was  one.     I  see  that  some  authors  in  discussing  this  question  pre- 
fer the  term  "  engagement,"  in  some  cases  where  the  will  of  the  parties  is  no 
element,  and  where  the  obligation  arises  from  a  mere  fact  (see  Layrent  vol.  20 
art.  305  to  309).    In  one  plac^this  writer  aaks:  "  Pourqnoi  la  loi  fait-elle  nai- 
tredes  obligations  d'un  fait  ?  nous  avons  d<?ja  indiqu^  Ib  motif  g^n^ral :  o'est 
ou  I'utilit^  des  parties  int6re8.«:^s,  ce  qui  est  aussi  un  int^St  g^n^ral,  ou  une 
oonsiddration  d'equit^."  v  .  ' 

Apart,  however,  from  the  question  of  jftagi-contract,  the  obligation  of  the 
defendants  is  supported  by  the  principle  I  have  before  adverted  to,  that  they 
have  taken  and  used  what  was  got  by  the  plaintiffs' services,  and  they  cannot 
make  profit  at  their  expense.    Judgment  for  plaintiffs.  ^ 

«•,  Autoritis  cit6es  paries  demaodeurs:  Pothier,  Obi.,  N6.  115,  127  ei  t28— Laurent 
Droit  Civil,  t.  XX.  p.  366,  No.  339.-Edward8  v».  Grand  Junction  Rj.  Co.,  ifl.^ Englith  h' 
&  C.  ease),  pp.  129,  139,  146.— Vauxhall  Bridge  Co.  vs.  Spencer,  do,  p.  147  i-Qreat 
Western  Ry.  Co.  «».  Birmingham  b  Oxford  Ry.  Co.,  Law  Journal,  1848  N  S  t.  17 
%uity,  p.  2iG.-Law  Journal,  4837,  N.  S.,  t.  6,  Equity,  p.  60.-The  Bedford  and  0am- 
IWdge  Ry.  Co.  vs.  Stanley,  Law  Journal,  IS63,  N.  S.,  t.  32,  Chancery,  p.  62—  Eas- 
tern  Counties  Ry.  Co.  vi.  Hawkes,  Law  Journal,  1855,  N.  S.,  t.  24,  Chancery  p  601 
—Hodges,  Law  of  Railways,  eh.  4,  a.  1,  p!  yo.— {^helford.  Railways,  t  II,  p.  1»,  notes 
—Do,  pp.  119,  126.— Thompson,  Liability  of  atgek^lders,  p.  117,  §  li7,  ch.' VII.  ' 

Autorit6s  citees  par  la  dcfepdetesse :  —  Code  Municipal  B.-C.,  articles  3  4  78  79  «0  — 
17  L.  C.  J.,  193.  ,  ,   ,     ,    »,  ou. 

La  defenderesse  avait  eoulev^  la  question  du  droH  d'aetion  deS  «iflnmn'h»"~ 
par  une  defense  en  droit  qui  fut  plaid^e  devunt  I'Hon.  Juge  Papinean.    ""'""" 

Ce  dernier  n  rejetant  cctto  defense  fit  les  observations  suivantes 

-1^  ,  ■        . 
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Les  do««ndcur8  alldRuent  qu.ils  ont  6t6  charges  p«r  un  certain  non.bro  de  l>eB«lle»„i* 
pem)nne«.  ^saunt  pour  90  dectcurs  dc  la  •'  Muoicipulite  du  village  de  la  (ifite   Muni^J^iM 
btrLouis,    d  obtenir  la  separation  de  cetto  dertiidre  municipality  aiin  de  former,  ^st  l!,W* 
d  uue,  pnrti6  de  cctte  municipality,  unc  nouvelle  corporation  sous  le  nom  que    **""  '='"'.• 
porte  mainfenant  la  ddfenderessfc,  et  de  faire  les  d-marches  et  jA-oc^des  ndcos- 
saires  pour  pbtenir  du  Parlonicnt  de  Quebec  Tucto  qu'ils  ont  do  fait  pr<Spar<S  et 
obtcnu,  et  ^ui  est  le  cliapitre  29  do  la^l  Vict.,  pass^  en  1878. 

';  lis  ajoutent  quo  la  ddfonderesse  bdndficie  de  I'avantagc  de  son  incorporation 

ct  qu'il  est:  juslo  qu'elie  porte  les  charges  de  telle  incorporation,  ct  qu'elle  est 

,  tenue  en  ^ns^quenco  de  payer  les  ouvragea  faits,  les  services  rendus  et  les  dd- 

boursds  enfeourus  par  les  deniandeurs  en  travuillant  a  lui  donner  I'Mistence 

^    "_La  demande  est  rencontrde  p..f  une  defense  en  droit  qtti  peut  »e  rdsu'mer 

ainsi  :  "  II  resulte  des  alleguds  de  la  demande  que  les  services  dcs  dcmandeurs^ 

"  ont  dtd  requis  par  un  certain  nonibre  d'dlecteurs  d'une  municipalite  autre  qoe 

la  ddfenderesse  en  leur  nom  personnel  et  avant  que  celle-ci  f(it  en  existence 

La  defenderesse  ne  pouvait  pus  s'obiiger  avant  d^xistcr  et  on  n'a  pas  pu     ^ 
i  obliger  lor«qu'elle  n'dtjtit  pas  encore." 

1  ".VJ'  ""^^'^  ''f ''"^  '"'  '""'*'*''  **""  dcmandcurs  aient  j  .mais  fetd  requis  par 
la  ddfendercse  qu.  ne  peut  s'obiiger  que  de  la  manlire  prdvu.  par  le  Code  Mu- 
nicipal, r  I  «  ^u 

«  II  est  Clair  qu'il  n'j  a  pas  d'obligatiort  ou  lien  de  droit  eutre  les  parties  en 
ceJte  cause  en  ver I u  d'une  convention  ou  contrat. 

"  Aussi  les  dcnianileurs  ne  se  fondent^ils  que  sur  un  quasi-contrat 
"  lis  8'i.^,.uient%urlf;aarUcle8  1041  etsuivantsdu  Code  Civil.  v 

"  -Une  corporntion  niunieipale  qui  est  une  persqnne  Active  peut-eUe  6tre  lide 
sans  «on  consentement  par  lefait  d'une  autre  personne,  malgrd  qu'elle  ne  puisse 
rH-WeT  "  fO"'rat  que  par  le  consentement  de  son  conseil  qui  la 

"Les  municipalitds  no  peuvent  s'oUger  que  par  des  actes  de  lours  conseils 
a.  s  su,vants  les  regies  preterites  par  le  Code  Municipal,  lorsqu'il  s',git  de  con- 
.n.rs  consensuel..     Mais  ici,  ii  s'agit  d'un  quasi-contrat  quf  se  forme  sans  le  •■ 

T^TTT.  1"  "  P'""""'  "''''  ''*"'  "^'"«  '^'^'  «»  "''  connaissanoe  et  par  ^ 

ic  seul  ettet  de  la  loi.  ,',  '  *^  ^ 

s'L^t  ^^'ir""?""^  ?  rdsuliant  pas  d'une  volontd  exprimee,  mais  d'un  foit,  il       ■' 

ensu,tqu.|.peutprodu.r^unlien  de  droit  mame  centre  une  personne  incapable 
de  vo^onte,  n.e.ue  centre  une  personne  Active.  Ainsi  une  sucQcssion  yaoante 
I»eat  etre  liee  par  un  quasi-contrat. 

"  Les  demandeurs  ont  alldgud  que  le  fait  mgme  de  I'incoTwration  de  la  ddfen- 
aeresse  est,  pour  cettc  dernidre,  an  avantagci  un  bienfait,  dont  elle  est  redevabl4 
au  travail,  aux  eflForts  et  aux  ddbour.6s  que  les  demandeurs  ont  fait  pour  lui  pro- 
curer cette  incorporation.,  ^  '"ipr"- 
«  Cette  allegation  ist  suffisante  pour  faire  voir  qu'il  est  juste  qu'elle  leur 
rembourse  les  deniers  qu'ils  ont  deboursds  pour  lui  procurer  rexistence.  " 
La  ddfenj!e  en  droit  est  renvoyee  avec  ddpens." 

il(pAon»e  0«i»te<,  avocat  de  la  d6fenderesse.  •  , 

(E.LEP.DEB.)  ,  ^  ; 
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Coram  Johnson,  J. 
No.  (HW. 

ThitGrand  Trunk  Rnilwau  Co  vn  Ai«^--   „»j  •  ■ 

nray  vo  vs.  turrte,  and  id  auother  case  ot  suit  of  mum 

tomptrntf  VB.  Uall. 
cease  or  give,  security  ;  „„  J  there  is  »  -tiprtLrrrltr  ' '  H 

wrong,    i  nat  case  occurred  fourteen  team  aim  nn,l  ♦K-T  -1         t     '"u*  »  was, 
iIHe  bad  ..,.r  bj.„  „™,,^M    j,*  Jll.^       "  ""  °™  "^  ^™"  * 

b«u«.b.t  c.«,i»,,  Dor"^  *Sr.:.^™;::ii«  '^  "•.'■■  "•  ■""• 

«e».r«,.J  .6  .h,  B.,,  .b.  c«e  of  P^JrTFSr'  °,"r"  *''  ™  °°' 
-Vhcre,  ihoagh  the  .»iion  wiui  diffaeol  fmm  .hi!  V  ,  .  '  '•  ^^^' 
balance  of  the  p««b«»  money  Ttf !,  L.      ,       '      '-  °'"'''  "''  ""^  "» 

JnJg.  K.in.me  l/,he  C.  C. «,  riSftof  Ma^fc^ots  *  "f"'  ""'**  "^ 


Vj 


H, 


^  Trf^t"^""^'  -^jtsw^^'ec^^^*      J  -•'s^^^^^t ' 2i*f t ?*■"* 


i  "ST  y-  y  ■^^^tgTP'wJ 


SUPERIOR  (foURT,  1881. 


at  suit  of  «am« 


Aa  to  the  reasoning  on  tlio  subicot  U  ig  •.  r  i.  ti       .  Comply, 

ofHoganvs.Bcrnicr%bowhoi!TlgSl'37Jt;"^^^^^^^^^  ^''^• 

ciples.     In  the  firstplace  the  law  Rives  tre  ZI!!!^  7'  "*'"*  P^°'"  P""' 

.ny  part  of  the  prici  he  n.ny  hav    11^-1,       ""  ""  ^''  ''""^  '•^'" 

trouble.    It  simply  gi.cs  him  thefteuUv Iff  T    '-  ""  """■ ""'  "''  W«»'««d<«J 

...he  choose  to  p.y,Zfti„gtrhel,^^^^^^^^^^  If 

•Hehasi,oteho«,ntouseafaXgveMoS 
no  authority  to  extend  it  to-othl;  «!!       w  "'  P™*""*'^"  '  """^  ''«»™  is 

F.„ch  lawf the  purcho^^r tu W^  71^^^^  ^T  "'"^"''*'  '''"'  ''^  '"«  *"'* 
such  a  ease  as  the  present.  Of  eourse^f  Jere  wl  ^^  °"  """T'  "^  ""'S-Ses  in 
the  property  turn-out  tobeZr^ged  h  2lZ''''V^''T '''"'''  '"''^ 
been  deceived,  and  he  could  break  the  .;.o  CtTLT^  """"^T  *'"* ""'  ''"-^ 
only  covenanted  to  hold  harmless.     L  1  '        .i  1^»e"nt  where  the  seller         _    ^^ 

he  could  not  refuse  topay.eJlTfhewasu"^^  '"'^'^'^ 

to  pay  the  mortgages.     He  O  to  waiT.  I  7   !    '  7^'  ''^'*^''  ^'  '«»W  h»^« 
call  upon  hi,  vendor  to  mako  i^e^  Z™"'''^  ""'"'''  '"'^  *«°  '«'  <»"« 

the  X  was  simp^  thaT  he  w  u  Z'^^  •"  -"    '^  '"•     '""'  *'^"^«''-  «^ 
(Pothier,Vente,Nri  Tabo  r^r    ^T^r"*"'^''"^^^^^ 
pr««nte.se..ndi„  Jt^i''3t^   7^^^^^ 
^  Bubject.  I  am  not  justified' lu^^L'  it  oth        '  "l^  '^'  ^"''"'""'  «"  *his 
iofavor  of  the  plaintiff's  dOntlnt  on     T  do    TT  •*'*'"'  ''"'°'*  ''^  '"'"'«>"ty   ' 

but  there  wasL  ease  ofr^ne^tto:d:;"'wSTs  T''''''--' 
tqnt  one.     It  was  different  in  »».«  ^  •      .  .""""v'  *«'<">  >s  a  very    Jmpor- 

depended  on  an  expr:^:^^;!:  Z^^lf  ''l  "''""  ^"^  '""'  -«» 

givingjudgment  the  Chief'justi^^rii'^f L.  C  7 ;  ^27'^'^^^^^^  ''"' ^- 
IS  entitled  to  retain  the  principal  •  but  no*  ♦k  •  .'  ^'  ^  ^^^  "Ppellant 
rents,  issues  and  profits  "  JSLn^!^^  t"  ""'T''  ''^"'^  "'?'■«««'»*«  the 
long,  which  have  been   ited  In  l^r  "f  ^  S.rey  Dalloz.  Duran^on  and  Trop- 

Binning  vs.  Douglas,  9^  C  Rrp7rio"ln  th  /"  "  ""  "'"''^  "»*  "^^ 
Justice  Lafontaine,  Ay.win,   Duv^Und  Me    d  h    /  J 'IhT^'' '^ 
enjoying  the  property  purchased  and  x,ithh.Z      .1  '   •""*      *  Purchaser 

vendor>h.ll  have  complied  rth^jud!r„f;"^^  ''  ^"""""^  ""'"^^  -«'  his 
tions.  i;  bound  to  pay  hi  Idor  thi "  .  ?  T^  '"  '*'"°''«  «"*"'»  0PP0«i- 
iatter  may  have  f^ii^  ^^m    e  tirop^^^^^^^  -»  ''•^«^^^he 

n»«nta  ,|gainst  him  "      "  opposition  in  compliaoce  with  the  judg. 

reduce  the  amount  toTe '50r,e^;^; 'f  *'«[««*  ^o-^         ^^"^^ 
demanded.  '       *"*  °*''"  ""^  judgment  goes  for  amount 

2)«AameZ<fc  Co.,  for  plaintiff.  "^  "dgment  for  plaintiff. 

5e<Aune<fe^c/A«ne,forCuTrie.L  ■       ' 

-OowVftwi  <fe  C«.A»»y,  for  Hall.  *  ' 


^<*ii*£.^ 


~~,*V*^«W 


■Jwm'P'^f^if:'^ 
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COUR  DE  CIRCUIT,  18t8. 


I.-*-. 


'■* 


COUR  pK  CIIICUIT,  1878. 

MONTREAL,  31  OOTOBRE  1878, 
Corom  Papiniau,, J.    • 
No.  4103. 


•  / 


30  cen,i„«.         '  ^  ^      "  ^''^'''  ''^*^'^^«t  ou  torif,  u„  honoraire  do 

Motion  do  lu  deuiandcrcsse  nnnr  m.o  i«    i  •  i  "* 

,  ^^^^^  ^        tant,  ot  qu  ,cclu.  sou  en  con«Sqaenco  rcj^6  du  dossior  aveo  5^- 

J.  0.  D' Amour,  do  la  part  do  la  defcndoreiwp  Inr«  L  p     j.- 
mot  on,  pietdifdit  nii'«„  «..,»:i  ""'enaoresflc,  lore  ^e  1  audition  sur  ectto 

m^me  des  deux  il  fois    "        "   ^  "/"""""•''«  «»  «'«  P'«doyer,  au  m^rite  ou 
raLnd.leur"L  „e  Ipo     17''*^^^    ''"^  '""'  ce^  potites  oause^,' et  A 

duits  en  n.6mernr  Z         ''       f  "''  '"°^''"'  "^^  °«°.'<^*«»io„  ne  fussent  pro- 

«"  uieme  lenips,  pour  un  scul  et  niguie  lionormVrf^^    iv .•       , 

assertions,  il  cita  I'ar.iclo  1097  du  P  pn  'onor«>r^-  -...Il.tr au  soutien  do  ces 

do  la  Cour  do  Cii^it  No  84  tt^^        'TZT'  ''  'f'^  "^'"^'^  «»  g'^fier 
15  L.C.J/330  ^  ;„t;'u/^^^^^^^^^ 

<len.exigerqu'un«euCrairrnp:ro:r'^  - 

I  00  gen„    'et?Z  :n^^^^^^^^  -'^«™';^  P^^alto  dans  ,e-  qu'ostions 

Thibailt  vs  CodeZ  e  le  Ita  la   "r"!?^  ^7  ''  '"*'"""'  '*'""'  '*  «"»^  «»« 
^         ooaerre,  elle  rejeta  la  motion  do  la^demanderesse,  aveo  depens 

JV;  J^rand,  p^ri  deroandereise.  ^°*'°''  '^**^*- 

«/:  a />'Jwour,  pour  la  defenderessc. 

.  (J.O.D.)  -  y  v^ 


w- 


-■\ 


■% 


"p-i  4Fr 


COUKT  OF  QUEEN'9  BKNC 


COURT  OP  QUEEN'S  DKNClC'lg^.  - 
Coram  fi.H  A.  A.  DoBroN;  cl.  M,...  j..  «,,^^  ^^^^,^^^ ^^  ^^^^^ 

No.  229.  /  ■ 

J  B.  AUAM, 

*     .  ■  > 

'•'''"''^'if  in  the  Court  Mow,) 

HARRIBT  FLAXDKRH, 

,  (^'^'""'>Hit  inlh*  Court,  below,) 

IJ«D:-Thftt.ln«B  the  Civil  Co<leo.n,«|„,oibwp  »„„„.,,.  '^  Rm.onoint. 

In  good  Mil.,  and  be  in  ope„  po«e«l«„',iu.r""  f  L' n^l  h"!"  •••«««jylred.D  »mmove.ble 

•ciulred.  though  rpgf.terod  wl.hin  .hlrtrdZ  h«Z^'' ''''•' "^ ''''•  "'''  '"'  *"""•  "» 

,!.tratlon  of  .  Judlol.l  or  other  t.^pon/a^it^Z  Z        \  "*"'*"*'  "»"'  '"«T  «l-  rj 

y^nd  liM  the  prolferenco.  »P°"""i^  •««lMt  the  vendor,  the  tatter  otalm  attaGhe* 

The  reg/itration  of  a  deed  of  alienation  within  thirt.  j.     ..       . 

/  the  vendor  or  donor,  and  Sno^:^Tj£tTZ^ru''  """^^  """  ""'  "«"'•  T 
/    property.  ""  """'  "" '»""»'  «» «liu  person  who  aoqulren  the 

Tl/e  appeal  was  from  a  judgment  of  .ho  Circuit  Court,  District  of  8t   Fr„.  - 

a^      only  aga.nst  property  i„  the  po.Be.8ion  of  .he  judgment  detor!Tndtra 
rfgis  ration  ag„,»8t  «  property  which  has  been  sold  by  the  debtor  prevTousIv 

Thou     r?    T"'  '  '  P*^""^'""'  "'"^  •«  ''^•"y  P— d  by  ano  her  S 

J  t      W  i  /Tt'l""'  '"'^  "-«  ""'^"«"-*  ipterpreta'tion  of  Ar 
-026       LegaUypot^ee  aftct^ch  immoveables  only  as  befong  to  the  debtor" 

S.E  A  T&^'^^T^  '''"^  *'•«  J^'^en.ent  should  bo  confirm^     ' 

S,E  A.  A.  DoR^09,:©.fete  20  novembre  1877,  I'intimde  ti  achetd  par  acte 

sous  8c,ng  pm4,We  terre  d'un  nornm^  J.  B.  Payet  ^  | 

^  Le  13  diS^mbre  suivant,  I'appelant  a  obtenu  jugcmcnt  contre  Payet  pour  835       ' 

Ce^enM  .t.  e„e8istr^,e  17  de^embrc  187?,  avec  I'avis  re^j;!  J^S      ^ 

Le  20  d^cembre,  I'intim^e  s,  fait  ehregistrer'son  titre  d'acquisition. 

L  appelant  a  depuis  porttf  contre  l'intim6e  une  hction  en  declaration  d'hync 
th^e  pour  le  montant  de  son  jugement  en  capital,  int^rets  et  d<Jpe„s        ^ 

Lintimtfe  a  riponduqu'elle  avail  achet^de  bonne  foi;  qu-elk^ren  posses- 
mn  de  I'.mmeuble  Jor^jue  I'appelant  «vait^bt^„«„riui^  rrtr^'l 


'A 

•A . 


^^^&^^^np■,;^;^f^ff•:;if^S:^^s;^ 


J.-..,... 
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COURT  OF  QIJEKN'S  BKNCU,  1879. 


I  Adam 
and 


n  UV..II  (.an  pu  ocqu6rir  d'hypothiiquo  on  le  fuiwnt  onroKintrflr  ;  que  d'.prAi 
lurl.do2l2l,C.(!^lci.  hyrM.thtViuo.ju.Hclai^t.ii  ii'it^MteDt 'quo  leu  iimuoubw' 
^    qrfi  H|.pnr(itnm.nt  nu  d«<biltur  lork  do  rciircKii.tronieot,  ct  quo  do  plu#  IliS- 
ii.t<e.nj,nnt  (ait  tnrc«i«trcriioi.  abto  a'ncqui«i(ion  dunn  leu  trcnto  jouri.  do  ii«Xto, 

l'onrcj!ii.tronion»  nvuit  tu  IVffct  on  tcrtu  do  iutticlo  2100,  C.  C,  do>looa- 

H«'r?or  noil  «lroit  do  propridtit, 

Coito  dAtnw  a  M  umiiitinuo  jmr  lo  jujriimnt  rendu  pur  lu  C^ur  do  Clr- 
iUMTTl  Shcrbiookc. 

-    .L'..pptlunt  m  pliiiiit  do  ec  jii^.u.tiit,  ct^lu  quction  ct  d'l/ grand  int<(r«t 
«t  prtSxcuto  dcH  diffieuhdM  M<ricu»>Of.  « 

Avrttit  io  Code  "  IVl.rt•^ti^^rcn.cnt  d'lm  dr(.it  r<<cl  n<%F^,vnit  nuir«  4  Tto- 
"  qut'rour  d'un  hdrt^n^c  qui  ulotK  (ct  «vant  lu  niino  en  «uco  du  Code)  on  dtait 
••  en  i)OMCMi..n  oa^.rte  el  publiquo  H  titrc  do  propritf/iro,  lora  mCme  quo  ran 
"  titro  u'auruit  m  cnrenihlrrf  quo  itubft«?queniiiKnt.7  • 

Co  mrM  lA  k«  »criHO«  do  i'nrt.  2088  du  C.  C./t  \\n  indiqucnt  qVd^'  n.t'n.c 
rtWIe  u'tt  pnB  lieu  pour  Ich  aequixitionfi  Suites  dM^uis  lo  Codo.  "    ifjfl 

Ccs  n.ot«,  "  ot  ovunt  lu  nii.so  en  force  do  c^do,"  n'otaicnt  poa  dowie  wojet 
dc8  coniipiKsuirca.  lU  out  Ct6  ojoul<!«  lorn  d6  lu  diFCUfwioi.  qui  a  cu  lieu'dan.  I',,. 
K'nibleo  l.?^i^I«tivc  ptur  d.-nner  cffet  AA  hU^-geB.ron  des  con.n.iwuirea,  ndopt<» 
danHj'article  2130,  do  fairc  d<5,,endp<f  lo  tang  des  hypothoqucs  ct  au.res  droits 
tocls  do  lu  date  do  rcnregistreuiciTt  dcHJnctes  dont  ila  n<Kulfent,  ciceple  danii 
JfS  can  sfdcialenicnt  cxccptd.s,  e^ans  igatd^Vimiimfiufdc  la  pow-csxion  d'au- 
cuiio  doH  partioa  intc*resH>e8.  /  j^^^^  «  i»^.. 

Cot  article  2130  decluriK^lr^utrcT^lic^^  q^o  k.«.'|^tri«nt  rnng  suivant  1. 
date  do,  lour  cnregi.-<tn^(iiwrf,  liors  les  cits  luoiUionnda  dafls"  fes  doui  preuiicra 
paragraphed  a  coUii;<lI.H  arlides  20b8  et  2094,  Les  purticB  en  cotio  cuuae 
no  Ko  Jrou*eiU  piiB/Iiiiuj  Ics  exceptions  indiqudi's.  ,.    " 

^-iTarticIo  2ip*i  §  f>,  vcut  encore  q^c,  "  lorKjuo  un  titro  d'acquisition  et"  un 
"  titre  cieunH.jrpt.tla^(,ue  rol.iiivon.e./t  au  njeuie  in.nieublo  6ont  eulrds  cti  ni*mo 
"  temps,  l/priorit<S  du  titre  otj.blit  Icy'dioit  do  prelt'rence." 

Cclu>nfirnie  lu  rtV|c  que  Bil«  nc  ^ont  pal.  entriSs  oil  enrcgistr^a  le  n.fiuic  jour 
€olui/de.i  deux  (jui  aura  iti  enregistye  le  premier  dcvra  avoir  la  prdflSronce. 

'article  2098  vout  auHoi,  quo  /o  titre  d'acquisition,  qui  n'a  paAeldenre- 
gistrd  no  pui.sc  Ctre  oppo.s<5  ii  un  tijin  qui  a  acquis  le  mfimo  im^icuble,  du  luemo 
vendeur,  pour  valour,  et  dont  Iciitrc  a  dtd  enregistrd ;  ct  qije  jusqu'A  ce  que 
racqui5ieur  ait  fait  cnrogij-ircr  Kon/titre,  l^regisfrcment  dc  to^te  cession,  trans- 
port,  bypothiquc,  ou  droit  rdel /par  lui  consen'.i  et  affectaiit  rimmeuWe  est 
flans  eflct^  CO  qui  d(|uivaut  h  dire/  que  I'acqudr^ur  no  pcut  confer  aucuii  droit 
rdel  sur  les  immeublcs  qu'il  a/acquis  tant  quHl  n'a  pas  fajt  enregistrer  sqq 
ti^ro  ou  droit  de  propridtd.  -S'il  ne  peut  confdrer  iKicuri  droit  r^el  tan/qu'il  n'a 
pas  fuit  enregistrer  son  titre, /j'est  que  de  fait,  il  n'a  acquiii  aucurt  droit  de 
propridtd  qu'il  puisse  opposer  f  ceux  qui  ont  acqui's  k  I'encontre  de  i  vendeur 
quelquo  droit  sur  I'immeuble  6t  qui  ont-fait  enregistrer  ieurs  titreaf 

L'articlo  2036  dnonce  la  /m^me  rdgle  en  disant  que  ««  I'hypihique  judl- 
*'  Claire  acquise  diepuis  le  t^^ente  etanidnie  jour  de  ddeembre  m\,  jusqa'au 


^  \-]L 


"tl. 


yffM'  'Hj-  ^IFTT  ''T  ^'  "' 


*-^^ 


COURT  OF  QUEEN'S  BENCH.  1879. 

-i. 


n 


-  pfrnkr  ..pU.D.br.  1860,  n'.  d'eff.t  qu,  »ur  l«  bien,  q„a  po^d.lt  l«  d^biUmr 

•a  t«mpt  01^  lojUKeiwcnt.  *W  rendu  ou  l'.oto  judiouiro  e,<cuM  " 
^    Ici  lhj,poth*<,uo  judLiairo  c.t  poMdricuro  .u  pr..„.|er  d«  «,p.emb«  1860. 
Kilo  n  e.t  done  p..  .ffeo.^  par  la  «.triotion  contcnuo  d«n,  oet  .rticK.,  ci  die 
p.,u»  -ffcc  «r  Jo.  .mmeubJo.  qui    „e  «,„»  plu.  ,„  ,.  ^^^^^^  j     ^ 
.na-  dont  1  u  ,6nn..«„  „  „  p..  ^M  e„„,p,„,^„  p,„  ,.„„„,,i,.„^„„,  ,,      j  j     ,^ 
lc«  rdK..trH^  d«  buroau  d  onroK,«tr«.,.c„t>,„t  cncoro  ocn«i.  lul  ,pp..rlir 

louro.  CO.  d..,K»...o„,  ont  ou.  pour  objot  do  pcrfi,,|o„„cr  lo  .p.^mo  bjpo- 
Urt5o«.ro  de  n.a.u«re  A  d«„„er  l«  plu-  do  garanti.  po«.iblo  ft  ooux  „ui  aur^ 
4«.  de.  .„.or.p.,...„a  .u«  buroaui  d'onrcKlMtrcuiont  acquiircnt  den  droil  rdol.  d^ 
ceui  qu.  y  «„.  por.o.  oo.„.uo  pn.praUairoa  d'im.uoublo..  aaua  ^gard  4  oJ. 
d^nt  k.  drc,...  „  ,  aont  pa.  con,..,*Ja  p.r^rcnr.giMrcn.cot  do  lour.  U.rc. 

Couo  r6,.|o  4,eut   otro  r.gourcu.e  et  donncr  lieu   dan.  cortaJnn  oa.  A  de. 
.  ju.t,ce.,  „.a.H  elle  cat  „dce.«airo  p«ur  la  ^flre.6  dc.  tranaactinn.  bltl.icairoa 
e  no  ca„«,  do  pr.jud.oo  qu'a  ocu,  qui  ont  nifglig,  do  «.  oo„forn.er  auiXaZ^ 

<2  r  .     ^^^S""  •^" '"'•'»'«•  '"nrcgiatrenient  doit  d'apr^.  r.rUoL 

Vcnn^i8tremcnt  d'un  acto  d'alidnation  dana  fe«  trente  jrturs  do  «  dat«  „ 
prol6«equo  Icadroi.adu  vendeur,  donatcur  ou  dclmndle   !t  !!♦  .  " 

A  paa  d'effet  r.troao.iren  favour  d.racquLf  :""  I^:  21^0"  0?"""*" 
^    II  fUu   donod.ro  que  I'appeiant  -ynnt  fait  enre«iitrer  wn  hvpoth*ou«  av.„t 
^00  ]  nfu^o  ait  fait  onrogiatror  aon  titro  d'acq„iHiti„„;;r)Snt  T- "o 
«vo.r  la  prdf,5.-e„oo  otquo  «,n  aotion  h,p«tl.«oairo  eat  bion  fond.^  ^ 

Lo  jugemcnt  do  lu  Cour  Infirieuro  est  iqarajd. 

JUmsay,  J.  The  appellant  obtaincif  judf-nunt  againat  one  Pavet  Pnr  «^k  ^  -. 
K«.Bte  on  the  13th  Deoembor.  1877.    On  the  17th  December Is??!!    ^^^^ 

«.owod  the  rendering  of  the  judgment.  It  i^nrghe  o^Sh  \r;: 
1  ^"V"""'  ''"'  '*"^"*  '^"  •'"  ''«•"«  ''^1  »»  »>«  -ovabl  Land  1 

frol  testimony.    It  «  now  contended  that  this  parol  teajLony  was  n^  admii  . 


''^W 


Ada* 

•n<l 

VlMtdtrik 


r.% 


-ISf 


» 


AAia 


.c 


f 


If; 


dint  r  i         ^'"•''"7 '•'«  J"^'*^"'  -f  the  Co«r.  Mow  1,„.ltf  bo  r.«n»d 
thtw«y  fn  which  It  h««  com*  „p.  w«  c.,n  only  Wk  .t  fh«  Uw!     W«o.,uh|l 

».«    I.  .0  ...y.  whethor  iU,mr.,i.t.rM  .i.lo  or  .ho  yuUaJn  .J  ft,^^' 

I  n,«jr  at  once  ...y  thfct  I  do  not  think  tho  flrnt  p.r.ion  of  Art   :flOO  C    C 
^      ff«ct«  the  ea...  The  thirty  day,  «ivn„  Tor  ro.i.tra.l.'l  i.  |„  f.vor    fo  vendor' 

"vorof  the  ,.uroh«Hcr.  b.„  tho  ....wor  in  tho   |,.^  hun  «.,  «i||„d  u    L,  ha. 

1.  ^t*»"P'""-"'j'»»-J"tJ«nhopurchmrtn,eKi..Gr      Th.t 

wou  d  h«vo  K.vpn  ef^t  to  her  title  ..nd  ensured  i.n  priority  (20H»^      L.  if' ! 

rcvuil  (1(1  S;      In  .u,,,,,,^  „,  „„„„    r^,^i„^jj„„  ,,^^  ^j^, 
not  be  ...voked  aK„ln«t   .ny  .ubnoauont  pureha.r  who  h.,d  re^.tor'd  hin  tu'e 

(-01)8).   .rov.dod  tho  two  purchuners  h„d  „  eonuno, ,r,.r  (20riO).  ThcrriH 

.•  .e  e  wh.ch  dec  arcH.  i.K.o  n.«„y  nord.,  ,|,..t  .ho  hypothec  ucuiredldrtj^ 
.rod  .«bso<,„„„.Iy  .0  tho  H„Io  Hhall  take  prooodonco  of  ,ho  «  .fe«il"od  eo 
.,    voyaneo ;  but  .„  Art.  2130  wo  find  that  "  if  «  d„ed  of  puroh,..^     d  fS' 
c.oat.n,  a     ypo.hoc.  b...h  affoe.ing  tho' .an.o  in.n.ovoabl  .  bo  c ..  red  ,t    t 
^.vn.0  .„„o,.hc  „.„ro  anfei.nt  deed  takes  prooedonco."    TI.Ih  .  c.nn  to  ilpt  1  i, 

o;rroT"i"  w' :.""-'""  «-^-«'-od  wou.  take;!!: 

0  orw.Ho  tho  rule  Would  bo  of  no  use.     I,..,ho  ab>enoc,  however,  of  u  »p6oia 

nLlt'/'"-  ,:'   ■'"'  •^"'^'^  *'";"-«  ^''•-'  "'-"J  o-end  ii.  diS  „ 
o  ""terpret  Ieg,.lnt.voc««o.„.cMU»^6a«.oin.roduce«.o.ully  new  rule  of  Jaw 

1  am  .nel.„od    however,  .o  think  .hat  in  a  eane   whoro  thoro  in   a  "1  of  «„ 
-.naloRouH  ohaVaetcr,  oontainiftj,  precisely  the/  prinoiplo   invoked,  n^^d      f.,  ,.„ 

,d,«poM..oa  .oe,n„.«  tp  jn.plj,    ....u  it  waa  the  intonlion  of  tl.  Le«i2tu7e  tT 

cud,  .„  .a«„„ot  «peoh.lly  provided  for,  |t  ■!«  competent  to  the' Coir  X 

ju.crpret  the  law  so  aH  to  inclutb  it.  '       ,     .  .  v^"u"»  w 

(W  m'"  ''"'"  T  '^"^'^t  "'°  °"''"-     '^'"'  P""'' "»  *'"'^''  5t  turned  in  the 
Uurt  below  wavthat  aBthi«  wi.s  .  judicial  hypothec  it  eould  only  attaeh  to^ 
propcfty  ,,os«eased  at  the  time  whou  the  judg,n«„f^as  rendered.     This  wa«  no^ " " 

!£' ^  ,''""  't^^'"'"'  '"'  "^"'  '^  ""P-"'  *'-»  »•»«  distlncSon  only 
tiderXSr';  ^^"^-^«^S«P»«^'be,.1860  (2030).  We  therefore  hav/oTe 
artiele  (2034)  expr^Jsmng  tho  law  as  to  the  hypothee  of  judgments  generally  ■  then 
we  have  a  provision  as  to  their  effeet  before  the  31st  D.^en,ber,^841  (2035) 
a  daga.n  another  as  to  their  effoet  •betwcon  this  date  and  the' 1st  Se  e2 
860  but  none  as  to  those  «ip.o.  How  do  theyattaeh?  This  is  p,x,vided  for  by 
tho  arttcle  already  eUed  (2121).,    But  hero  another  difficHUy  arises  ;  they  pnlj 
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\ 


^fi^yr^' 


4.  '"'  ■     "  I  mil  >^i      in 


•ttMh  OB  a  notice  "  .pcoiO,i„«  MV #»«„,«•«/,/,,  ^/MTilLir.-     \^i||,.l«-^ 

.h«  r«K,-,r«.  .„  look  p,,„„  7  If  W.  «m  wo  ...  „„e,.d  .,...  Intcrprl  io  ";  h,v! 

,«r,lon  u««.  the  word  .^00.1."  which  wouUl  L,„   J     1  r.  Ju  ll^  tl 

•  .  .n  b.tr««<„.»  In  wrulj.«  o.,„.prnhe„cli^,  .„  .«rec...o„t«r  coMraC.     if  i,  "l^ 
,      wh«    more  c.rc«m«onbcd  th«„  .„  »«,...   |„  p„„„,,      „^^         d.ffiouiru 
..o.ded  by  .h«  French  vor-io..  of  tho  0.1..  which  u«»  th.  «cn,  o  ^^^  L 
.n.  curiously  «nouKh„  the  K..Kli,h  vur-ioh  tho  word  UHc  lA  J  „  I„l  X' 
.n.IoRou«,  o-«   Immediately  prccodlnR  tho  ono  qu«,«I  i„  the  nam,  artior    , 
.m  .  on,foro  dlnpo^d  to  think  „„w  th.t  tho  .lu'ration  «    .ho  iTw    „  ^    Code 
which  wa.  nut  n.cntl«nod  »t  the  bar.  ,„d  probably  not  brouuht  befi^A  .h.  I  .' 

H.ln^h.VourtUow,l.|„.^^^^ 

The  Judgment  ln'aa  foljowi:—  ,  », 

"  ^7''^^""«  ""'t  tl'«  Ju.lR«.«.rihlohlh«  «ppeil„„t  obtained  on  tho   1311." 
day  of  December,  187r,  «K.,inat  Je«„  BuptMto  l>ayot  w,wd..l,  rZ  T    •        . 
17th  of  liecember,  18T7.  with  .  .o.ioo  Ln.^^uZoX^^^^^^^  7'^\ 
M  r«;riuircd  by.  An.  20'M ;  ^  •     proportjr  4h^eby  nffeoted 

-     ••  And  ooBnidcring  that  tho  dood  of  ule  «oii«  teiHo  «-;..» I.-  .1^  .    , 
•nterlor  in  date  to  thi  iuid  iudirmcnt    -»♦«„!        '/;°''"""»«'.  "'7,  although 

•ion«li„„id.r.tl.,  ""'""''""'''""  -"""W^tf  M«.x»-pU„„.  .,... 

"  And  considerinjr  that  tiiirn  ;...««; I    »i     s    ■  «-"  «•  purcuuH© , 

.».  dot  ™X^:  .r;;si:!^::"'  '"s "";  '•'  °^''°'°'"''  '«''- 

-^  Vol.  35.^Fiii. 
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ftom  Ihe  Sih  .d«j  cf  0«„bcr,  1 877,  ,ni  oo...  in.omd  i„  ,h.  „id  Ci«„i,  C„, 

i.e.  ^rf/aw^ier,  for  appellant.     '  ^  ,         .1    . 

ifti//,  White  «fc  /\i»nc/on,  for  respondent.       '  :  '  t      * 

■  ■•         .(J-K.)..       .;-.^      ■    ,  ■/  .     v.-  ■        ■;•-     -; 

,■         ■    — ~~ t-  ^  <  ■      y^.   ' 

COUET  OP  QUEEN'S  BENCH,  1^8.    ,      " 

MONTRBAI,,  19x8  DECEMBER,  1878 

C™»  S.a  A.  A.   IX..,„».  o.r,  itt„K,  J.,  IU,«.,  X,  T»s,..,  J., 

I  Cross,' J,  ' 

'•■■■■■         I  ■  "^■-  V  ■'.       -■' 

'    '■  "  /.  ■    ifo.  229/   ■ 

»    \  i       ADAM,  ■  ■  ■  ■■ 

'  .       -  I    FLANDERS,  "^ 

'      ,,  _.  ~  L      ,  '  RlSPOBDMT. 

UBLD:-Th«t  .nappertHM  to  the  Court  of  Queen'B  Bench  o«n«4.*.„^f       ^ 
.  ,     ««uItCoart,wh;5nthe8UmorT2rrrt^^hL^i^    H^'"'*''^*'^""'*™"*""^^ 

-thouKh  the  ewaenee  h..  not^Tu^:.  r;'r/ ST-^^^^^^^^^^^ 
Sir  A.  A.  Dqrion,  C.J.— This  is  a  motion  to  reiect  the  „««„  i  #•  •  j 

mcnt  rendered  by  the  Circuit  fconrt  SZ  7T         ^^^  ^™'"  "  J"*^S- 

taken  in  writin/thcre  Z  U        '      ,      T""**  "'"*'  '^  the  evidence  was  not 

Philip  vTS^^SL  a  R  X'  ?^"""  *•'  the  Corporation  of  St; 
fPk-  1  !  ^"™'*'^'  ^**  ^-  H  «•  497,  was  citpd  in  support  of  the  motion  ^ 
This  lastcasewas  decided  |  1863.  that  is,  before  thJ^de^  C^UP^uWl 

Th^^n  to  dismiss  th^.ppeal is  therefore  rejeotedi    '*         -^ 
..//.  0..ife(an^«r,  for  appieliant.  .i 

Ball,  White  <fe  Panngton]  for  respondent 


Appillaht  ; 


■'tBt  ■: 


'# 
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MONTREAL,  24th  DECEMBBB,  1880 

Coram  Sra^.  A.  Doh,o..  c/ J.,  Mom,  J.,  Choss.  J.,  Babv,  A.  j. 

■    '  A     No.  66.  ^ 

I>AVID  DARLING  IT  4L., 
'  ^  (^^^'^danti  in  tht  Court  Mow), 


Attn 


ArpuLASTs ; 


JOSfil'H  BARSALOU  IT  At., 


(J'laintiftin  th*  Court  below), 


71..pl.taUft.  B.rt..otf4  CO.,  Who  Ud  bee.  ,n  bj"^*^  „4ft.,„ 

Mveo  Teani.  vran>  nn.i.i.-.j .  ■"••••moil 


RUPONDINTB. 


■■  bnt  not  |rb«n  ordinarj 


«Ten  yew.,  were  nPgta.em^  owDe^TofT  t»d.  n.TJ'!!i"!T"'  *'P  '"  "'"'•">•  «' 

B.r."  with  the  .dd,e«  Of  thi^JJ  ^  L^m^I'!;;"'   -"'*'  "  *"•  "»«'••  "  ^"^^'r 

Of  thixty  ,e«..    a7  the  C«t  orreKr:  Ir^'tH  ""  ""*  «'**>"•«"««•. 
'     toap  wnewUt  limilw  Jn  »!»«.„,-  »»  »       .'     f^*''  *"•'  "MwnfMtnted  for  hfin  '• 

,.nte'nUonof.m,t\C.h"ST:,?.trCe^^^^^^ 

iMly  ptaeed,  with  the  wort..  "  a.  Boiln^fs  W  nL«!^?       «!  *  ""'"""'Mwtt  ilml- 
dry,"  on  the  Dice  of  the  cake  Md  toe«.«U««-  fj""'"*?"*  8««wt,  Very  BeM  Unn 
«-LB  :-Th.t  U.e,«  w«  „b.  «-«.«eo?le:;S«rorTu  J.Jtt^'lS^^^^^^^  ...^ 

to  dewire  per.o»Wf  ordinary  Intelligence  .TobwJlT^'n^H 
._  »«»«>e'«tralnedlh,mcoUlnuln«theLn«f;:cto«^;r;^;."**^^ 

Appeal  from  a  judgment  of  the  Superior  Court,  MoDtrealRAlNviLLi«   T 
O'wntoimng  the  action  of  the  respondents  «reaj, -Kainviliic,  J., 

Thejudgment  of  the  Superior  Court  wasin  these  terma  — 
"Jjacour,  etc. 

^^^•^  Consid^rant  que  leH  demandeu™  bnt  pro«v6  !^  allegations  de  leu^  dA^laro- 
••  Wbonl.  b.  4!fffl,d..n  J,  fear  d<r..«,  «  le.  om,d„„„.  4  „™'  „  j^ 
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*« 


•ion  whatever :  the  dcvjee  nr.,1  ,-«.«  •  .•  .    .  """'  contained  do  imita- 

mnufaeture  of  Brady  ^Darirg  T         '""''^  "^  other  ^oaps  of  the 

&  Darling  to  pay  mO,  ar««ch  "b  t  L  not  '"'"'  ""'^  '""'^'^""'''^  ^y 

injunction.  '  '  ^"V^'^^^^t  pronounceon  the  concluHons  for 

trade-mark,  and  that  purchaLrh„d  K.'"* '"'''''"'"    "*'  »"•««!««&  Co.'. 
-arkBoathe  two  articles.-  '"  '''^««»ed  by  the- resen^blanee  of  th. 

Darling  &  Brady  appealed  fron,  this  judgment 
■  „  an  article  of  laundry  soan  lar..!  v  n  !     r  "'^  V"«h  they  use  to  distinguish 

side.  "^••^""»'°»*C«->  Montreal,  on  the  obverse 

— ^WWi  I I  ' 


■JifS" 


■,  V 


'-'^»Ari*j^'' 
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-^ '88 

manufaotaring  establishmenf,  persuaded  h.m  *u  .  .^     . — 

bo  .ore  appropriate,  and  amonSfsket^re^^^V^,,''*^  ^^^  •™"»»  would 
recommended.  It  was  agreed  to  be  adot!,  t-  ""*  '^*  ""'''«"•'  »Wchhe 
device  then  known  to  be  in  ul  Th!  ^^  "  *""'"«  '^'^"«"*  *"'<"»  ""J  other 
Bonin,  115  St^  Dominique  St    Verv  rLT"^.'""  ""'*'•*"  «Iso  agreed  to,  A. 

«arro„ndingthedevice,\ith;o  inLtlnTt^'*"^  t^^ 

None  of  the  sketches  drawn  brSriT'^v'' "PP""^ 
factured  the  die  to  make  th^il„^So„  ft    -^  '"  *^  ^""*'  ''''^  ™»°«- 
tomakea  unicorn's  head,   to  pCHn;  t"'   "''"'"''*''"'' •'"P'^  *«« 
Bonin's  address  with  the  words  VerrB^Wnf-^^'*"^^  ""^    dispose  of 
^hich  he  did.    The  inscription  h  ^  „o  kiJi  "r  '^  '\?  ""'*"'"  """'»«''  «^  «"«-. 
^  Co.'s  soap,  there  being  Lt  the  on"  wo?.  I     T"''T  *<>  t^-t  on  Barsalou' 
>ther»  being  different,  and  the 'fn;  fell    ""'"  """^'T^^  '»>« 

ia  the  two  being  the  horse's  head  i„  thfoj-d  ^^  ""^  "^  ro«-.bl.ncc 

they  .r.,simih.rly  placed,  alike  irsizer/'/K'""""  ^'^^'^'  "ttcr,^ 
head,  with  the  exception  of  theVr  f"!'"  ;'»«  S«°«™1  "Ppearance  of  the 
differbesidesinthist'hatthehe!d^ATe;l'^'*•"^^^^  they 

with  a  welWefincd  mane,  whi  e  he  „lor„T  "  ""'"''"  "^  ^^^'^  inden  J.. 
Jioes  on  the  surface  of  the  cake  of  Jp"  ""  ""'"*''  ""'*  "  '"^^  «>y  slight 

"the!i:^:S:t^^,:::::,;::J -^ce^  on  the^espectlveso^ps. 
Apart  from  tl.e  minor  distinctions  onf"    ,     ^  '^  ^  "^'^^  "'">  *«'«"ble  .aSe 
butnow  esteemedfabuCaZra      •'^^^^r"^*'  *''«''«"'»«^''""^^^^^^^ 
and  familiar  animal,  a  hoTe     S     T"^ '  *'"'  ''^''  ""*^  ^^  "  well-k^own 
reputed  to  have  had,  tX  ^o  VlJ^wnoIf '^'^^^^^^ 
remarkable  feature  of  a  horn  in  fhe  foreTead  whir       '  ^'  '*'^  ''"*''''*  -""^ 
question  figured  on  Benin's  soap  and^Sob  -^T^^^  '"*''«*«'«  i» 

:  tion.  Add  to  these  distinctions  LdHTrfr.  Jr."'"*''"^  *  "'""^^^  ^^^i^o- 
especially  the  distinct  adrrof  „1  IT  /"  ^"  r""*'*"*  *»"  *•"«  *^o  «>aps, 
aia.ilari.yisaboutasstriktrjarvtwr?,""?'^^^^  ^™' -«'  the  dS 
different  manufacturers.        "         ^   ""  "'"''''  *?^  '^  ""^^  "'•"d  Proceeding  from 

It  is  made  abundantlv  evidpnf  fi.»»       •    •     . 
I>a^i»gr^dthe«W^^^^^^^^^^  by  Brady* 

%  proof  does  norlstabl  h  th  ;  «    '  '   '""  '"        ""•"''• 

.  Barling  was  ever  actu   ly  ,  1  ''l^^R  ^T  '"'r""'""'"^^'^  '^^  ^^dy  & 

^0  we  find  any  proof  of  «y  .c?„rdamfiT l"  *  ^'"  """^f-t^e.    Nor 

Baraalou  4po.  from  the  acta  or  1^77  r'S**'?''''"'''^  been  sustained  by 

manufacture  in  question  ortsl^^^^^^  ^"""S  -P-^-S  the 

M  was  ttn?ed  that  the  silTri  "    rT      • '"  "^  '"'^  ^'•*>'«'- 
Bonin's.o.p'Sable  .1  i^^rB^^^Tp^     '"^'^  ^"^'"•-^  -<«• 
•ome  controversy  in  the  evidZtZ^l^^    n^^' "".  ^^  ***"  P^'"'  »»»o'«^i|.     ■ 
of  opinion.     ,  .J  -"^  ''''•**'  '*^'  •".  ri"pJj  reduces  itself  to  matteT  ^ 

^Mr.  Taoh<,i)epnty  Minister  of  Aericultun,  .hni.      ,. 

Bepartment  for  the  Government  .t  OtW   •     '      •    f  "''"'«•  *^  »•••  P«tenk 

---^^e^.i.tr^iio:':^ 
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uJif    '      '^  "^  ^      ""••  ^^  ''*'««">''"'''  •'»*«  P'-oeurerf  the  registration  of  the 
hcjd  of  a  unicorn  as  part  of  a  trade  uiark.  but  tl.cn.attcr  n.i.ht  then  sH  lb! 
subject  to  the  juriedicion  of  .he  Cour^  and  ho  considers  in   his  c^  "ha     h^ 
cIo«e  resembhrncc  of  the  nnicorn'«  head  to  the  hor«o'H  head  to-i  !^h    * 
r.lre«on.bl«nce  of  the  placing  of  the  inscription  on  2.  W  Ikctf" 
.m.tap„fBar«alou&a.V  Thi«  evidenoe>wcver  ^^     e atl^^^^^^^^ 
IS  still  niertf  opinion,  and  it  is  to  be  borne  in  mind  thit  Mr  Tn„l!<  T    V'^'*' 
«>n,ewh„t  different  f.n.  those  of  a  Court  of  TusU;^'  1  l^d  IZXT^ 
U,  prevent  conti^versy  by  refusfng  to  register  subsequent  Jrls  havilrelThe 
faintest  8e^l.blance  to  thosealready  recistcred  whil«  th*  r»«^     k  .  !^     f 

.0  tbe  present  ca.e,  lind  that  even  if  perfecUy  illiterate         "'"'"T"  ^'^^^"'K 

Map  IS  usually  niade  m  M.apes  tkat  re«nible  each  other,  especially  square  cakT 

l^e  s.«„.ust,  of  courso,  beat  th^pfeasn™  of  the  manuflctu^r  and?he"dbar; 

color  of  such  soap  ,. here  dye  is  not  use*,  is  commonly  n2  aJklt  aU  such 
soap,  ahhough  .t  does  appear  that  Bonin'a  soap  was  smaller  in  he  Wo  Lll 
of  a  slightly  different  colpr  t?  that  of  Barsalou  &  Co  ' 

Suppose  a  trade  mark  to  be  put  upon  ordinary  building  bricks  of  «n  ;n^!„! ^     i 
manufacrurer    it  is  obvious  that,  without  referlee  to  fheTi^k.lhZ^^^^^^^^^ 

ittle  chance  of  an  ordinary  pb,server  or  purchaser  distinguishing  ffcw 
facture  .ere  any  par.icuV  pile  of  bricks.  To  resort  to  the  traZ^Swouw" 
rjiresomeintelhgenee.  and  the  e,cn,i,e  off  «ch  intelligence  would  tex^S 
before  it  could  be  said  tlM  a  purchaser  was  deceived  l^-'afo  expected 

I  think  that  Barsalou  &  Co.  have  not  suc^ed^ili  makinfl-  m.*  *i,:  '  •  . 
«  to  the  liability  of  ^Bonin'.  soap  being  taS^f  iT^^^d  s  t«E 
seems  the  more  «itisfactory  inasmuch  as.  notwithstanding- BoniJ  Z  cl? 
Unued  to  be  sold  for  «6me  time,  it  is  not  shown  tlmt.  in  a  single  i„Z  J  ." 
purchaser  was  actually  deOeived  so  as  tcrpu«,h«e  it  for  Barsal  u1  CoT"' 

the     n^lf '  /"         '""^"^^  f^*^V''«  -^""^  '"  •»-«  «^  thecasL  ci  JS 
Ac  j,«IIa„te.  one  man  «  nii  to  fe -^wed  to  sell  his  good.  «i  Ji^  ^ 

another,  yet  there  must  be  suci  a  resembIan^-«»^  deceive  fput^raser  \^i  *! 

oWlinary  caution.  ,nd  when  tlLre  i.  ri^^nable'^^.^  JbrgHIS    J 


''^'  f 


V 


r,    ,.vT-  , 


I"^?^. 
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.    ________  .^.     35: 

hut  failed  to  accomplish  Its  purnoso  •  tha  ,«.„»  1 1  !  ' 

«..7  purchasers,  proceeding  ZTi^nTy  2 "!     "  ?;'?  *"  r""  "'"'  ''''^'■ 
<»«8e  of  Denis  &  Mounier  v«.  Vigntr  DoX  ?  r"  ^  ^  ^.  !" '"'  "''"'•'•^-  ^'"^ 
.     frop  Browne  on  Trade  Warkn.  p  m  Itl  I  ^"••;''" '^,  ^  "P'""""'^ 
In  that  case  the    mark    of   th„  J,  '  !^J  ^^"^' .    """'^  P«'"'«»»Jaf'y  applicable. 

Kr.pr^ne,'in  which  1  h.«liLI  '^"""'^'^  ''^  »    "'»P'«  '««'  <»f  • 

.         leaf  of  a  grape  vine  which  if  nT  .      '^«'^'»'Ja''t»    «>n8i8tcd  nlao  of  . 

„        a  strong  LI    c^  to    t '  1    herew"'  T." '^  ''^  P'"'"*'«'^'  «  '-'  «>-^ 
^        ««»n>esiLribedonirandl  plliSh     '••^''^'""'^"  '"^  '^«»"'''  *•"> «!'»««»» 

•ndin  the  languagr^f  Lo^  c  r- r^^^^^^  in  his  action; 

any  in,it,tio„Lo';b,;  wM^^^^^^ 

Warks  and  appearlnce  fro^  th^  of   h  .   '"'^"''?  '"  distinguish  it, 

.   not  bound  toTntE  wL     .•  '»""»««"""  imitated,  it  Is  eertainlj 

discriminate,    a  cL'Xt:^^  "'"y  -ble  a  pur.ha«,r  t'o 

^      S«urs  de  X-Asilfde  la  Pr'r^^^^^^  7Z  "  f  «"«  ''^  ?«":^  -•  I^- 

■making  a  drstinction  in  iZll     W^^^^^  ™   ""«"»  ^-" 

^      sustain  Bar8alo,i    &  Co 's    view,   ^J''^^^''^^  ^  iDterfere  in  this  <ase  to 
on  the  freedom  d'tSdiiekrjT^  TT  *'  """"'""ted    restraint    • 

^^sed,andBarsrAtrsrd:L;::;^*^"''^^ 

thl^  ;::;  W  J:tlt^r;7^  -.i-ntio.  to  imitate,  or  th.t 

.light  feature^ofresetbirbcS^^^^^^^^^  ^He 

.  the  trade  mark  of  Banwlmi  A  n^  ;       »  ?  ^  Brady  &  Darhng  and  *> 

-dina^  p«^h:L^^*^,s:^ 

™ight  have  fairjy  presented  it«lf  to  "1^^!%  «   T  T."^  """^  '^""''^ 
«Bkedaninj„nctio^orestrairCyt^^^^^  'l".''"'*  ^'^ 

-head,  as  being  too  close  a  resemblance  to  thiTpK      V     ""^  ""^  *''«  ""'««"''• 
-atter.theilurtl^dseenttT^^^^^^^^^^^^ 
>«ny  award  of  damage,  and  >rhaps  wTthou't  L  /    K  ?  u""'"*  ''""  •^"  without     " 
it-lf  here,  th.  Su'perior  SLt^f  J  t^  b»tth.s  ease  do<^  not  present 
injj.n..„  a„,^^^^^^^^^^^  on  the  question  of 

■    :^dd,eed.     lZ7i7yZt^^:LH'''     ^V'V''^''''^'''''  ^''^-d-* 

;  "ot  p^ved  thutBarTL  rcnist^neS        "/"''«*'  '"'"''«*''  *>""  '^  " 

%he  partial  imitation  of  this  4p    £  ht-tf^'^ -""'f/^  ~"'^''"'""»  «^ 

view  we  mighttake  as  to  the rLliaf  he^^^^^^^^^^^  ^''^'T'  ^"  ""^ 

actual  damagcH.  ,T     ^!^r®  ™"""^^^^^^  '^ 

'The  question  of  nominal  dimasei  life.,*  „„.  .  ,       .  ''■ 

-animously  of  opinion  ti:^  t^g^tSt  ^11^??'^''""  "''  '^^  ' 
to  nominal  damd^«,.   Th«two4i|t«MtL;^^^!:^  ^ 

««-«who  do  notmake. minute  ^^r^'tm^^.J'^^^  , 

•  hoi«,«„d  a  unicorn  may  not  l^v^ryLtJnTr     ^f'"^'®'"""*  between      '    , 
hilo  t1»e  ctho.  i..  ,.!!>,.■?■!!£?:    ^'^".  '>°«i»«»  animal  aotn. 
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.•listing,  while  Ac- other 


f^ 


aU^ 


'"  ■*'"^^?'»™''*'M>1^  "d  i«  represented  with  .hor; 
80»p  are  not  alike.  The  one  i$ 


«««ing  from  th|^  head.  "  But  the  two  heads  on  the 
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r 


> 


■v 


«>ap  .8  aTmewbat  different,  and  the  ^kc  also  varie«  Any  one'  wUh  .  '''" 
telbgenco  could  perceive  .ho-differenc^  After  eivL  Z  .1.  ordinary  i„. 
attention  m  cannot  come  toanvoiMr  In  !.  ^  .  '  ^^"^*"^''  considerable 

-nt  will.thCrrb"?eS  "  """T"""'^-^'*'"^^?^--'^  Tbeju^ 

The  judgment  is  as  followB.—  •*.,.' 

lh.8  Court  doth  reverse  tbe  said  judgment  of  the  30th  of  April  1879  * 

below  as  on  the  present  uppeal."  *''®  P*"""^ 

Cr«.'c*,Aa«Ayer«icA,Aa„yfe,for«ppcl|anial^  Judgment  reversed. 

(j.K.)       *  ^  ,    \        . 


Hi  ID 


.    r        ^      ^—J . ■" ■ i. 

COUR*.  OF  REVIEW,  1880. 
MOOTfeBAL,  318T  JANUARY,  1880.        - 
Coram  TobkInoe,  J.,  RAiNV.tLF,  J.,  Jm^e,  J., 

f  "  No.  978.  '  •  " 

I'erklns  es  qual.  vs.  Martin. 


,n 


depositing  the  .Bonnt  wifh  ?heCI«^^^^^^^ 

wiU/to  tl.e.bfe„oeofprool^?coIl7.ron^.^T  "^^ 

'•-b.lf  exercise  Jt^e  of  a  ^j^^^^^^^^^^  '''  ?-^  P«^' 

The  allegation  of  the  deoIa,^rr?  !f !        *    ^'?""**  '''*'*<'"^  « ^•<««"^T 


'^  .  j^  i  ^^^'*i    '~**^''r*;  '*^'"  '^flfg'^^'f^^f^. 


' — ~~"~~~— — — — ..^.^  ■  ■  37 

to  Bowman  of  a  outn  of  i3'>  „tt,i  .i   ^  „'       '       ^^'' ■ — ■ ■ — -r— . 

of  a  ,....b™ker;  t,Sr  IS  tr.^^^-J '^-^  Pxe.i.d  t..o  trade 

exchange,  otherwise  than  .„  the  ord in.  C  .  ^     *""""•  ""  P"""'  P'«dgo  .nd 

,     oourB,  of  eo».n.crei,d  dealinjv,  Initwcet  n  ^  ,"""'"  "''  '>""'"»«'«n<l  the  us«"  I 

'     By  hia  first  pica  the  d.rfn  iT      '""'"'""'ts  or  tvaSm.  ' 

•By  his  second  plea,  the  dofend«rrflVi„     i         • 
«t  the  instance  of  one  Galway  L  Ke  fn^      "  ^^  ""'**•'  '^'  ""'*  I*»oIty'- 

favo.  of  the  plaintiff.  .n,the29'h\fofJai:::^^^t^^  '-  -«»^en; 

of  «-  ^nalty  and>ts  to  the  cS  oMhT  of'  !T'  :"'  ''^^*^™-'  »^.'»» 
rendered,  in  pursuance  of  the  St«?u  «  37,h  V;  '  ^  f''"^'"''  J-^S-ent  was 
Exemption,  consequently,  fro,,.  li.biJhyi ?,  J'^V  *'''•  ?'  «««•  ^J.  -nd  claimed 
this  suit)  for  tl.e  same  penalty.  ^    "  ^'  condemned  a  scoond  time  (as  in 

The  plaiiitiff  demurred  »n  »i.„ 

«na|  he.ri„g  „„  «,,  „iert^        '  "  "^"'^  t/  order  of  the  Court  unlir  tl,«   i 

At  the  final  hearinir  tfaA^r^....  j-     .      .        '     '  • 

P^rUcularly  because  tte  pl^  "til'edt  ^  ""^  '"  '*"' ^^  P^^'  «»«' 
'U^gally  exercised  the  tradeof  a  nawnLrT        f    ®  *''*'  *•"«  defendant  hath 

'«o«,"  which,  according  to  the  i.Z       1     '"«'5««' «wm«<  a/  Me  Llara 

f-oker  by  tke  defendant;   ihJ^CT^''  f'  ''''^  <>f  -P<^^' 
however,  to  understand  the  force  J2*T  *'  "TOrtoent,     It  ia  difficult 

^ited^thViet,eh^.2:S^r:^^«-!^  ' 

/|«n./.r/lea.f»on,  defines  t.hat^tj^btl;f  ''f?'^'^^^ 
hat  eery  pawnbroker  contravening^!  st^t ««;"»•  *'^  ''*'"'*"*•  '»«''•«• 
for  ev^  pledge  hf  takes  without  lene  r..  •  -  '"""  '  P«''»'*i  «f  »200  ' 
th.t  the  pledge  .w„a  taken  by  def  Zi  frol  80-""  ''  'V'""*''"^^  P«>'«» 
to  prove  aU  the  case,  iu  which  defendTnt  h^ft  ^^  ^'  ^"*  "«'  P««iWe 
over  his  door  nor  any  .dvertisemenf  in  L  *"'^^"  P'^^g""  J  he  had  no  sign 
on  the  ludness  of  a  UbrokTr  Tn  fo«tTTV"'*''^*'^  '^'^^  »»«  <"S 
of  a  cheese  maker,  and  he  .id  no!  It^':.!:^*^*'-"^  ha.  been  th:^ 
!rl"^'  Pfobably .because  he  was  awa^n^^rr..  .'f  P"/'^-  basinet,  a.. 
tTttnam,  Praacm  BwnarJ.  /Aag  a.>i/;;?^.  ;?,'..  !^ 
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nnincB  of  buvinir  and  aAllin.. »    i»  »  •      j ».,.  "i^rauons  under  tho  folio 

Airman,  Bernard  md  Benoit^  tho  plaintiff  has  the  def,n^«„t'.l        W'tnowo* 

tAa.  A.  u,asexercisin,  the  t,<lle  oA  paZlZe^~7uo^^^^^^ 

judgment  on  his  oum  confession  in  the  o«e  of  kL Lain!  hi      T''^  '^ 

of  the  declaration  .rved  on  hi.„  i„  that  cl^niCCtteTol^^T'' 

charged  with  the  offence  of  having  e,erci«Hl  the  trade  of  a  pain  Sf"  ^7 

^7.1?  V  TJ!»    J      -'""'*'■  •"  '"''  *«  ^''"  •«'«""'  P'"*.  tho  plaintiff  relie-  «« 

.....une  partie  pnvdeet  nul  jugen.ent  ou  dddBion pronon^ie dana  iocllo/e  p^ 
m4ra  centre   »'""  plaid^o  dan.  toute  ponrsuil,  intents,  plrTofficTer'L 

„  *f  "f  ^•••^:-»  "'*  ^'^  '^'O"'-^  «« "noyen'de  telle  poursuito  par  une  partt^nVi^r 
et  n  a.    d^  p^t.  d  ro^cVr  rf«  „.«a  rfu  dUtrici,  oa  auTagCat  Zf  I 

'  «o.n.  qae  Mdfendeur  n'aitaubi  le  tern.e  d'e«.pri«>nnement e,i^  Lla  W  I 
"  defaut  dei  pd  unient  de  tcll»  n4nnli»^  ••    tu-       t  .         ,         '^  ^  .'  ^ 

6f  the  Court  to  keep  thcsdid  deposit  $226  80  in  bin  i.»„^« /.//  «• 
|.e«.^.  ,Oana„,thi„gsh^,  .^2„j:.;t;:"^^^^^^^^ 

If  ^^.J:'^":;  V^'  f"^!'"  ^"^^  tr^^  »^  -•-  *o  ~«^  to^t^'tnte. 
•isr".  r         f  '     "P-  V'  ^'*'«>»>lo  and  eeotion  1.  which  require  .» 

•ffidam  from  the  prosecutor  d^laring  that  he  is  not  acini  m  IE  La 
<lefendant,  etc..  but  that  he  inst\tutcs  such  prosecution  in  Id  ^TZ    ^ 

21^f1^  5^  "®J""' P'^-^'ff 'Ofe"^  the  evidence  6f  lliran,  Sceley  rPaper 
fntl^  ?."*:"'  *"f ''  ^'''''^'''^\' precaution  with  which  the  d'^indt 
n  that  plea  takes  the  trouble  to  allege  tLr  this  action  of  Kemp  was  imZut^ 
'^9oodfmthandthath:u,asnotaetincrintoUu»ionu,itkir^J  ZT^^^^^^ 
■ectmiug  iiim  of  M  faith  or  collasionTgw-  s'ixme^Zc^ 


.A 
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./'■ 


rho  pl,^„ff  tlMircforc  rcspootfullj  .^kuk  tu,.  th.  ^  r   a    .  ^ 
under  cuh«  df  i.«  two  pIco.,  and.  „  JEff  K    >    ,      .         "*  ?*"""  """^^J  r.rU..o.<,«i. 

defcdunt  idfcnmed,  rn  accordnncc  with  ,^„^, ""«'''?  •*»  '4'«d  -nod  tho 
with  oo.t».    V,  .  ?"*  ''*''  "••'  concIoBiona  of  pl„inti#,  doclaration, 

prove  .h^  th.  ,iefe„d.nt  had  loaned  tL.rolTl':  "^^"'""■^  •'»«•"?♦«»  »« 
Frty  onfwo  w  three  other  occosioDBCfM.  /.  *"'P'**'«'  *'*'  °'«^««Wo  pro- 
;hodeclar.ri«„waMW:rrrr;L"dt^^^^^^^  Th.  i„.ta„ce  alleged' i„' 

did  not  opn^titute  the  exercise  of  the  t    de  olX  ^^^».^.  '"''^  '^''  """'»  «»  •«» 
Ccrt  hore  also  held  the  an„.e  .hi  .  in  Wille.r'^  n''""'     ^""^  "■«  «"P«''<" 

same  view.  '    ,      '        ^'' *«"•*.«'»  support*  the 

Although  under  tho  circumstances  it  ii.  nnn.- '  %^ 

„       the  defendant  nevertheless  claims  alt  che„err"^  '"'V^'  *»•«  '^^-^  pU 

.     .negations  whereof  were  all  fulT;  J  Id  bV  the  i"  '"  "' '  ""^  *'  «hc«„uder.  the 

^     submitted  in  the  case.  "^ '^     *   ■''^  *''«  •''«""»»'t«ry  4pd  oral  toaijjonj 

;         The  plaintiff  wholly   f„iW  »«  ^.^  .  ^' 

Kemp,  as  pleaded  b,  fhe  ^a  .n':::.';^"!"  '**'"^"  ^*''-^-»  -«• 
proved  that  he  w«s  moved  to  e6„fess  IuZLZ'  **!!  .  T*""^.  the  defendant 
Court  the  amount  of  the  peMltTin  *  '  "^^  ^'^^  "''^  "•«  Clerk  of  tho 
Mr.  Raeieot  (the  Attorl^S,  3  ofTT'i'  ''*  "P*"'""  «?'«««»  b^ 
defendant  w.s  reall,  HablJ  t^^t  ;V:i:/'"'"^*'  ^"  '''"  ~")'  »^'*  "^  ^^^ 

^id  r«.l,  issue,  and  J"dglnt  wTl  :  ^ ^^^^^^^^^        And.  «.  the  writ 

n.ust  bo  presumed,  under  the  circumstares  t \       1"'*  *'''"'^"'  *"*«  '^«^"i» 

,  wi^  no  writ  could  issue,  or.  i„  other  wrrr't^^."'.     *"  T"^  ''^'^'  "  «»»•"- 

receiving  .nd  taking  by  wfv  oF  ^tl  ^  .»"^''^"k«'  o"  28th  October.  1876.  by 

.  Bowman  .  g„,d  wftch'    %T^:  p  A\  /f  ."^  '""»  ""«  ^'"'»  '^' 

ciercised  such  trade,  that  tlw  1„"1-^    L?      ^^""^""*  **«»'««»  ^^at  he  had 

^  by  C.  c.  i966;.pd  titr^trsaidlrh  17^'  ^^'""-  ""  "^   - 
of  .pawnbroker.    He  also  pleaded  "J^r*''\''' '*'*'"°*««~i«  t^^  " 

Pea-lty,  iD  which  ho  haTbeTtn/       ;"*  "S"  ^^  ""^  ^«»P  «>'  the  same 
held  that  the  plaintiff  lid  fatd^nS*       '"  ''r''  •"  ^'''^'^  ^^^^^    ^ 
of  pawnb«,ker.    I.m  of  ^^onfZV^"r'"Ty  ^'^''''^''''^f''^^*'*i^ 
pawnbroker  by.  the  pledgein  q^X  !„  If  t?K  ^     .""'  '^•"''«' »»"«  t"de  of 
Act  41  Vic,  e.  3..  Lj  ^7^^:::;^!;:;^^^^^^  jy "ybec 
^.recitedioaupportby  the  defenii;;;:  ^1;:;;;^^^^ 
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rwklMMqnaL  that,  if  wo  adopJcd  the  nror«nMi<in  nf  .1.-  «i  •  /•      .     •  "  "  •         '    ■ 

/  ' 

.IiKfffnicnt  (.('  Hio  S.  ('.  conflrmod/ 


Srnest  Racicot,  for  pluintiff. 
y/t-M«n«  .t  /?<.//,M„<.,  (or  dofornlant. 
'    (h.b.) 


COU^T  OP  QUKKNS  BENCH,  ISSOr^ 
Mo/tREAL,  nth  NQVBMBER,  law.  ' 


// 


<7or«m8,B'A.A.  I>oR.o»,C.J.,  Monk,  J.,  R.mh.v,.!..  c/ohh.  J.,B 


ABT,  A.J. 


No.  25. 


WJLLIAjfrj.ailAW, 

(Plainlif  in  (U  Court  below,) 
■        /  Appillaht; 

KENkRTH  MACKENZIE  rr/^L,  ,  ' 

"         (^'/'ndan{i  ill  t/u  Court  Mow,) 


Vi#' 


RUPOMDINTI. 


Bbud 


dent.  tUeXii.cd"ilm  to  bl  .r«i.^-  I^^  ""^^  '?r*  T"""*  ""■"•"'•  '"'*  ♦"»  •^P»»- 
"SL^*"'^       ""^tT"!  "''•Wx'vf'Vf  P^°«»«««>  <»«  •>«•  »o,.ge.  The  writ  of  cplM 

Id  WM  conteetS  S  «oelT.„t  „  "T""*  ""  '""'^  ""  '^'""«  "' "  «"^'»  Co-^ . 
a  WM  conteetod  b,  tppellRot  on  the  groand  th.t  the  .ult  bad  been  inMituted  p»M.». 

«!ii'2"o.'2JrcrbS'^^^^ 

lmpri.i„mont  wm  p^perly  dl.m£         '""'"' "'  •""••«*  «*"  '"•'»«^'  •'"»'•"'»  «"- 
This  was  an  appeal  from  a  judgment  of  the  Superior  Court  (Johnsok  J^ 

costs.     (Se«23  L.  C.  Jurist,  p.  62.  for  report  of  the  judgment  of  the  Court  be- 
lowj.  .  ♦ 

Tlie  ictiuidfd  juagniuiit  ol"  the  Srtponor  Court  wfts  as  follows :— 


'A 


.-:rs^.W^*(^,S- 


ifjjf^'S 


,  V"ik^  '•^■»' 
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b.r.U:d  i  proc^dmis.,  pr«,l  o   roxrd  and  «,id™oe,  ind  dolt  ><..i.*.% 

•A./.  iVf/c/umi,  for  appollant—  '    ■°' 

of  .ho  appellant  th  Jound  ^^tTlZl.         T"?!"'  '"'"'"•"^  ""priaoomont 
163  of  tllo  Huid  Court    Mackoo IT  I  .''  f"     l"  '^"'  ''"'^  '"''  '»  «""  ^'O' 

•n  mukioff  the  affidavit  filed,  and  arrcstinJhnliT;     ^  «'«  t^ey  JuatiM     • 
.     -a  fraudulent  debtor.  whoVaAbo:;7al?j;     "' ''"""'"'  "  ^""^  '•'•^' 

.    «H»»yo.i..r|'so?r„^^^^^^^^^^  «.on,bcrof.fir„,or.   . 

on  business  or        StL W^^^^     ''  '"f  1  ^"'"^'  °'  ^'^  St.  L.wLo! 
hclng  aubject  to  bo  11  "7^^'/'  "'^'"^  '"»"«  ^"^•^  Canada.  %Uho6t 

>te„t  Cou'rt  b^  Id  nrfoluvTfw  J;"'""''' ''"'  *  "°"*^^  -'»  '»  •  con.! 
other  words  thoXSnt't  T   '  "  """  *''•'  '"'" '»  *^'»  ''»-t«'«'0.     I>»        ' 

bablecar.  .ndind^iM?:^^^^^^^^  ' 


^ 

f 


•it 


-  > 


/   « iUm  J  Sh.- .  ^  ♦  *!.  *^       T>'""tiflb.  of  their  reooune  against  the  uid  WiV 
^^     iua.  J.  8,,^w,  £hat>  „««„»  if  ,t,  sa^kfleponen^or  sfUng  hU  W  Jm 
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4. 


>» 


•     <o  not  prcloid  tb>l  he  wu  liii„.  ~  .       t,  '     "  ""  "•l»i>deiitt 

-    *  ft.  look  pi„.  prr.T'w^ir  r  r':*" "'  •""  "f  w-  •>■  ek" 
. .,.  i™.i„.-  orw.  a™ ...  w„g«^.r;;;cr  *  '"'"■^ ""' ""'  "■• 

'  Jll- pigo  22,  Uno  »,  App.  Et.,  Mockoniie  fa  „kod    irk.. 

".tood  Ihotkokltorl.  bod  .Sr"    ^""""'"Pi  "••  •"•"•»:  "  I  „„d.,. 

;;  w.,.  ,0,  .0.  ...J,  "b..  bn:«.,.*^rL^«l^t'' '  ""'• 

.^  ""••"•"•'«T.'«.......b..i».,.„i:.sjz!^n™ir°*°^ 

-^■■«^ 

i4««wr;  "Idid  not."     >  ^        ^  .:  -^       ^\ 

JH^n  who.  on  the  lltWu^  «S    nT  ^1^^^^^^     'JT ""•  ''  ''''  •""• 
>  Co.,  .re  pcrsoX  indeb^  '^*1  P-rt«en.l..p  under  the  n.n,e  of  W.  J.  Sh.w  ft 

%  July.  ^^::^ij^  ^  «x;?^u7  ^"•^  "•  ''•  ^^^^  '^-^  ^ 

.1.««ne«  in  d^p.rtnership  .t  Toiinto  CL  Jor.t  .IM  "*  \T'''''  "'  "^"^       ' 
indeed,  retpondent  MukLie  in  ik^^       •  ^         .  "  '"■^'  *"*'  *»°'^«  !«•*'•>•  J^ 

Toronto  at  the  ti„.e  t^ca^a.  wriTndl^?"^*f  ""  f  ""^  " 
living  there,  lu.  appear,  bv  L  Z^J^^^L'^'f.?'''  Pl..»Uffdao  h.d .  ftmUj 


<'"  I 


\ 
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4$ 


i>M««l»OTi.  "  DiJ  jou  not  boliew  U  f  " 

i<»«rrr.     •'  Not  for  .  foot,  I  did  not  "  > 

Question.  "  Did  jou  not  bcli.v.  that  ho  h.d  ?  " 
Annptr.    "Ym,  ur." 

.t  Toronto  on  tho  lOth  of  July  and  th.ui-  1       n  ""^'"^  ""  ''""'"«'" 

•n  this  cauw)  they  imvo  hi*  «„..  f        """""»"  w'lb  him  (the  one  mentioned 
.L  .   ^       ■y  P^*'''  "'*  ••'"«  four  mont  iM*  credit  All.  •vtnn       •  ■ 

«;her,ec..,,.nd.i.ho..t.n,.^oi«n„,.r.^::p^ 

>   i»ca.  .Odin  tho  o^irSTu^ZlJ^  J 

Montreri.  .  "'    *^"«"*''  """"'R"'  «f    ♦he  Merchants  Baok.^^ 

.      *'■■•  H»goc«tatcj»  that  lie  h(M  kno«n«nn«ii»».V  \ 

"urprised  when  he  found  Mr.  Shaw  »lr  .rl"      „f tilt'  il^ 

aware  that  the  12400  odd   for  -l,!«k  k  '  "  *'  •»  »oon  a»  ho  waa 


Mliaa 
•■<l 

MMkVMI* 


My. 


-,# 


H-' 


'SSS,  » 


p^ 


f) 
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/. 


/  ■■  ■ 


•»eu„.bont  upon  ^t^u^un^^Z ^Z^  h"!      ',"-  ""«'"'•  ""'"'^  '»  '- 
•^cond  with  mm  to  defraui  1,171^  ..         "  """  ""'  "*«"'  *«  «»»■ 

"^-.„«d  public),  urrcstC,!:^^:^^^^^^ 

.       "•nl'ing  80M.0  preparations  or  dni„  .  •  '"'^  ^"  "'"'''  """  ''«  »'«d  been 

,        «"el.  u  fraudulent Ur   but  ,    ""  7"^  "'"*  '"'^'''^'^  "'^«  P'oparations  foj 
\  .   •»^i"«.  and  there  rni^X^^^^^^  "  «"- -^  «^tbJ: 

-^PFlIant  haviog^made  such  ev^^  "I   ".      ""  ''''  P"'"'  '^  "PP«"""'- 

•or  respondent,  to  bHo^  Zl  In    "'    "  ^'''  ''  "''^  "H"*«'^  "^«<''««'/ 
handed  action  they  took    a^d  1     "•    '  T"^  ""^-^o-able  grounds  for  the  high- 

troubles  with  the  appellant  and  k  m  If^     r  .""^   '""'  '""'*   ""'^'^  *»"«•»««» 
nesses  some  persons  wiblorr.       .'^V' ""*  P"^'^'«  *«  P^^^^^ 

reputation)  than  an  vthinlhinit  <^""^^^^^ 

.-ppellant  i'n  thisca^r   ^         ^  ''"''"  ""^"P*^^  ^'^  »>«  P»*  -  ««ord  against      ' 

our  Courts  to  c.^  J  l^pT,;'  J  t  Jr^^T  '  ^'''^  ''*'  ""  "«'''  *«  '^'t  to 
Court,  as  admittedby  «!^nll  1      V"     """  P°°ding  before  an'Onterio 
^Ww.^ein^r^Crtr^S^';;^^^^^^ 

then.othercl„ntryon  bu^^slLL  '^'t    r'  «'«'7  Canadian  who  visito 
to  practically  stan-pTs  fraudlnT  '^^       7  *"  ?"  '''"''^  '"  ""^^  '»'«"««r.  a»d  « 

'- -  J-onlybaUto^:/rror^t;tIt"*"^^^  ^^*^-^''- 

That  such  is  the  law  he  oa.,n«f  J-   T     i^.  '  """  ^"^  «°«  ™  «'a««n8. 

the  judgment  apAlirCw^^"^^^^^ 

under  the  circumstances  and   nl^f         Vf  respectfully  submits  that, 

damages.  •"""»««»  ""d  proof  of  record,  he  is  entitled  to  substantial    . 

^outre,Q.a,  for  ijspondents  —  -  -  ' 


•nsonmenfe 


<.  I. 
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45 


By  their  pica,  the  respondents  nlle-ed  • 
.  That  thMppeilariUhnd  not  cau9ed%he  return  of  tW       '•    '     ,  8h.w 

had  W  contested  le  truthfulness  of  s  i  Tffi  : Lt  tTric l"^  ""f '  ""•'^--•■-... 
capiat, ■  ""'"'"'">  »"o  proceeding*  for  siiid 

Tim  the  appelUot  c,„„„,  „^      . 

"«o»  l,,,i„g  ,,!,„  p,.j;  £:,,    7 '°™ ''"5  "/"•  w«  taped,  rach  pabli- 

from  MM  <«p.„..  °^°^''"°»S«»  from  the  r«,,p„„deii<m,„I,i„g 

The  ,Ht  of  <»,,•«, a,  re^r„,U.^„„2„j^_ 

He  took  his  action  in  damas^js  twelve  davs  nft«r  fci  i  j       •  «  , 

,  «f  eocte^ing  .he  'rC^^^al^u-Z^l"':!^  ?'  "^'"'^ 
0.  C.  P.  Ifth.ell.Ial'^-'r' 1  '  '•«"■'  •»"»««««.  "  per  Art.  Sm 
•.."  been  ,„„b.d  .od  ZiZ  °°'  ■°*''""  "» '^"'  «>•"  «•«» 

fiillj  prateels  theoffioor  vho  iamiid  ii  «,.  ^      J  "''•  °°'''  **  ""ide, 

fttlness  of  the  affidavit. 


« 


/ 


-itow  lh>t  if  TO  wt  adde  for  the  oolrub 


'i 


-f^^BSHf 


A 


Shaw 
„       Md  - 
Kaokcniieetal. 
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■% 


vx 


Huard  V.  Dunn  (3  5.  L.  28)  S  p     ~^         ""        '~"  ~ — 

vo^^^n/^So^tSi^Pl  Vr'^'r"""  ^«"'  ^-  c,„pn.nno.nen.c. 

of  the  offic      „nd  r     '      J'''  Tr*  "'■  ?'•"»'''»''«  «--  therefor  onthe  Jart 

we^^'J::^,:::;''  'r  "^«'^«^  P-^^S  %  SivLg  ban;   t1.ere;pondent« 
writ.    MCX7'Z^'''  ^'^'"'  "^  -'"""^^^  *'■«  •""■«ff  "'--^cd  i?th  the 

could  lCZb?ranr""V^^'"^ 

bin.  alle  Urton^o  -1    K  ",'    o'  *"'""  "'"'"^w-'l^  which  would  have  g,en 

to  aeSthk  M     ^  *'"''•    ^'"''•'  •'"  '■"'""^  »»•«  «»«'""  of  a  bank  disw^^ 

'   /     '     ar  mailike  thI'alC    """  ^  ""'"'^.'^'y  )'«'«  consented  to  become  surety  for 

•'      s  ^  ^hM  he  Loud  Jd  t  heril;  K    .^         '  "'  "^  *""''  "'"'*«^''"S  *"»«  <'«/'»«*. 

t        "  invoke  in  S^Tof   n  ^  ?^  ^  P"^""'"*  ''*''«"*  '*««'^«-  The  respondent 

rendering  iud.rh,«„»  :„  «•  !p  !      iiegaie,  7J6).  The  Court  below,  a  thousjh 

twocasef'    SThtr^^^^^^  -  analog,  between  tL 

i\  ««d.'"oreover  tt^Ht«^i^  ^7         ''";^'  ^  theappell.nt  was  compulsory, 

arrangeieL  b^tweet  L,nr  ^'^    r  ''^"''  '"  *''*'^^'"«  «'"'»«  *•  t^* 

thereLe:sig:Sr:;i5:i:^  ^^«--  ^«""-  -l^-'^'^  -^«.  -ad. 

thJi«u?S:%!S^t^^  ?  "'"''  U.  absence  of  probable  causer 

wasatthittLt^'^S^^ 

that  but  a  few  davs  beZrt;  '     .    u      ''"'  ""^^"^'^  ^  **"J^  ^»'-  «»«•>'  •»<* 

struZd  fV!;!i    7  ^^  "'"*  ''^  ^'•^  ''«/«■*'«  «»  assignee  had  been  in 

8tr«^ed  to  collect  an  account  ftom  him  contracted  in  Montreri. 

lanfo^  ^"  ^'  ^''''';'  ^'  '^•'  (*•«•)  --This  is  aa-action  by  which  the  .DDel 
lant  claims  damages  from  the  respondents  for  malicious  arrestf  ^^ 

o5jr^^7fi  Pans  exh.b.t.on.  was  arrested  at  Montreal,  on  the  19th 

01  July,  1878,  on  a  e^put,  ad  resjxmdendum,  issued  at  the  inltanea  nFol 
respondents  and  on  the  aflj.hyjt  of  ITnnnath  M;Lou,io;  1  q^  t|       "^"  ''  *^" 


1 — 


t 


'm 


\ 


^      rfyr?,  ^'!V^;*l^*?^"   f 
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After  ttlirrcst,  the  .pp«ll.„t  pM4  ih„  dcH,  .mouMin-  la  7'  440  15   ..i 
.hortlj  .ftot,  ho  inXIIiiM  the  prwot  ■alien  "       '-■"»■">.  '"'' 

;;  oT  M ".  '•,='""r  -^  f»  «"''-»!^  •" -^^ 

minion  of  Oan«di.,  wtlh  Inlent  to  dcfnud  hb  cr.dib.„  I.  ■      ,  . 

-  pWnUB,  in  p.r.icul„.  ond  .h«  ™„h  d.;^,„t  ^Hl  ^v.  pSTft  '„nK 
"  KOOOFK  ngain,,  the  nid  Wijltom  J  Sh«..        ''"  °"P"'"  P™"™  "f 'liW' 

i  he  affidavit  required  to  obtain  a  writ  nf  i</>*..-^.     j  <  .     , 

"ponmt  has  reason  to  believe  and  verilu  hpli,,..  f  '  ** 

0/  Canarfo,  vixth  tnteiu  to.  defraud  his  creiitont  i»  »^.^t       \     ,  'province 
"particular,  etc  -^  """^ '="'^'f'>^  »9^»il  or  the  plaintiff  in 

The  cuses  *(f  Hurtubise  &  Bourret,  23  L.  C.  Jurist  130;  Henderson &DuE. 
5  Quebeciaw  Rep.  364  ;  Ambrois  &  Malleval. 2  l^\iteZmla^^: 

As  rei^rds  the  evidence,  the  record  shows  that  Howard  and  Reid  th«  TJL 
S  W.!!:£.  ^!':rJ^'^'g^"°^J^"  e»'°g  to  England,  an|^nd>^ 


Shaw 
■nd 
Vaokniileet 


•L 


*»»^oing-foFrtn^ 


«ke  a  trip  over  and  back. 


ealth  tHnn  anything  else—just  to 


'r* 


•  -^ 


v_ 


48 


Shaw 
and 


J^ 


•       1 


CQUirr , op  Qm^KN's  bench."  isso.     '      ".    , 

Kcid  8,,p  1,0  mentioned  to  Ikfackpneio  th,t !.«  i  „  i  u      7~i^      ^       "X  '- 
-•Wason  JsirwiiytoEurotK;  ,.„d  wa- n«  '    "'■* '"'''"^  ^eard  that  the  appSlant 

whoIcBale  crocciV  business  nf  T„r„--i     •  ,.""■"*"  "^"ymgon  a  large 

»«0M  to  MO,X  tafilr^L'",,    "*!?*  '°  •"  •«'"■■>"  !«"'  from 

.heir  del.,    ThcTcUonJ^litSTf'??^  "°°^'T. "  ?"*^''  "  "»"«'   :- 
.h»«.„c.pi„ta„ed    T"'^^'°''"'»P'««J'»S'/™Mm  pending 

in  th«  p™«cdi„^  rf  .he^i  '~'*'»«'"«'i  into  «.  .o,ni«,„.e 

-id  i,.pH.o™.„v.nd  f««„e?p;.c:i':T'''  "-"^  "■°'»i'^''  •» 

been  proved      TRi.«n  #m«.    *•         ^  '  '"»'"^*»'»S«n«ounting  to  fraud  has 

lent,  fh;tulJiThaTe'"^^^^^^  -*••  -"  ^^  ^-d- 

-they  were  i„  so  J  1:1^  Lte^:^^  ''''  respondent,  «le«      . 

the  Province  with  ^ntentTo  TeZd        '  '*''"""'"  '''^'  "P^^"""*  ^«>-«  ' 

4ni  POsltion^^^IJSS     H^tr^  r:"  information  «  to  the  sfnd^l 
bis  crosses  the  AtlantL  wWoh  wf  L^  l"^  have  ascertained  .the  object  of  • 
intended  dVtuill^:";^^^^^^ 
abput  these  ^«tt.n.    TM^of   r    ,i2  ■  ^ h'^''^^'^'  "q«iries  whatso,.cr 


Tt  h  nof  orplniHsd  .hj  K,i.,  ,ho  had  hh.t  h,ard7ihl 


4- 
■*■■ 


''X'. 
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4U 


Hhaw 
■nd 


•ppeJIant'g  movementu,  did  not  himsolP  mk-  tu  •    ^      ^~^' ' ^     ^ 

his  partner  to  make  itanddraw  u„Tu  12  i  f    "^f'^^^'^^i^^  bu^llowcd     ^. 

tioa  U  Lad  received.  ""J^f  «fi"t^»  ."fercnces  fr«,..  tl„f  lH,„„,y  |„fe,„,. „,,,..  .,j^.,., 

be^?';!:i:^r:j:;^^^^     -^«c..i„jt,;e,ound,or  ■" 

ti<Jh  upon  which  it  iaj^redicatLT  having  given  the  infbrma-  - 

tiOn  on  the  parC ofJhe respoode-^ts  to  pulhrm  f     K  ".'^'''•«'«««  i-ten-' 

conU.ted  their  claiu-^bcfoj^a  CcIS.^i'"  ""  ''-^  "6h.l,.o.*wro^,,, 

Wrntp::[  i:;:^;^  ---have  he.  eharaet^^  :; 

could  becoriMdeLruffirl  T^  "''  '^l  "''P""^^"''  'o  ««ch  damages  I 
nppreeiatU  of  S^r^J^  *h^r  u^stifiaW.  conduct  M;  , 

^  ofC;',^Jy^:;^^-;^^''^^>  t^-app.lU..n.e,|iU  V 
:■  Montreal,  wire  defendal     SToI  f  m?'*'!"'''  *  Co.,^e,eha1L.f 
cauBe'aMigned-beln.  th at  tUll'^ ]    ?      ^  «"«« .damages  *ore  olaim^  ilio  * 

Han,  J-^^S:^^ 

of  C|„ada  wifh  intel,t<rdeShi-^^^^^         the5«»vincea^d,I)on,inion  * 


\- 


'*,<»-   /• 


■"""•  "'  •'Uf  »r  recoursejbr  a  debt  of  49  <i.in  i  k  *i#  v    ^'^v            .*  y^pnve 

*Cp.,  at  the  time.  Kngp^^ft^cUvWe^^^^^^^^  ^^'"'^ 
profitable,  busine.8  in  cb^ffiS  wi  V.^ 

under  the  ffm  of  W  J  Sh"w  T  €o       .     '  ^^^  Hutchison,  iri  Vorootof 

intent  to  defraud,  b^t  If^a  trb  ji  E„  rn^^  ^^■''"S  P"''4''  '''»' 

;  ^^^^^^^s^^iToroutoJlJ^^  that 

.     there,  and  his  purpose  #as  to  r^tJn;         ^  *i  ^  and partnfer  regained 

were  weU  krioL^^I„r  Hi^^^"^^^^^^^ 

a^^Yating  circun.  S   I^^^^   S.  «h.sf  had'  been  effected  under  most 

•naounccd  io  cbe  ile.™M,r',    h.  ...T.  a  ^     "  H'>'«»  P'^dy 

lie.wni,.l,(.  of  ih.  .ndarit  of  m!^™-       •    ,.^-^''"' '»"'  °"''  dUpalwIs 


was  made  in  good  fiutli» 


.'. 


Y,V'   ^'.TJjR".       r]^ 


60 
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i:;^dttr' ""'  """^  •«— ^eiraeU;  the  proceeding,  were  not  pub^ 


.  * 


MitUiniicetal.  IiMiod  bj  th«m. 

Both  particB  nddaced  tvidn.ec,  undon  the  30.h  J)ceen.bep,  1878,  the  Sape- 
nor  Court  d.sm.a«ed  the  «c,tio„.  holding  thnt  Shaw  had  not  proved  that  M^ 

Fhaw  hiis  appealed;  ^'  ,^ 

The  proof  ,„„kc8'  it  abundantly  evident  that  Shaw  wn.  onlj  ie.,in/oB  • 
^porarjr  v.a.t .«  Eng  „„d  with  one  of  hi,  boy.,  for  healU..  pJ. .re  and  Z^. 

«clf,  were  doing  a  very  large  busines.  in  Toronto,  whieh  they  had  oafried  on 
r     -     for  «,n.e  ten  or  twefve  year,  previously,  ,nd  w«re  In  exeel  Jt  credit  Hin" 

the  firm,  and  hadgivcn  them  credit  to  .  considerable  amount  ,   '"^""   ' 

^  That  Shaw  had  considerable  real  estate  at  Toronto,  hi.  family'  lived  in  » 

mfiOO  '  '  ""*  ''  *""  "*'"^''   ''  ^  wor,h.fr«n.V.000  tJ 

ill""  ':!\!""'7»  '"  »^;"8  «'"?«^  «">  »»  ««•»  bj  hi.  partner!  in  hi.  ab- 
sence, and  hi.  wife  and  family  remained  at  Toronto  r.  "■»- 
-   That  the.^ebt  for  which  he  wa.  .rreated. .  purchase  of  tea,  made  i^^^^^ 
«f  February,  through  Jame.  Reid,  broker,  Montreal,  .  fiur  moL'  criii 

blTrrn'^'Mr  •"''?"•*'"  ••'«C-'»«'H«'-iltin,  Ontario,  tle^^on 

being  "Jcther  Macke„.ie,  Powi-  &  Co.'.  claim  had  not  been  premit'rely  „.de 

A  I  the  fact,  with   regard  to  Shaw'.  leaving  „u«t  have  been  knowV  to 

Mackenzie,  Powis  &  Co..  and,  had  any  doubt  existed  on  any  poin^  ZZt^ 

which  M  T-  "  ~"k  '"*  '""  ""'^  ««'  "»  -» »>^  •  veryl.} Cr^ 
which  Mr.  Powis  may  be  presumed  to  have  made,  having  been  in  Jorooto  S 

■  sL    Uh      K  r?!;  ""'  '"''"^  "*"••  *»  ^-»«"'  on'the  «.me  tZ  wUh 
Shaw,  although  he  did  not  make  his  presence  known  to  .vhaw.  '" 

i     ^''«  "*^<''*  «f  »^'«  fi"n  of  W.  J.  Shaw  &  Co.  was   TmJU.  dflM».,-J  K-  ii. 
Inrj^t  and  the  publication  of  tbefact  in  the  ....^7^ ^Ijl^- 
ward,  buy  for  pash,  which  greatly  diminished  theiTLinesa.  ^"V***" 

'        ««f  r  T  ""»•<»»  ^holoor  of  the  St.  Lawrence  Hall  after  he  hadeome^ 
-     out  from  dinner,  «ttled  hi.  bill,  and  wa.  on  the  point  of  leaving  t^  ^TZ 
.teaser  fpr  Quebec,  on  hi.  way  to  England.     M.cke„.ie  wa.  pr^nt.  .nd  t 
^^  on  a  cash^lement.  ,«haw  was,  at  hi.  requct.  taken  trT^Ci^ 

C^^  he  di^losed  h^barraasing  position  .nd  hi.  anxiety  not  l\a^t 
J!3.  ^'^fef^P'f'' Wa  check  on  the  Merchant.' Bank  for  ^^ 
op  hi.  voyagH.;   ,j'  ««     ,'  if^wvoBuwi 
I            In  answer  ^o^l^i,;^  proof;  the  dcfondant.  succeeded  in  getii 
^r.lL?,-?"Vfr^  '"'*  '"''*  tran^iction.  with  W.  J.  ShawT 
-^^^  "">"^f""^»''y  .'"d  Km  wue  not;  according  to  one  witneM  they^ 


>g  several 
Do.;aoMe 
were  add 


-V, 


I  were  not  pub< 


«r  (D  hia  «b- 


Ur  bo  apt  to  raiso  diffioultics  in  recaril  tm  ^~~        '^' """"" ' • 

Imd  rofuacd  to  have  trai,«iction.  with  til     7^""'  TI  '. """  "'  "^"*'^'''        «'»''      -^ 
Montreal  to  collect  a  no.e  fron,  then.;  wli  tC  '^  "J^  •^"  "*"'  from  MukiV.H.t  . 

-*  «,n.ediflieulty.  WiHiam  Macgrcgor  of  S  y"  t  ^  '"coeeded  i„  doing  with     - 
deDt»,.8oid  be  knew  of  Shaw  L}Zj\LT     \     '  """"''  '*''"''  °°  «>f  '«•!»»- 
it  wo,  supposed  woald  resuVln  ??oiTn;":h  t""  "'  'V''  ''"''  ^°'^'  *^^<"> 
did  not  know,  was  overdue  twelve  orTirt^Jn  T  \T  °^  '""'  *'"'  ■•»«»"»  ^e 

Sfoh  proof  would  not  «urpri«o  i„  „^  f;?    ^^"  *^^''™  '*  ""^  P^^- 
tra„«ae.ion.,  he  i.  not  likelj^  to  haveftl  !  iTi^'^'^T  "^^  ^"'^'^  '»•«• 
niay  have  had  dealing.,and  ft  rearhi  butlh^^  """'^^'  '''''•  »'«""  ^^ 

The  Mlient  facte  iH  go  to  .how  Lt  ,hl  ""« *""  '^"^  '^' 

ulent  design,  or  any  .^.It;;;'^^^^^^^  *  . 

infi^«n«  can  be  gath^d^eve/IrlVe^^^^^^^^^^  ^^ -'•  - 

themsclvea,  and  what  thejaav'  cannw  U  «    S.^  *^""''  ^  '''«  ^spondente 

The  ereditand  -tandiog o'f  thMrr^dVsb^^^^  '-  ^^"  ''»-. 

«8urance  that  thedel,t  W«JuId  be  paTd  whl ...         .      ""^  "^''J^  ""^"-W- 

■t  should  be  aeteled;  and  U  da^X^r  ti^^^^^^       '^^-^  <>«^«  -peeting  ^         ' 

theaecuritj.         '  ^  *^V^     °"^  ***"»*■  <'ep«"«re  would  diminiBh 

would  applj;  but  „o#that  JpZ^^t  f  ^t ""  ""^  ^'''"''  ^Ht  "'es 
on;y<e,i«ts  fqf  fraud,  u,  the  cL  "nd  "k  **^'  "  """'''  »  «6oIi8hll,  and 
Legislature,  „nle«  Shaw',  he  oTo-ofthl"  ""."'*'"'""'  P'*^"'^''  »>y  »«>« 

«Uhori«.  a  deb.o^  to  be  arretted  ^lo^^^^^^^^  ^-  wW»h  the  I.w 

b^Mified;  and  fn  order  M^erST  "^  tlr!^^^^       "«"'""*'>•'-  <«"'"o» 
we  Bh;uii:;^  C    tbVr  ,'8\8^^^  liability  for  damage., 

had  reasonable  OT>atable  canM  frtr  h-r    •  ^'  1      '  *''«'''«•»«"'.  Powia  &  0„ 

for  theiHebt  undHe  cLirult^^^^^^^^^^^^^ 
.The  a^t.  198  of  the  C.  C  P  wouin^.     "'""°^\ 

.hould  atato  in  the  affidavit  that'  hT^  «arttr'  *'''''^'  *^'^' ^^P^^ni 

for  r«.sonB  apecially  stated  in  the  affidavirtra"  LTH  ""t^^'W^believes. 

.  immediately  the  Province  of  Canada  w7th  Ltlft   f  I*'""'^"  "'^"'  *«  '«>"« 

general  oi  the  plaintiiP  in  particular     The  lenv        •   ^^^  hiscreditp™  in 

q«encc,  save  as  connected' with  th    f™SS  77  '''  "^  '"^^^'  «^  «»»'«  «»ns9- 

shewn  are  the  reasons  for  belief  in  the^t  J  *    7^'  '^**!  ""»*"»'  ^  ^'^ 

Mackenaie's  affidavit,  it  will  be  fo„„d  tt  1         '""f'  *'"^'  «"  "''*"-*  '<> 

«««ons  the,,  stated  only  go  to  show    h     '  ^.T  r*"**"^  '"'"'"«?'  «•"»  »he 

thereby  aMingthe^silrL  oftln    totf^   7'^^^  »» ^ W 

•pcciul  reasons.^  "tont  to  defraud  whblly  unsupported  b^ 

As  I  view  the  miytter,  the  affidSfltis  ina.,««!    *  -      '3  '  * 

the  deponent  ha-  L  Uumed  T  LZfS   '  V' f*""'  requirement; 

Having  failed  to  show  sufficient  r^„rfjf  Itf"  "V '"'"'  *«  »«  '«»>»»»«>. 
make,  and  the  burdea  was  throw^non  M  i!^'**^®''"'' **»^'"»  P«>of  to 
Worar.^t,ifthiscoaldber,:orif^?r!:.^^»  *  Co.  to  show  . 


twidgofthcaffida 


"^-^^^^^^^^rrns^ 
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MMllMnitli' 


A 


been  the  right  of  Sh.w  to  Imvo  d.„provod  them  in  thl«  actJon.  .„d  !t  ,^i  to 

Zcr  "    "'"'^''  ''^  ""^  *"'"«  •"'■*'""••'  »''  ^''«  P-^o-Kf^Hh-d  to 

It  »  to  bo  observed  that  Mockon.ie  in  his  affidavit  refer,  to  his  partner  Powls^ 
«  one  «,urco  of  hi.  inforn,ation.  Powi.  having  told  him  ^at  hoC  hj-jt 

fn  lat  or':f '  K  T\  """"'•  ''•°''"  •'^  '^««""»«'  "^  ^  another  iZe  of 
mrormation,  tho  broltor  Jamo.  Reid  of  Montreal.  ^^ 

Powi.,  in  iH.  ovidonee,  doe.  «,y  that  he  told  hi.  partner  that  he.  PowlMra.  ' 

nfonned  .n  Toronto  by  Howard  that  Mr.  8haw  wa.  coming  down  on  tie  tr." 

ja  take  Saturday.,  boat  for  Europe.    Howard  eannot  reme'mW  that  t    ven 

A-t-oned  Shaw  «  name  to  Powi.,  he  believe,  jlat  he  did  not,  but  if  he  djdh 

'  th^trir  '""^  '^'^^^^^^^^^^^^^'^iiimJ.e  had  heard" 

tor  good,  and  only  that  he  wa.  going  on  buHinc.  or  pleafiure.    He  think,  that 
.n  a  j..ular  way.  he  a«kcd  Maoken.io  if  he  would  ca^a.  sL.  ^ 

kcn.t"LL"iIr'  ';.""."  '•"*"""'"'^  affceting  the  oa«.,  further  than  Mae- 
kc„..e  bemg  informed  ,n  this  manner  that  Shaw  wa.  going,  a  fact  avowed  and 

defendant,  to  alter  the  geaernl  feature,  of  the  affair.     It  eome.  baek  to  thl 
que.U„n  a.  to  whether  the  faet  of  a  per.on:owi„g  a  debt  ITng  iTond  1 

«rrc8t     As  the  V  now  stand.  I  am  deoidedly  of  opinion  that  ho  i«  not  and  «o 
^u^lVo.       '  '""''•  "''"^  •"  ^'^^  «"«°  «^^"''«*-  *  ^«-r23  L  " 

eSIT^Z  r'f  ;t''  ^^"--'»y  o''  «  -«"-nt  having  bu«i„e»,  in 

cmb  rk  fi  hi   na«:  ***"'  '*'''°"  '"  ""^«  ^"^^  ^'"^'^  or"  attempt,  to 

embark  for  hi.  pawuge,  requiring  ^o  .ettle  with  every  one  who  mi-ht  imsibW 

bave  a  money  demand  against  him,  in  f.et,  to  adjust  every  eoSl^'h^ 
and  It  1.  made  apparent  a.  well  through  the  inhefg^t  weakne*  of  the  defen- 
fnSied  t  dlT'  ^^  or  p..babIeo.iu,o  forarresting  hi..   H«  is  oonsequent" 

I^waTtrrCdT.T^  '''"''^  ^'  '""P"^'  ^^^  ''^  «-«<»  »•>«  d«bt  for  whieh 

dLZ  to  h^V-  ''  ""'''  ""^'^''"'  P*"^""'  iocohvenience.  and  the 

aCThim  «Bfin"r"  »  «f«»%  of  an  uncertain  cha^cter.     I  would 

Z^nJ^       ■       '"'^"'  '"•*  ''«^-    I  '^^  "«^  tl'i-H  tbere  J.  .>ything  in  the 
gefen««  of  .cqu.e«ence  and  ^.toppel,  he  wa.  under  conLinrb/I^  If  Jt  «„ 

cion  to  bo  relieved  from  tho  arreSt,  and  l^^tW  time  in  aJrting  his  ri«ht  bvX 
pr^t  action,  which  w«^i„.tituted  on  the  31.t  July/lSTS  ^     ^  ^ 

^  KAMSAT,  J     To  obviate  all  misapprehenBion  l^t  me  «»y  «t  once  that  the 
CoBTt  «.  not  about  to  lay^4own  any  doctrice  at  variance  witU^Turiaprlnt ; 
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.^j>i  of  .he  intention  to  doparT  and   L    '    ""r."' ""®°'^''' ^  «"«"' »«  tho 
^  tj  .,i.t,  together  with  the  ft^of  the  ole,  I^'Tk'  f  •""•"^'"«  "'•'  i"te«t  on    .     ^  * 

4  forth  the  rea«,n8  for  boulv.W  .h     '         ''"'*''  ''"'  *'"'»  "-«  «ffiJ«vit  ml         ' 
jUoe  Meredith.  i„  /jo'T'rn?  e^'j  C:!;:;  r""'  •-^^'  "^  -  oTi      - 
the  debt ,.  overdue  is  not  evidence' rh?.'  /l!   ^^      ^  ^  "P"™^*^  »^  ^b*  f-ot  that  . 

^i^th^tent  to  defraud.     ^^:^  ^^^^^^  '-'^  ^^  i^^U^i^^t     ^  - 

;     hat  beeaufle  the  affidavit  on  whinhTir**~''^°'"  '''"Pfownt  case  i«  \     ' 

*'     '-.^iff-^suffieiene,  the^Tho  dllt  tf.  I^ •*""  ^'^  -«»^-  '^^  ' 

he  deponent  must  enquire  a.  to  ^hethTtZT  ''^"P"""^'"  «>»'  «»  estJbLhed'^*  ' 

let  us  leave  all  subtleties  and  se^  ^h!  tt  I  ^7""""  """  "«  ""-o^^J.     i»ow'        ' 
-uing  out  extraordinarv  prolrfl^  "  '^"*"'  '*'»"''«  »°  P">««ot  the^terr; 

•-biee^se"  "d  abseJeSr^iT  1"^  ^ '"?« ? *  ^^-«-- ^^  ^        ^ 
«nd  maHee  cpmbined  „o  action  of^ania«e  t^  f^'  "      "^^  ''  P'"'»'''"«  «-« 
«8o  »h«  words  of  the-English  law  beS^K*^'^^^^  «^-     I  -        '  '  - 

•«d  I  faney  they  have^gaineJ  euTr  ry  tL^^^^^^^^^ 

manner  the  elements  of  the  dootrinain.^  they  express  in  a  atrikin. 

I  t.«ke  to  be,  that  ther«. rno  ac  ic^ tf  .     """'  'T"     '''"^Soverning  doctr   t 

fi-».v.  Gu,^.  The  a;:.ou;;^"  :rr'  "'"""^  ^"^ '-"'  ^»  ^^^ "--  ^ 

•nent  of  this  Court  ordering  l^ew  t  iaT  ,"  '""'  "'"'''  ""'  ^^^i^'^' 

■probable  eauso,maliee.  and  amount  of  T         '^  T  ""  ^  ''^•^l^nco  of 

'".  the  case  of  a  magistrate  who T^      ^"T^*     ^^«  ''«'«'  ^ho  Wdoctrine 

m5,ifaro.Ws.i;:;'j„J;^^^^^^^^^      warrant  of  arrest  in  Querc    „ 

express  malice  will  not  render  ih^ZjiSi.^^^^^  "  "*"-'-- 

Under  these  prinoiDlea  let.,.-,     •       .  v  -^ 

Portaut  whether^owaliR^d  JdM  '^''."*""-    ''  "  ^^  *«*»%  «»i«.- 
Je  country.  «,r  the  fact  L  .t  ttel^  t^W  It"  f"'  «^- ^  «oing  j^  C 
The  next  fact  Is  that  there  w.«  .„      ^.?^  *"i«.  however  Maokeniie  knew  it 
Beid.  the  broker  who  ul"  Jt^  th.  Jl  ^"!  "'''"*^-    ^^-^  ^  ^""^  P'O'^  ^1 

^«^<u.tbe2,thafj„n:trr:rn;S:..5;^-^^^^  ^ 


( 
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«M»r        bj  Turner,  w4io  afno  provea  that  U.«  debt  wn.  not  paid,     fh^  an.wor  to  thi.  ja 
ll.c.,„Wo..,.th»tll,o.ccount  wa.  di«,.utcd,  and  that  an  action  wo.  pending  at  Toronto  lo 
which  Shaw  denied  that  th«  deblf  wa.  due.     It  i.  lh«l  flrat  ti«,«  I  o,er  heard 
that  a  wo.  an  evideneo  of  integrity  to  diaput.  the  pnjmont V  a,  aooountthat 
wa.  due.     It  i.  IVoquontly  done  bj  people  otherwin,  reapytoble,  but  it  ta  a 
.  fraud   ncmtheloaa.     But  the  non-payment  of  a  oottmerci/debt  28  dnva  after 

•    ^     it »  due,  and  after  demand  of  paymoat,  ia  no  complete  meaaure  of  Mr.  Shaw'a 
dc  mquency  .nthia  mutter.     Mr.  Greening  wa.  c«peei.lly  charged  to  wait  upon 
A     •?     !rl"  o?'""'"  '"  "'*'"'  ^  "'''•'"  *  /"«tUomen  V     Thia  wa.  in  March  or 
April.     MK  Shaw'a  unawer.  if  not  alio,  w^i  at  »lU/cn,a  a  prevarication.     To 
aetOreenrngoffthotraek,.hotoldhimthHhehadaentaaettIemcnt.     Thi.  «t. 
tiement  Ke  «,nt  woa  tho,4  months'  note  men.ioncd  by  Turner,  »  departure  from 
the  contract  proted.    I"  .!/.«,  .fc  A/««.  «/ a/..  5  Q.  ?..  B.;  p.  274.  prevarication 
and  «n»ati8factory  eicuaca  were  heldto  bo  aomo  g«,„nd  for  an  attachment.  Wo 
*- ^       have  therefore  fully  pn,vcd-ahu»ng  and  prevarication  a.  to  the  «>ttlomeot,  a 
fraudulent  dcfonee  to  the  ocUon  at  Toronto,  nod  departure.     And  yet  w.  aro 

r  M     P     •"*    r  '"  "^'?"~  "^  P™^"**'"  ?"*"•  ''"'  •»  "«»''»  h"e  been  eaay 
■      flif"    r"'      .  ':"' '"  '  «''«"^'-»«  fl"d  ^^  that  tl-o»o  were  merely  the  eeocn 
tn  f^  of  a  great  land  owner,  of  ad  opulent  merchant  of  first-claaa  atan'ding,-  who 
oould  buy  on  cred.t  na  easily  aa  other  people  eould  with  oaah.    It  aecma  to  have 
been  quite  poaaible  to  get  witncHsea  to  awcor  to  all  thia;  but  apart  from  the 
an^edent  improbability  of  the  atory.  it  happen,  all   to  be  contradicted.     Mr 
Red    one  of  the  appe  lapfa  own'witncsHc..  prove,    that  Mr.  Shaw  wa.  « 
troublesome  about  giving  settlements  according  to  contract,  altering  the  eon- 
tract  some  way  or  pther,"  that  MM.  Damo«,  Ma«,on  &  Co.  would  npt  deal  with 
h im.     trom  the  mouth. of  defendant'.  witnc««a  we  havethe  thing  mo*e«l' 
«aly    Mr.  0>borno  tellp  us  that  all  plaintir.  tran«.c.iona  with  him  wore  unit, 
hfr    ?■  ^Z"'"T  T""'  '*"  ''"'J''  ''^«'  ^"^'^  'o-'^i  -'  h«ve  trusted 
tested.     Osborne  sent  Fulton  to  get  a  settlement  of  the  note  in  Toronto      Ful- 
Z  iTh   f  *''p","''°  "Ti'"'^ '"'"'  "'^  «"alierly."    This  must  have  been  about 

Fl!f  ;h     !  r''*  -'  "«'''°  ■^^  *'''"'"'  "'>«  "^^^  ^^^^^  «"  England. 

Pulton  did  not  ^t  paid  till  the  20tlr  or  21.t.     Now.  how  did  ho  .tand  .^New 

York.?  Mr.  MaeGregor  toll,  us  his  credit  wa.  not  good,  that  he  wa.  .up^d  to 

>.     ho  could  not  readily  buy  on  credit,  and  some  of  hi.  paper  w«,  overdue 
Id  Boston,  we  might  also  infer  that  hi.  busincs  .Unding  w«  pretty  muoh  m 
MaoGregor  has  described  it  wa.  in  New  York  ;  but  the  word.^  ie""  a" 
o^her  interpretation    and  therefore  they  ahould  bo  pa«ed  over.    I„  Monti«.l 

tt;  Sr  V  '*^'  "'  ^  «'"•''■"  *'^''"  -  «^  -  bad  character,  b^t^d 
that  with  him  hia  cred.t  wa.  a.  good  afterward,  m  before  the  iaaue  of  the  wT 
Mr.  Thompwn.  of  Montreal,  had  two  transaction,  with  Shaw,  one  of  with  wo- 
«o«^sfactory.    Notonlytherei.no  contradiction  to  thi.  tealim'y  ;;!." 
.carcely  venture,  to  cro«H,,amine  tho.o  who  complain  of  hi.  diling.  wUh 

Iwn.  dt  rb   '"''7  """^"f >'"  tr.„„otion:  with  Osborne  „d?ho:^' 
*on  wa.  due  to  them  and  not  to  him.  he  might  have  extracted  from  thei^ 


'T^' 


<*i 


t 


\ 


^^ 
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)sw«r  tothiflia 
(At  Toronto  in 
19  I  ever  hoard 
■QaooouDtthat 
||^  but  it  ii  ft 
t  28  dnjra  oft«r 
ofMr.Shaw'a 
d  to  wait  upon 
lis  in  Mnroh  or 
nrioation.     To 
int.     Thia  aetr 
loparture  from 
,  proTurioution 
iiohuient.  Wo 
aottlcment,  a 
id  yet  wfl  aro 
ive  bden  oaaj 
■cl^  the  ecoon- 
tanding,'  who 
iocin.s  to  huTo 
lart  from  the 
dieted.     Mr. 
Shaw  waa  ao 
ring  the  con- 
ipt  deal  with 
;  more  czpli- 
I  wore  UDaat> 
have  trusted 
lioh  waa  pro- 
ronto.     Ful- 
c  b«cn  about 
or  England, 
and  i^  New 
aupposed  to 
"  enormoua 
raa  overdue, 
ty  much  aa 
open  to  kn- 
i  Montreal, 
r,  but  aaid 
»f  the  writ, 
which  was"^ 
but  Shaw 
lings  with 
id  Thomp- 
fouk  them  ' 
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-Hooneri^.i,,;\j;;-^^^^ 

.   ^»  "«»>Jeoted  now  that  there  Waalnrlfr^^^  "ught  ton>cover|lOOO.         , 
•;te«»t  and 'it'eto recover  JorlheZt^^^^^^^^^^^  ''''t''''  ^''P'"-"''-    ^ 

Jle.  to  thia  effect,  and  pIuintiirBi*,Srr^^^  There  ia  no  special     ^ 

dcfendanta  aay  that  a  apceial  pU  w™!',  „  ''^  *"?'"''«''  ''J^ ""»  record.  Bufr 
^  hia  declaration  that  Jhe  form^lil  oJ  o  "r*"'^'  ^""^  *"•  P'"»tiff  all^d 
^0  not  think  that  the  g^ncranZ  e^ 'Ir''"'""^  ""^^  ^'^  »^"  obaerveTl 

•l.ree,ed..„difthiaianotdo„    n^wllrl^er"^  **  *' <»"<^ 

--____ _____^^waivor  of  the  ground.  «Xe  d^/a„,  rf..-^ 
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^^  «l  ih  quaWi  ^M  $m tim><ii  qk»  I'tm  .*>.<  <i<f «»'  /.r»/j«Mr  ifli  IV«l»tf#  dW  ttniif 
*lo."     "LWerpti,m  qv«  Pon  tirt  //«  difam  ,1'iHlMl  et  iU  ,,h„IH4,  I'app^U 
riN   nil   NON   »B<?KVOIR, /,„r,«  y,4V//«  a  ;w«r  riw,  *r»l»l/,Mr|.9l,W'«»fitf». 
foi.;«  .r/-. ,/«»  a /,ihni  la  demanJe,  .\  dUcutft  ,i  elU  t»t  bkn/m,U^,  etc."     I 
PIkoou,  p.  16J.     Perli.p«  tho  plaoo  and  form  of  this  pIo.dinK  ««•  itfH  more  poai 
«i?ely  IndioHtod  by  art.  m,  C.  O.  P.     "  Tho  .lofondant  iimy  ploud  by  pomnpT 
tory  exooption,"  that  i«,  not  by  pHLiiinory  plo.i  within  four  d.iy.,  •' th«  non 
OMupletioii  of  tho  tinio.  or  t^o  nonfulfllmcot  of  tho  condition  up«in  whioh   th« 
right  of  .ction  dopendii."    f  think  therefore  that  thi*  luaitor  U  oot  f«irl»  in 
iMue  ill  thin  ooiio. 

On  the  luoritH  tho  dofcndantn  ploudoJ  »flry  apooiully  thnl  «io  yfmnc\  waa  rott«n 
and  unmjowoithy,  that  thoro  wuaan  attonipt  lundo  to  repair  htr  which  waa  totally 
iDBuffidient,  and  lliat  aho  went  to  picfloc  from  /abaolutc  rottennoax.  It  ia  aIm 
pleaded  that  aho  waa  improperly  loaded,  and  in  violatiqn  of  a  poaitivo  warranty. 
At  tho  argunicnt,  it  was  Hirther  urRed  that  in  any  ease  thoweould  only  be  a 
condemnation  for  $600,  oa  the  ioNuranoe  was  double,  tliat  i«,  that  thort  were 
two  voyug98  conJomplated,  ono  from  "Mlngon"  to  ••  Port  Uooolleot,"  and  tho 
other  from  tho  latter  pinco  to  MonlYeal.  ;  '    .     , 

The  BrMt  point  rhoreforo  wo  havo  to  examine  is  whether  the  vomol  was  aea- 
worthy  or  not  at  the  time  she  left  Min«an.     This  ia  purely  a  quoation  of  efl- 
dence.     Thoro  m  some  oontroverny  as  to  whether  it  ia  for  the  defendanU  or  the 
insured  to  make  proof  as  to  seaworthiness.    ,But,  if  it  bo  hold  to  Rill  on  the 
plaintiff,  therenponsibility  is  very  easily  removed  to  the  insurer  by  presumptions 
arising  from  general  facts,  and  consequently  the  question  is  not  generally  of  any 
praetionl  importance.     Tho  defendants  havo   Ihorofore  very  properly  plead«4 
specially  tho  f»ot8  on  which  they  rely,,  oiid  particularly  that  tho  vessel  beeaiM 
a  wreck  shortly  after  she  left  the  Port  of  Sydney  where  'she  had  been  repairwl. 
,.Qn  the  other  hand  the  plaintiff  insists  on  stress  of  weather  to  rebut  any  »f«. 
•umption  arising  from  these  facts.     There  is  a  point  in  the  evidence  whioh  has 
to  some  extent  affected  the  judgment  in  the  Court  below,  and  which  was  urged 
upon  our  attention  at  tho  argument,  that  should  be  disfmsed  of  at  onco      It  Is 
thatin  making  the  repairs  nt  Sydney,  the  centreboard  was  made  fast,  ond  that 
this  was  on  alteration  of  the  ri.sk,     The  evidence  upon  thin  point  is  very  slight, 
but  even  were  it  stronger,  it  wotfld  not  avail  defendants,  for  it  is  not  pleaded 
Tho  fastening  down  of  tho  oonti-o-board  can  then  only  affect  tho  case  in  so  far 
.  as  It  ooiv»titutes  unscuworthitiess  which  ia  fully  pleaded,  and  if  it  be  considered 
that  u^iseaworthiness,  arising  after  tho  oommenpement  of  tiio  voyage,  and  not 
eauspd  by  gross  negligence  or  lault  of  tho  assured,  can  affect  the  rooourse  against 
Ibe/insurer. 

All  positive  evldcnoe  as  to  tbo  q^ate  of  the  vessel  on  leaving  Mingan  is  want- 
ing; but  it  is  proved  that  the  vessel  was  repaired  in  Montreal,  and  appeared 
sound  on  examination  ;  that  she  made  out  her  voyage  to  Mingan,  and  delivered 
her  Montreal  cargo  in  good  condition,  so  far  as  we  know,  to  the  satisfaction  of 
the  shippers.  From  that  she  proceeded  to  Cow  Bay,  where  she  had  a  right  to 
go  to  load,  and  took  in  her  cargo  there.  It  was  only  after  that  there  were  any 
ajgns  of  leakage.    Now,  can  we  presume  that  because  the  schooner  became  leaky 
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tiM  itj  afW  «?>«  Mlled  from  Cow  fia*  wUhZ-IZTTTT  ^"' ^ 

when  sho  1«A  Min«„  ?     If  „„,    .r    T  T     ^  *•"*  '''*  '•■  ""•""O'thy       .«» 

"d  U  «..  thZJorf  ^  ,.,rr  "*?  '^^  P"'"*  '-"^  »»••  "'"•'•  —  turn.,  ^— ^^S 

on*  wry  unotrtoin  in  iu  .nnii„  .  ,  ' . ."  '"  ^^*^  «"•/  prewmption,  and 
tion  i.  "polled  br«lrfZ'n'";  '"  ";"  P" »«•«'•'  <""  "J  -oh  pr«.«n.p- 
hadju.t  delivered  rol^nf  ^     •     '1  "^''j' """"'"d  to.-".n.dy.  thu  Ih. 


,^^ 


^  Cow  Bay— without  difBoult 

thii  aort  of  preaampibo,  wh«L 

.lognn  >od  bceoniing  leaky, 

bfloame  leak^  ahortjy  aft^ 

^    it  the  running  on  a  rook  at 

••rture  from  Mingan,  and  thai 


wde  one  atago  of  her  Toyago-from  M 

Wo  are  not  even  told  by  tho«,^|rho  no 

he  length  of  timo  waa  between  the  t 

U  docH  not  aupplement  thia  dcfloionoy' 

^TiDgOowBay.     Perh.pa  ifit  had  o^ 

^^y  diffleuUy  on  ibla^irrhfritl'^n^Zl^wiri  ^ '"^ 

th-  proteaTwa.  .^hT'  "^^  ""*'«'» "8  "  Amerioan  oaae  which  decided  that 

no  proteat  was  evidHnee  agaiaat  the  aaaurod.  givei  Lord  KeB»o„'-  «.i!      • 

Vhrutian  v.  <7oom/«« /"a  ICr.   ^bo\    j     j-  *°  ,  "  '^eojon  jg  ruling  m 

.  refer  to  Senat  dh  PorUr  (2  Dumf  A  F    1    imv     f^'     Y   ^*    ^  ""'"'•*  "^ 

wiU.  tb«. ri,„  „,i„g. of  I  ^.        ^  nSmklT       t^ 

■»«««UT  to  n,.k8  .  pcotat,  b„l  h,  i.  3  hi.       "  1"J^°1  .  ?'^  ■" 

mtrjf i^s^rr^  :::rii:^  z  i  r '"^  *^  •"*- 

fore.  "w  awiMKe  evidonoo  that  which  was  not  evidence  be* 

Again,  wehave  andtherpretenaionaaa  make-weiffht     Ti.«  „-        "j 
W»t    Of  »iit»,if  (be  MMMd  delibemWirftotod  lh.™,li».         -^ 

f»....,w..n.,.n..,.„.,i„..,„  ,,.:.y;:;r.xu:r;:^ 
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1^0  Kpoution  of  tfce  captain's  namKve  ha.  not  the  ohar«,ter«tio.  of  an  aveu 
and  no  one  reading  this  proteatean  suppose  the  ««iured  ha.  anj  person^  know- 
edge  of  what  he  isspoaking  of.  Hi.  protest  an.o,int.  to  thi.,Z oaptoinZ 
0,  and  no  n,ore.  ^  The  eaptain  doe.  «y  it.  but  it  doe,  not^w  k  C^ 
In  addition  to  this  the  Bersimis  oeeurrenoe  is  «1.Sert^ht  JS^ " 
speeial  as.to  the  kind  of  unaeaworthlBc^  complained  of,  is  silent  a.  to  tS 
aecident.    The  defendants  say  "  your  vessel  wa,  rotten."     It  is  irsul^^^^^^^ 

Werj^seaworthy  on  leaving  ^.ngan,  the  risk  began,  and  to  eseapJfrom  liability 

the  pM^t  of  the  assured,  to  relieva,  the  insurer.    In  England  it  hL  been  a  au«« 
tjon  whether,  when  unseaworthiness  supervenes,  the  ow n'er.  .re  ^Cd t  Z" 

ord«t  to  free  the  insurer,  the  oonduot  of  the  ownem  must  amoiint  to  gro«  ncK 

^«^igence,«„  to  eonstitute  fraud  or  fault.    Now,  canit  be^u^^thartlT;^ 

«uob  negligenee  on  the  part  of  Ledue  ?    It  is  proved  that  the  veswl  wZ^" 

overhauled  and  the  Im  time  «,  repaired  « to  be  pronounced  perfecT.e' wbrZ 

at  a  cost  of  $1,000.    It  is  true,  withina  day  and  ahalf,  the'^J^l  4«tC„; 

.  leak  and  was  abandoned  by  the  orew  and  lost.    If  Vhe  voyage  hrj^un"! 

Cow  Bay,  and  .f  there  had  been  no  evidence  of  tempestuous  wrther  we^L' 

have  presumed  f^rly  enough  that  she  was  unseaworTy  at  the  comme?cemfnt 

of  the.  voyage     But  the  positive  proof  of  the  storm^hat  prevailed  TTavt 

rebuts  even  this  presumption.  "  »«uea  lor  aays 

^  Wehave.therefore  no  proof  of  tinseaworthines.  at  the  commencement  of  the 

voyage,  no  evidence  of  negligence  when  the  unseaworthiness  supervened  and 

he  p^s„„pt.ofi  that  she  was  nnseaworthy  on  leaving  Sydn"  isli;  St^ 

loa^'"'^!!''"''  *"'  '?"  '"*''"'*  *"  "'•'''  "•'''  the  schooner  was  imp^p^Iy 
loaded      Tliere  remains,  then,  only  the  question  of  the  amount  of  loss  "Sf 

W  th^egard  to  th,  first  question,  I  think  that  there  was  not  a  double  inslnoe 
but  an  insurance  on  one  voyage,  with  i^nere  partition  as  to  the  risk     ihert 
fo«  as  the  voyage  had  b^un.  the  risk  attached,  if  there  was  anyth^^^^^^ 
but  ,t  doe.  not  appear  there  was  any  positive  contract,  or  any  specific  caiTon^      ' 

~t  c^^dT'^lT"''  ^^'^T'^  '''  ^•'^  ^^'  potion  IfTZZtit 
point  could  have  been  made  perfectly  dear  by  the  aonellant  .T  tha/Tu 

freight  from  Cow  Bay  to  Reoollet,  that  is  for  1500  and  cosb.  ^  '  . 

^8»B,  X,  al«>di«»nted,  withoutaiBigningany  .pecialreaslns. 
-«.  ^?''^*ir^'*^"*^'2^^"'^'»*^y*«»»°«rofthe8ohoouer«Pw^^^  I 

vdsKl  f«,m  J^ingan  to  KeooUet  on  the  Labrador  coast  via  Cow  bTv   Ca^     * 
Br^tom  „d  from  BecoHet  to  Montreal  or  iutern..di,,.  po-t^^A     ' 
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hold.that  if  IVmUMa  .»  -i/ -^T-  ^""y".'       '^  M  the  Court  are  disposed  to 
AtloflMMlurepf  tho  c[emiiid'i(iii.,l.-_..i.j  ,t  .  „ 
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'       ,      ^ 
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of  1868  J  she  WM  inspected  by  Ritchie  then  M.r-^T  ^°"*"»'.  >»  the  Spring 
•¥  although  he  »arnosurv";  o?W  „od  h.r/"r^  '"'"''« ''«^«°^«-ta! 
bottom,  yet  he  considered  her  fit  for  ^L  1  "''''  "^  *''*  "^""dness  of  he^ 

for  which  she  woa  -fterwarlcL/rd     V^^r^^'l'"  *'*  "^^ 
«troDger,evidence  going  to  shew  iW  «»  tr    /   ^T^^^ted  by  further,  e^en 
voy.ge,she  was  to  a^  .^pl  ^  ^  11^^^^  «•>«  set  out  on  her 

tai^-t:^:?J^ir'tt^:'rrSa'^^^ 

thence  to  proceed  to  Cow  Bay,  (£  '   Bre^T.  I'V''*  «»'f  of  St.  LawrenecK 
«ed  with  it  to  Recollet  on  the  Labrador  ^Z     ^  "•-  '  '"^'  '^  ««'''  «««»  P^kH 

AbonttheendofMaysheLftonhp,  '"^^^^^^ 

landed  her  cargo  at  Mingan>       ^r'  '''''""''^  «?!*«"  to  have  succ^i,,^ 

On  the  22nd  June  IftdH  *t.^  • 

On  landing  her  0^;^  atM^'  '"T""' '"  *»"*^*'«°  ^««  «ff«oted. 
Breton,  ^here  b  ^Sn  atrof  **  ^T'  ^'^^'^  ^  ^ow  Bay,  Cape 
^et.    Next  day,  beinTthe%7oTAlr^^ 
:inach  wate.^  they  ,an  intoihe  tnTS^a^   T""^  ""?'  *«  ^'^'^^'^  «"•«*  »«de       ' 
put  into  doci,,^|^i„a,and  launched  bu?w^  ^'/  "P""'  ''»'•'«  the  vessel  was        . 

t^o  plaintiff  was^legriphed^tS^^'Z'r"''"^''"*^^ 

be  again  docked.  It  wA^n„d  li,' »T T  ^  //     *^*^^'  *°.'^  ordered  thtf^^fllwl  ti 

or  moveable  keel,  wlJSt:'^^^^^^^^^^^ 

projecting  below  the  ves«.l  abo«rthr/ei     S^  ""'*•  *''*  '^''*"'  ^^  ^« 
next.d.y,  ^countering  stormy  weathr«^;J^  T"  J^'°^"^^  b«t 

«d  crew  considered  themselves  in  !^^^^^ 

Fo,  Bay,  iBland  of  A.tiiosti,  whew^e  hl^*'  """^  ^^  "^^  vessel  iisbore  at 
have  be^  violent,  so  that  theSS^^i:;:^-  ^^"^  --»**<>  i:^ 
to  have  been  from  perils  of  the  sea  brrw?         ^"'•y  "^  ^»^'y  «^^^^ 
themaini^^eraiaed^^aatowhX'  he^L'ta"'*'^^^^^^  question,  being 
-on  her  voyagl.  the  subject  of  the Lsui^nl^L  "        """-'^^  "^''^  *«•  ''^^^ 
.     Captain  Joseph  Boucher  ent«K!       *    T'"^"*'*'*'"- 

atAMalenIs,^ds,rt::Ster\S"t^^^  ' 

before  Jobin,  ndb«y,  .t  Montreal  on  Ih«fi   .  ff '  ^''^  '*  afterwards  extended 

a^btedby  Edwa:STonnierSi^L  anf^^^^  ^'-^^ 

schooner,  who,  with  him,  aflimed  the  »»:  o„  f  tt         "'"''' "'  ^*^'  ^^  ^'^^ 

Montreal,  on  the  2nd  October  I86a  T^  p l^^rJ^'!!:  •'°''"'  "•**"y'  *' 
both  protests  asexhibits,  and  iey^lKothi^*'^  P'*^°*"^  *••*  «*«°«on8  of 
by  Tonnier,  t^e  2nd  om^^r.^Z^^t^   ZTf''''^  ^°  ^'^  '^^P^'^itic^ 

Inthelastdocumentitisamongorhe^^^^^^^ 
t-^^.  Cow  Bay:     ^  On  PvS^  l^^^^ff ^^^^  "  "' 
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•  '  'u^n  whipb  itl!  de^.Tdtrb'ark  rLI^'"!  "^"?!  to  BaZhooner. 
"  the  next  day  «t 4  o'clock,  m  ^n  ?  *? /^^  7'  ''*'*"  "*'*  «cbooW arrived 
"  in«,fficient  to  fL  hT    "l  '^  !?  ^.d  Bchc6ner  repai«d,  the  pump,  being 

"when  the«hler  waa  oi  1^""!?  TV^'  ^'^  ^'^''  "''«'  ^  P--. 
-  w«  muchZIdrr^^ti'  t'  ''^^  ''  ^"'  ^"°'*  *'••'  the  i«h~ne; 
on  the  16th  (CS  LSL  7  "SL""' •  ^^^  atBerUiamlt.^'    Thepldntiff, 

abandonment,  „?lL:fi^.  tl  ^'^"*f  •"'*'  '  *^""*»  "^"•'  "o"**  o^ 
the  cou«e  oej^^^o^^^^  «'^-'  »*'«"?  ''•'•»  b-d  occto^d  in 

towhiohhe  JoCt  IffetS  r^J  *^,!  ^^^""o-i^P'ote.t  of  the  2nd  Oct., 
hi.  action,  r^     ^  **  ""''*  ~*''' "»«  P'^"'^  •  ^Pyyith  retam  of 

«vent1nclC      1  dl^LlS  ?:*TJ^»S'"'  »<»  Cow  Bay,  the  only  past 

to  this  extent  to  have  mifct»t«„  T-  \  T^T"'  ^''*  defendant.,  too,  seem 
andforthemo^t  pirt  rnTht"!JT  ^""if^  in  g~at  part  in  their  pleas, 
aohoonerwrrnseCrttwrr  .T;,**^  '^''  "^^^'^  **»  '^'^  *^'  tbe 

Tessel  having  been  damaJTl.!        t"**""^'^  to  some  extent  on  the  fact  of  Xe 

andrepai^dbeL  ^^tglt^t'Cl^^^^^ 
.  repaired  witholit  Uie  ca»o  beiL  tak«„  !♦  fu  !  >  *  ~'^**  °°*  "«  ^^^^^J 
the  wo«e,  and  shfwM  2Le '  I,  •  uV  I"***  ^*'  ''"*^'*^«>°  ^«  altered  for 
tb.t  she  -  dJ;:i^tSl  rH^'!^:;?  be^^ntre  boardH^ed ; 
plaintirs  proof  in  rebuttal,  and  althoui,  J  P™Pp"*'°"»  «"  oofatroverted  by 
be  disposed,  on  .-il  the  poTnts  Jut  the  fil  f  ^r«"P?'*»»««'  «»«  Court  *^ould 
to  weigh  in  favorofthrrin^     n  ^l^*^'"'^*'*''''^'^"^^  ^  * 

laajori^  of  the  ju^aiS  ^ronlfon  .^  ***  o^  -eawo^iness.  I 

Bay;  she  leaked  vioSZ  ^"'tw r'^'^"'*'^ "'^^^ 
rj'^ofsuffieient.nC^ri^;^ 

18,  how  far  this  conditions  thine.  cnllT^y!^?^-    ^^«  on'yqwstion    * 
tbe  yewel  have,  anfortuna"!  Zd^!  ^ .      .^  ^"""""^  '    ^^«  °ffi<^«  of  • 
defendants  failed  to Vnliro^^het  dl    7  f''  "°^^'*^*'"  "'  ^^^g-"'  "<»  *be 
they  might  have  ^S^X^t^^Zi'''^.''^.^^''^^  ^^ 
age  across  the  Gulf  from  S^7toaw^^^^^^^  *"^'*''«>^"      ' 

not.  I  presume,  take  mb«..thaf  two  or  VhCTaJL  .  .  'f  ""^  ^"""^  ^'''"»''*  ' 
%,  that  condition  Aonld  ^^*-^  CnV nMpu^^^^  ^^^w 
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disaster  interviBned  to  oaum  it   Na»  ti.^^  •  """'  *w  a^me  bo  Jlmited,  uioles.  a       r 

e,  .11.  iner.  M  IB  tb,  eitMMM  of  iiijiMli,  „rf  ^- 

'■r""-"" ;  .--.-..,-.-_-.----,-    --^ ..^.„... .,  ,„.  _.  -        ,, ....^ ^. .  ...,^,    .^, ...... 
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■J^L^  ^'^?^'^''  "''*•"'''  "''»••'«  «f  abandonmwt  and  olaim.  one  l4vond  it  vi.    ti.. 

Mmgan  where  the  voyage  oommen<K,d.     It  would  not  be  necessary  to  invoke  tWi 

hatTth         Y?''""*'^""**''*''^''^"'^'^^^^  thefae.Wn^ZblLSi 
wnl  f        ""     "'  •  !"""•  *''''  '"*"''  Without  suffiofent  cause,  leak^  JZw 
would  form  a  presumption  df  unseaworthiness  at  the  time  of  aaiiin.  ihat  ^11 
-tand  un  .1  rebutted  by  the  party  pretending  .the  contrary.    I  now  J^ote  from 
1  Amould  p   689,  §  2fi5,     Where  a  ship  becomes  so  ieaky  or  Z^mZ 

!■    !!.      ,  ?  ""'""*  "'*'"°  ^'  «t«t«>o'-din«'y  peril  of  the  s<^.  the  fairand 

P.tur.l  presumption  is  that  it  was  from  causes' eating  before  hTsiSLo^^^ 
her  voy*«e.  and.«,n«qnently.  thai  she  was  not  se.wofth>  wLn  .htltd     "^ 

Of  her  departure  she^was  ,n  fact  seaworthy,  and  that  her  Inability  has  .risen 
TZZ^trr^''^  «  commencement  df  the  voyage.'  He  c'tTw  Z 
r6?8  8%Mi"!^^[  *''"'"'"'•  ^»«»'"».8thEd.^,p.469;Arno«rd 

^i  effe  lT.  ""^  any  extraordinary  peril,  or  other  visible  caL.  to  prodJ* 
^ntVnl "  "  ^y^^^  ->^-  *hat  she  wa.  no't  seTworthy 

duced  by  the  diftndant,  would  have  been  abundantly  su|Boiint  to  skitiZ 

lentT?!     K         Tt  I"  the  extensie,,  of  protest  and  notioi  of  abandon 
menn  that  tie  «,hooner  had  been  much  damaged  by  mniiing  against  a  rook  "t 

KTi^'f''^''^"'''^"^"-  If--hdamaged'th!::,andni^ 
Udly  aftertrards,  ,t  is  a  most  natural  inft«inoe,  amounting  to  a  qpnvicUon    th5 

she  w„„„^wo,tby  when  leaving  Mingan.  But  it  uiJid  thaTZpro  J^J 
in  iMf  no  proof.  True.  a.  Amould  says,  2nd  vol..  p.  lakg  474-  thTZLt 

if^hr^d'  rir " '; "  's  '* "  -°  ^  evident  ;J^  ^e  r.t 

tt  ^1/'    -f'  *^»r»J«' »»••>•  P'"^**':  nor  wUl  the  broker  having  shewn  it  t^ 

h  evwfr  Vk*'  P*P»""'*«»g*o  the  I<»»on  demand  of  jSyment  mkt 

t  evidence  «i  agamst  the  assured ;  aniip  snpport  ot  this  last  «wS  he  d^ 

the  eadrng  case  on  the  subject  of  Seneal  vs.  pLr,  7  T.  R,  p.1S  *°  o«  tit 

Z  2     r  ^"'"^  *""  '"''  ^*"^^"'  ^'  -*•«■«  the  general  prop«.So" 
hat  the  pro^  «  not  per  se  admissible  a.  evidence.  th?n  what  fact,  were  pro^'  - 

Va^  :;  I    r~'Vf  r  '  •"--«•  hy«ying  thatit  wuin  thrha'I^f 
Vanx,    he  broker,  «.d  that  he  shewed  it  "to  the  defendant,  the  insurer  onaa 
appl^atron  for  parent,  which  he  cp«sider«  in«.flicient  to  make  it  ev^ncS  for 
the  assured,  but  adds :    If  the  plaintiff  had  .vailpd  himself  of  any  part  0^^ 

T:  7T  '"  '^' ^'^''^''-'  would  havebeenentiUed  to  Z  Z[m. 

of  It    In  the  c«»  i^e  have  now  under  oonridention,  not  only  did  the  pluntiff 

produce  the  protests  part  of  hi.  ««,  but  prep.utio;  wa.  tJ«i  ^^^J^U 

,the  captam  wa.  dead,  thereby |t»n^fng  thj^gnipd.^n  whl.i.  it  LldX 


-*'.'' 
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■V' 


Plt>ydbyth«f«»on4  officer,  Tonme?&T„?,'^  ^''.  ^^^  P"**"'  ^  ^ctuluj.^  a"" 
-moved  theonl,  ground  of  ioXfc^'^^^^^^^^^^  ^fc-  the«  i'STJ^. 

fcj  h«  prot^fccnnot  be  .dmittedwifcS^^^^^^  «f  the  m«ter 

I- true  hj,n,erelj  mention,  the  fwtrf^^^^^^^  It 

mer  e«mi„«tio„  «d  croaM.,«„iuXT  e^^^  "j  ';••  object  to  4 

toind,  18  pat  beyond  .11  doubt  bv  the  Dll«ff  J   f  •''     '  *"•**''«  *bi'<k.  to  mj 
««onnt,«doffedbgto.weLSit  r     "^ 

_  ««t  u  • '.2;::^^^    fe^^  ^h.  Bert..... ,  i,,,  „„  l 

■       th.t  Mft.g.n  1,  i„  thJt  Gulf,  d^  hat  aw  «?'^^f '""''•' «""»  "  "  •'•o  proted 
^>^^  it  i,  .  geographit-l-fr^^o  fiS!l"^  "  "  ?P*  ^'•'«°.  ^o^  Lih: 

Wntobei.Ep^,idJ,;^^^^^^^^  not  be 

men.    Jt  uiigh*  h.ve  been  hetti^^T.Z   f^l  "^  ^""^  *«  t^eae  tw 

,  f*«*«w)aithei«,u«„.bo„nS««a^^ 

inarysurvey  would  h^vdhm^ml-^TiSL   ^^'''''^^^^'''^>^''^  •  P«Kn,. 
«P«^r.  loaded  ye«elwl^uSe«W^ria^^^^^^^^  Wingto 

-..tter  of  Bon.eia,port.nc<T™u  ZS  bo.^. 

7«.  «.d  we  h.,e  no  doubt  the  W  ^ot^^^  T.^  ^^^P^^  »  -oh     , 
done,  «nd,M  a  Court  we  would  nnTll^•^V  "  ""  *•••  best  that  could  be     * 

the^u.,oH^«,„,,,;--;;Ji^^  f 

^^-.^«e,Uo^furthe,i  withregardtotho^^^  ^ 

The  protest  i«,decl*ra|»n  or  nar^^vti.-      s      ,  '       ^ 

*b«^  Wgo,  of  the  utorm7h»i  w^St^ul  """*f  '^  *^'  P"*'"-"""  of 
-Meats  that  have  iH«uh,d.  and  ^^.^^^^^ 

;^  to  it,  and  the  oonduet  ihlah,^^!  of  ll^'VlTf '*^  ^'  *»         • 
^P-raue.     With  whatever  formiitirS^wb  I'fc' *'!t*»*'»'Hjbtp,o^^   • 

OoMt.  «eWdencefoMheiastero/o^erL?;/^   ";°'  •^'^•1^^  «« 
J«n»  Md  them,  and  he  shonM  fl  '         *'  """^^  «  evidenaBaibst 

to  contradi«  the  evidan«.  .f  .u/Z^f  "*  '^mMsion,  or  it  may  be 


"-t-- 


«     *■ 


B^W^> 


(iOURT  OF  QTJJIeN'S  BBNOB,  I860. 


Mm      aepirtore  forlEI  yoyage,  the  ftvight  of  wbfth  was  inrared  by  the  poll 
2j^Wjj.«j  ,he  had  bel^'keaworthyEfbeD,  it  wq^il^  Matter  at  what  point  sh^^i 
nft0eawQrth|^  the  ^arantee  o^  aeaw^iness  applying  to  the  place 
fo$fgfi  m^iff^'   (Art.  25p5  0.  (m    Itia  a  rule  that  a  y^fistl,  ai 
^  Wund  ^o^a  ought  to  be||  auoh  W^ate  of  aeawoi] 


ncoeasi^ll^ed 
I  as  to  reqtti 
|aorI 
^in  oiro' 

:  to)i  o&Siw 


Ittjibrtant  ra|[iu^  uqlesssuoh  repairs! 
I  «Mi||ent8L     Ifjho  vcsaei  V9  in  such  sti 
viiitiAag  the  Vo^,  it  will  raise  a  presi 
>i^t  otthb  voyog^i'and  may,  Aoooi 

lit  the'  repairs  were  required  -.^.^    „         ^ 
i|wncc9ueQt  of  t^%  voyage,  or  to  prOVe<]ffirniatiy0|| 
||wh^;8he  left'^^^ig^.  Mbntreaflnsuraooe  Coiap 

t^n ;  there  b  no 
[l'W»4'  »°d  Cow  Bay,  andy^^as  soop 
^%  t^  sink,  and  req,ttlred  piportaat 


•,ilfyj|ontrearfor  Mingan  she  h»i 
ed'A  1 1l>y  the  inspector  of  the  Compd 


how(ty«r,  is 

t«'>  bit  «f . 
the  ptotet  ^ 
4tttr  ^0 -loss  oj 
ro\ind;,t|)at 


i*»V,j^r  the  risk  under  the  policy  did  mt  attoi , 

I,  an4j;we,^o  ihe  statetthent  of  the  captttin;  uow^,. 

made  Wheu  b?  reached  the  Magdalen  Islands. immii 

^e  Vessel,  ARat  fhen  (he  y^ssel  was  examined  akic^^., 

B  had  juffered  i^j'ijirx  h  striking  on  the  roeks  at  B^ii 

foment  is  repeated,  aa4  the /bc^  aasumedt  to  be  c6rredt  b|  Ae  ajL---. 

iit.th^  "protest  whichlje  sul^i^taUy  served  on  the' Company  hS^  at 

We  haye  therefore  the  ap'pellaittis'v  pwn  admission  that  thft  yettel  had 

kiU  a  >ock  at  Bersimis,*  and  thiit  thip  was;tl>6  cause  «f  ^e  injttfy  wii$4 

rBqttir«4  the  repairs  made  at  G^m  Bay  and  it  Sydney,  ahd  as  Bersimb  is  b«tw<>er 

'Montreal  aadMinfiran.  it  in  nIeAr  that,  thi,  ir<iiKi«i  »„<■  „„<.  _^ l^t._  -.llI  '  l  .  i.o^ 


r  i> 


'  %   <WJ^*^*"  *°**  Mingan,  it  is  dear  that  the  vessel  was  not  seaworthy  wfaeii  M^t 

^^i»W«.'■'^      ■        '   ,      '     •.       V  '   ,♦  '        ..    -"^V    '  ;■     ■-€k■|"^:^ 
^      .Th^  praof  made  «hat  the  vessel  was  repaired  at  Sydne^  and  wa»  fleaji^Wiy 


'**^®  ■'«.*^.*^'»*  port,  does  not  alter  the  oase^ ,  Jf  .^he  vessel  was  not  fdJi^rthy 
.  w^*«i|^ began  her'  voyage,  the  rfsk  did'not  'attach  under  the  polioy,'»ni  ooahl 
not  4feMh  ailer  the  repairs  were  made,  unless  the  consent  of  the  Company  had 
'^^ra^obtfined,  trhioh  does- not  appear.  v 

pi  theref9ro  consider  that  the  action  was  piroperly  dismissed,  but  npt  fmrthtf 
ibds  stated  in  the  judgment  of  the  Cojirt-betow,  yii •  that  the  ^r 
prqpfs  fMuired  by  the    conditions  of  tbieTpolica^  wtire  qot*  furnished,  < 
the  yetael  had  become  nnseaworthy  in  oons^u^ce  of  the  changes  * 
liiaae  a(  Sydnpy,  that  iy  by  fadMpg  the  centre-board,  which  wi 
the  rej^  were  mad«.    W^M  proo^tfaat  the  change  in^ 
and  Uiere  is  strong  evidence  VRile  yessel^was  lost  after  leavi^ 
to  the  yiolenoe  of  tbe  storm,  and  not  on  accoi^fl'of  any  chan 
boarA.  m^  . 

W  thwefiia  ba8»  our  judgment  on  tU  grennd  that  the  » 


^  orUyf  when  she*  left  Mingan,  and  that  therefor^  the  risk  did  ut  at 
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^i^llP/  the  plaoe  of  departure  for  ♦!.- !  ,    ***  «e«worthj  when  ahe  left 

^,>theMidpo%j        '        ■^'*'"^^'««' «««fl-i8ht  of  which  w«.iX!eJ 
.  Ik       "**  **"*''^«ring  that  owfDff  ♦/»  ♦!.-  X 

*'^"  *<»««.  e.a,cr„.«i; 
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00T7RT  09  QUEEN'S  BENCH,  1880. 


«  Nona,  toaaBigntf,  run  dai  JagM  da'U  OraV  l^aptfrieqi^  du  Diatriot  de  Hon. 
Mk),  d^boutODi  1»  4ito.  reqaAto  tTOO  ddpens  oootro  le  d^f«od«ur  diatnitg  k 
]f«Mn.  B«thun«  k  B«thane,  avooata  da  demandeur." 
^e  learned  Judge,  in  rendering  judgment,  remarked  m  follow! : — 
"The  defendant,  arrested  in  lirtue  of  a  capias,  oonteata  it  by  aummary  petition. 
•       The  allegktiifna  of  the  aflidaTit  are:  peraonal  debt  of  $32,073.71  capital  and 
^int^t  on  a  hypotheoary  obligation,  dated  9th  February,  1876,  anil  judgment 
for  thia  amount  of  „l7th  April,  1877.    The  general  allegation  of  the  oaae,  ginng 
reaaona  for  the  capias,  ia  in  the  following  termn :— "  The  defendant  has  aeoreted 
and  made  away  with  hia  property  and  effeota  with  intent  dT^raud  bis  credi- 
tors generally  and  the  plaintiff  in  particular."    The  deponent,  the  Hon.  J.  J. 
0.  Abbojl,  agent  of  the  claimant,  gives  sevenj  reasdns  for  his  deposlMon^  which, 
reasons  may  be  condensed  as  follows : —  "' 

Shortly  before  the  d»te  of  this  obligation  the  defendant,  stating  he  wasr 
urgently  in  want  of  money,  went  to  the  deponent  to  obtain  some  on  guaranl^o 
of  lot  No.  185  of  the  cadastre  of  the  western  division  of  this  city,  which 
property  he  represented  as  belonging  to  him.  and  w&iob  the  deponent  knew 
belonged  to  him  individually  and  absolutely  in  'virtue  of  the  defendant  having  ^ 
purchased  it  from  the /ftfei-comm/ssaires  (truateps)  named  in  the  will  of  his 
father,  the  late  Hon.  John  JAobiok.  ■  o 

That  the  defendant  then  held  in  the  Mechanics'  Bank,  of  which  he  was  vice* 
preaident^  shares  of  the  nominal  Value  of  $84,000,  apparentlf  paid-up,  but  pa  ,* 
whic^,  »bou(  $14,000  had  been  paid,  the  surplus,  $70,b00,  appearipg  tb  have 
been  paid  with  the  proceeds  of  notes  of  a  certain  Bobinson,  which  l^e  defendant 
tensed  to  be  digoounted  through  his  offifiial  position,  and  (which  he  had- 
caused  to  be  renewed  fVom  time  to  time,  although  he  knew  Bobinson  was 
insolvent.  ■    ,.  ^  ' 

That  this  bank  was  then  ^n  an  embarrassed  poeition,  atf  much  by  tlw  4^ta|r 
cation  of  t  clerk  as  by  the  maladministration  of  the  defiandanb,"^  andSttot; 
nevertheless,  while  representing  that  he  uigently  required  this  nioney,  the  defen- 
datit  lea  this  whole  amount  on  deposit  at  a  low  rate  of  interest  in  thu/bahk 
during  several  months,  to  the  7th  September  1876,  under  the  foUowin^eading 
of  account :  "  Alexander  Molaop,  special,  fit.  James  street."    2 

That  the  precarious  state  of  the  bank's  affairs  was  known  to  the  oAfoialS  th» 
lith  September,  although  hot  known  to  the  publi^^uffitil  a  few  days  liter,  when 
the  defendant,  apprehending  serious  ctpnsequences  bliimaelf;  and  witH  intent  fO' 
defraud  and  to  oonoeal  bis  goods  and  effects,  used  his  influence  on  tUls  offioek 
of  the  bank  to  causS  them  to  alter  the  title  of  his  deposit,."  Alexander^folso^ 
l|ieeial  St.  Janes  street^"  by  adding  to  it  '<miortgage  in  trust  for  loiiu  Aa 
'Idson,"  thus  placing  the  deposit  in  his  wife's  name,  and  then  tithdrawlogit 
trosliB^f  his  wife  Mfd. making  away  with  it  under  th«,l^retezt  that  it  was  h^" 
proper^N^To  the  reproaches  made  to  him  by  certain  officers  of  the  bank,  and 
Dotably  by  ()M<^dgea,  he  replied :  "  He  did  not  desire  tp  b?  left  m  the^ 
street,  and  that  he  fai^dkgpt  it  and  put  it  away.",  '  ,    '\ 

The  depqnrat  allegte^t  he  had  no  kqbwledge  of  this  avowal  of  th»^ 
defendant^d  of  the  withdwugl  of  said  deposit,  wccept  during  .the  thirty  day* 
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Th^d*ponent  knew  of  tho  mharn^  ,uio  of  th.  finwoe.  of  ih.  dofo.d.nt 

•nount  of  ihe  deposit  h«JWlegUim.u»Jyeipended.  ^\^ 

In  1876.  Mr.  Barnard,  Q.C,  the  leg.1  .d,«r  of  defendant,  bad  furnidied  . 

.Ute«.«„t  prej^ered  under  the  «^e^of 4^.  Ltu,,,  i/^tj^^  thl^;  130  So  ifdtt 

.ppe.r  .«.oog  the  .«Ui  of  th/defendant.  and  it  .ppeared  to  the  deponoht  Z 

Ihere  ren..,„ed;t*»  the  defendant  only  .hare*  yuludW  nLy  aoTfitodl 

companies,  andWmoveablea  over-mortgaged      •  »      »  "'J  ■»,  m  nnanoiai 

'kl^\Tthf'"'yt  *«'^"*'*.^.^«>"ti''«J-« "to  r  the  blereat  dueolaimant  by 
mead,  of  the  rent,  from  tho  "property  mp«ga£d  to  oUimant  rented  ittol 

Stirf    fi """"  V""  ^^*"""''  »877>  hi;cap«,ity  ofl^tee  o?ij: 
father,  for  five  yeara,  with  right  to  renewit  five  yeara  tenger  w  ..  rulil?,* 

revenue,  of  the  aefondattt.in  hia  jhare  of  the  auoceaaioa  unseiaable  and  inalien^ 
able^d^^ugbjhe  defendant  kne#  h^  had  acquired  thiiT  property  in  virtue  of  ' 
jrs  to  al.cnatS>onferred  on  the  fiduciaries  of  his  father      ^  ° 

That  the  defendant,  in  oolluaion  vHUi-ljiawife,  cauaed"tho  latter  to  interfero 

Llr'  m"''I?V''''"'"'  •'^^^•••^eftndant.dterheialiS^ 
judgment,  enaW.ng  d^en^ailt  to  enjoy  the  revenue  of  said, property^  '  ' 

iiei"r  v*l     I,     ■^'  ^''Vf^-'^-'Mie.  tho  truth^of  th^^-i.  .nd  par 
licdl^rly  j^e  allegation  of  fraudulent  aeoreting.     He  aava  the^rtl«„l»r  1^: 

3!iJ7  /ru*'**^" '"'''**  "^^  patrimony,  apd  in  p«ment  of  Wltimi^ 

in!JtlofSlTr''t"''f'^  **^''-  ^^^^^  «  1875,  the  aum  of  19,000 
in  notes  of  the  Mecbiuyes  Bank  was  mentioned  as  assets,  and  that  Mr  AU^!1 

w«  thep  in^rmeji  ^^  W|s  the  ^alanee  orm.OmTXmy  '^'  ^''"^'  - 
TJ)»tneitBer>BW4f^nt)r.hjj  ever  secreted  any  portion  of  the  t30  000  nornf 

JtwilTrfl^SS'"!"*  •^^«f«»>'»"''-  -^fr-  with  the  bank,  tho  p«t«.d«i 
•V  l*n*t,^y  ttpW^Hl.,  Th.  14th  Jwiiary,  1876,  four  moathTi^r^ 

:il>:r.°*r:?.j!^?'M^'-^> ""» ^r.  B,ydge,  took « „u;:^z 

ipimoB.     f 
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;Ht,  and  Mr.  Abbott  it  npt  f<^  fmm  ihnring  thii 


■c-l 


r. , 


68 


■  \     » 

OOXTRT  OF  QtjflEN'S  BENCH,  1880. 


V 


; 


Cteter. 


"  .Jil         l»temnUon  of  ihe  wife  of  tho  drfeod.ntoot.Id  not  hipder  the  oUlm- 

ITl  r''*'"!««^'''"'8^ilitay»^'»^  revenue- deruod  ftp.;" 
.Ddth.. ho  could  •";[«"«n«JjiM|irwillof  fh#drf«nd..t.to  den..ad 
n«r  righto  and  those  ol^ho|gM|Un|fite^      ,  '         % 

That  J|r.  Abbott,  aftjIiPi^flifC  intimate  friend  of  the  defendant.  hM» 
become  hui  enomy  and  girL  in  ord<^  to  pfttpon.  th«  deoi-ion  on  the  Jtiil^ 
vof  .aid  mortgage  that  h«  ta.de  u«,  of  the  mean,  of  a  ca/Ha,,againrt  the  dcfeS^  ^  , 

wJi'w,*'^^';^**'^'^' '""'"«  '^^  the Icgalad^gil late  John  MoI«,o, 
WM  that  of  hm  U»«t«monUry  eicotttora,  and  ^MiHZ'^  tho*«»rfen<iaBt  and 
of  h,H  brother  John  in  the  .uoocsHion  wore,  according  to  the  idvice  of  Mr  Abbott 

pn)IH.rtM  th^e  him«)If  offered  iho  loan  ii  queetion  on  the  wwitv  offered 
rhaSill^Tf '""'''^"•''  ^''f  ***-"  aucce.^ion'who  /rcS  T 

\!Si^iMb^^^  *"  ''"*""^*  "'T  '*'"'*'"^  «'  i"'"™""^  »«  tb«  »«» 

. «,  ^* '';;?"J{"'o°«'*»"?|'"«e  of  the  Bank  thai  the  defendant,  in  making  .rrii».. 
-«enta  ^♦h  the  Bucce»4  of  Ma«on,  had  pccarion  to  ««  that  there  Jre^orZn 

bu^llK?      .       ^  *°  "«"  "^  ■""•'"**'*  arrangement  with  hi.  creditor^ 
but  ooulJ  not  succeed,  owmg  to  Mr.  Abbott'a  oppoaition. 

;  J^I^JTr"^^  t"^^^  Preetoan  w«i  but  to  retain  for  tho  wife  and     ' 
defendant  hadno  lottger  mean,  to  providefor  their  aubsifltence. 


t6  fact.,  .nyoke.  four  legal  mean.  again8|,|h^alidity  of  the  wpuM.   4.t' He 


4 


chapter^  aeotjon  2/and  3  h.  0.  R., 


jThi.  m«nB  even  if itwere  fSd  in  law,  ib.tyo,4o.nnot«t  aidetiie  cam^ 

^Tt    ::  "  "'P"^^  *^^  «*e^|l^.lue  of  the  prop^rtj  i.  ^  to  1^^      " 
the  debt  ay  .nte«.t  and  ti.e  exlj^of  th^^^^^^ 

t^^Z      u^""'  *'•*'.''  ^'^  ooea.ipn/or:?ritof^.i;tbe  eh£  '  > 
H«^ tol«e>ent.re  cl.i„,, bu|oU»y  th«  h^^^  i^J^Z^ 

wl..<AIi»n^H^,^.i^,^iettied^th"kno^  ' 

ilifelii!  t;^   '"  "^f/^  "  arraogenSent  with  ^  B.nk  for  .  sun. 
uS!^t        theimounldae it,:tlie'ol«n,«t  and  the  other or^ito»  of 

'nifh.Z^S'^f  "^.f  "•  v^  ^"*'**'  ^'  *^**^*^  °*^  tho«  $30,000  in  the »,«».• 
ne>  oha^d,  it  wpuld  not  be  an  wt  of  concealment,  but  only  an  undue  pX 


.^ 


^ 


'  tln>  ffftthYn^i,  whn  were  nndonbtedly  wedite.^ 


■;-  ♦  / 


'■*-■ . 

: 

, « 

.s^- 

^., ,  _,^  , 

,V"  _  ■       -  — 
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Tli«  Court  doe.  not  .Itog.lh«  .gr^  with  him  on  that  point,  .t  Ut  m  rt^ 
p^..  the  cU,n..nt.,  to  whon.  he  r.pr«ient«i  hi««If  „  .bSut  prop^to^  Z 
not  «  ^e.i  cia  «,ft.^^u,i,„.     U  w„  not  for  defendant  to  «j  to  cj«.nt  ;I« 

p.jai.nt  to  «, :  I  .0,  ,r«<  rf.  .«6,n/w«m.  to  whieh  I  h.To  p««ed  thi.  mone, 
Un^wuhout^our  Itaowledgo.  but  it  ownot  bo  edled  makiSHL  wiTh  if 
E^cjom  to  «.;,.•«,  i,  .„owed,  when  the  debtor  withdraw,  or  hiS^hi.  .Lu 

rdiSTt  ff**  ?•''  ''"k?  •"**  W.  good,  in  the  h.nd.  of  on*  against  whomi 
i^  d.ffio«lt,  ,f  not  ,mpo«,bIe  to  aet?    The  defendwit  o«,not  p«tond  the  /u" 

denyU|em  when  he  required  a  ioap  from  the  olaimant. 
i  ,***^'^''  '*f;»'**°;  •^•»  ^"th*'.  tK^ven  were  the  le.M  to  Fmm^n  and  the 
iutomnnon  of  hu.  wife  offeeM  with  a  t»r  to  place  obataole.  in  the  ^y  of  the 
d^ant  m  recovering  his  debt,  the«,  proceeding,  could  not  be  cal^rwith 

n  ft.,  way^th..  point  would,  probably,  be  decided  in  fam  of  defendant;  Z 
.t..  not«,put,„  the  affidavit  of  the  claimant,  who  accuse,  the  defendant  of 
havmg  made  uM  of  tho  le.«,  to  F«oiuan  ^  oi.  of  the  mean,  of  fraudulently 
^^ing  away  with  hi.  property.       m  «  •"uamenuy 

-^he  intervention  of  |Iadame  Mol«,n  cannot  be  invoke<lby  olaimant  to  hi.  ad- 
JMO.    Madame  Mol«,n  had  pretention,  to  eatabliah  ;  .he  took  legal  meanr 
^^       "    "'^^"■"PPOwl  to  «ot  independently  of  defendant. 

'iiJj^'  .'?r?'*''«''»«  ^  »•»«  P'^for  the  ^legation,  in  defendant',  peti- 
"**"fPV«  »\^«  has  disproved  the  essential  allegaUon.  of  tbo  affidavit 

gepnucj^ccuBation  i.  exproi«ed  in  two  way.:  The  deponent  «»id  (hat   , 

the  detendanimtedanci  made  away  with  hi.  property  ^.dVffect.,  and  al«> 

.        the  BUm  of  mm  wbich  constituted  all  hi.  di.po«ible  asMt...    The  claimant 

.  .  allies  that  the  heading  of  the  account  wa.  changed  when  the  bank  wa.  in  «> 

embarr««ed.tate,  and  fixe,  the  dato  of  alteration  a.  6th  of  September.    It  i» 
faMlthdied  that  the  afteration  was  made  in  July,  when  the  officer,  of  thqjwnt 
v    did  nVtfcn«r>t.iffiiir.  were  bad,  and  thdt  the  withdrawal  of  the  mon< 
.     don*  the  commencement  of  September.     The  proof  eetabliahed  abo 
■     intention  of  defendant  in  making  the  loan  wa.  to  aid  the  bank. 

'  Tlw  defendant  pretend,  to  have  diapoMd  of  the  depoeit  a.  follows  :- 

Oct.  7.  Paid ....„ ;,. ...;  ^        ,  ,2         ._ 

'    «.„♦  •^"i^'*"^"  »«*•'■<>' W,()00,  at  Mol»n.*Bal»CV.^         '97  18 
"14*  pJdd  S  fSS*""*  "^  ^'^  ^  °'*'^^° ••••     ''OOO  00 

"  16: Do.  00.  ";::r:::;""::z::::::::::::::;z:  ffl J? 

Do.  on  capital  aoeount '.  'iqn  oA    : 

^  Do.  ai  per  «Utement «  0." .„. ^,^.:Z^     9,JjJ  qJ 

^' I  '  -^.   *  ^  '''."-x — \ — 

^B«pteiaber,btodejj|875.30iDtere»twith.d|pirnin'July,wM    80.410  11»       : 

' ' '  '  ^  '  -  ' '  ' 
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other  wUa.«c..  «or  wm  .^,  .Irrl!,  ""  ^'  •"•  "»»  '^»  «ontr.dktt«l  bj 
lief,  .nd  .uch  .'„  oo-ilU  h-^rk.  of  1    "  T '', '"'' '"  '"  "'"«"»''^  «^  ^ 

point  had  b«,n  on.  ,on  wWot  ^    pU.'TSf  .f.       n"'*  *"*  *"''  P*''"*'  '^  ^^ 

-on,,di..rt«d  bj  bar  hu.b«d.  b^oal  ftot^  J^^^^^^^ 

diTvrtMl :  and  he  mouam  th«  ^Jr-   i    .    -  /    .  "  '°"  ""'"•7  ^f^  beeo 

.mouot  of  the  deZuwiV  k!J'^^^      '''r«  *"«•"•«»  •»•*  "i'^rawn  th. 

th.  ban. wbu.  th.^:;;r::r  7d  r:HT  tL'rrb''-  ^i^^ 

«ootradiot«l,  bat  it  baa  bLn  normK„    rii\      ^  ^''•*  ^•**  *•••  "o*  been 

which  tbi.;it.:,i'Ta^b:Zi^c^^^^ 

■  made  to  the  wit„«  Btydge.,  who  ^T -T^d  h  LJ  JT*!''^  '^'  •^"•'"« 
fo«»«i„g  that  the  Unk^ld  lLT»  be- 1„^  u  k**'/  ""*  *"'  ***''  »'»•'  °'«»«J. 
not  with  to  be  left  with  h^ft  J  t^n  ^Jl  "l^'u^'"  '*'^  '*»«•  •"*»  »»•  ^^ 
pit  it  away."  In  thi.  •?.;£  th '  T'  ?*  "^^  ^^  ^'^  ^"^  »'  "<» 
with."  a«,  L  en-Jlov^  •^•trd^JLl  "^  '"  *''"  ^•'  "'»'^«  •»•/ 
d«.f.word.dl  the  fo«^«r.h?,        "'*'""•' ""««'""«^^ 

fondant  f^ltotl  no  oJ;:i^^^  ".^*  ^^•'  ''-''«««•- 

hinuelf.  but  M  the  proveHrlflTLT  a  k     •'""'  "^  """'•^^  "  »»«'«»P''«  *o 

fow.  been  withdrawn  fbm  hnLfanf 'J^'     !^":     ?'**  "^"^  *"**'  *•"•«■ 
who  wu  not  a  owditorZ  r.**^""' "«»  P»^  to  the  aoooant  of  hia  wife. 

creditor.    l^d^l^'^V^^l:'''^'  ,?"  ?  noproof  that  .he  wm  1 

direct  Wionagainat  Tl^ dZ  Jitr^^tl!^-' ''.tf  ^^^  •""«''»^ 
in  the  tranaaotion  nade  to  hrD«flL  hnt'^'Jr     ?J"*'  *^*"  "^^  .otife  part 

Thed.fendanti.ar.oJi;^;rh.wi"^^^^^ 
the  «»uritj  of  a  pCr^^ch?    ^  ^'f*  """'^  *""•"  »^-  *'"-««  «Po«      ' 
^^.  wit/tbeol|Xpi;^;'^i\"^^^^  0"-'  «d  of  having  afw! 

-.todb.t^ewdence^:crrt.rrs^ 


t 


t 


hi.  ftthor  wh.t  belonged  to  iUn'  ^irt  ""'"^  *'  '^^  •"*•"  •"^»«'  «>J 
Wmentto  the  plaintiff  th.t  thU  iJl  ...  !"  ""'V'^"'^  "'^  »«  *«'"*•»•  »»•• 
«nh,«oo.bl«  int.rpret.tion  of  th.  ftl  U  !*  tl  "^'  ''•■"^*  "^'""K  »«»  •« 
i-  doing  thl.  wo  onl,  o.rr,in„  ouV t*  .  ^  '^  '""'"•^  *'"»  ^l''  «*«ft««««» 
ftn.il7  on  the  .tree.  "  T?.lfrl''  'TT  ''  ""*  **'"«  "  '"'^  'i*"  W- 
"J-:     "  In  doing  thi.  I  Liild  not  h  :"^  ""  '''*  '•«•'  '•»"*•".  -4 

under  (be  itMon.ble  belief  th.t  T  l..^*^   ^  '  '"''  ••ptr.ted  from  It. 

"t  took  upon  hi„.«,f  to  docid  iff;  t  of  bU  "^  "T^  *•"*  "'•  ''^«^' 
the  .pp.rent  prejudiee  of  hi.  own  o„dao«  WT^'  "  ''  ""^  '"'*"'  *'"»  *• 
q«e«Uo„,  .„d  one  th.t  th»  Court  Xot  n^-  "^i'VT'**"'  "^  *«»P«<»ted 
»>«•"  r.i«d  onlj  i„ddent.ll.  In  th^  .n2      /     "'"^  *"  '*~'^'''  «»««  '»  »•- 

of  the  defendants  Mention'  M.V/othT;  r^; ''T*^''"  ^'^  ^'""^ 
both  .ide.to  .how  thi  cl.ln«  of  thJ  rLl         ''T  '^"  "*'"^"^  ^'^-H  on 
b«t  it  would  be  too  long  to  dil«  th^'^I'T"''"' '  "•«-  »>"•  their^Tlue. 
di-proved  the  e«,nti.I  .lllir„,  J         T-  ''^""•-     '''"'  ^«''«»<J-t  ho  „o 

pi^-tHr.  .nd  the  Court  ^^z  z:::^:;^::^::^'  't^--'  '^  ^- 

Cbo«8,  J.,  (diuentitm*  \  •      f\    »•.     !        P*t"'on  %ith  oo.t8. 
Thorold  'Crt'ei  ortr.'id.^t'i;  tt   IT'  llll'  *'"  '-^"^-».  ^'»'- 
o.plM  Win.t  Ale,.  MoI.on,  the  l^LlZ     I  t^^"^  '""^  ''"»  *  "ri*  of 

of  132.073.71.  for  whieh  Tudilenttd^Ld^^^^^     M  '"•"^''i'  ^«'  «  '»•''> 
The  «flld.vit  nwerted  th.»  Ik  7  r  ?         ^  been  obuined. 

tb.pl.lntiir£  JirtiouUr     th  t»rn'!^?;r-^^^  , 

Th.t  Molwn  h.d  .nnlled  t«  ^  ^''•'^  *•"  «*•»«»  »o  be : 

€.rter...lo.„  on  thTj^tiS  otr;::^"'^^^^^^^^^ 
«»  own  name,  on  which  be  lye  J7S'        ^  ''''"•■  '*"*»'  •^»<*''«'K  i- 
1875,  onder  ».i,repr,«,nUtLnStol11rK"  ""*  '•yP<»»h«  d.ted  9th  P^b.. 

«;«untj,  .nd  rep'r««nUng  th"t  ^^31      ^*L'?"***''''^  «^"*«'  ?«>?•«; 
Th.tMolwn  WM.tiKr;^iV'!^*v  °°«<1«*  the  money:  '^   '^  '    . 

^t.  telle,  b.d  iZritiz^^^ !'  -  -"--^  -^-d  . 

Tb.i,  notw,th,tMding  Mol«,n'.  wpwSSJ&hl.  W     • 
-id^mon.,,  he  depoeited  it  .t  mM  iJ3^Ud  R    t^  "5 1"  ""^^  '^^   '   ' 

TUtonthe6thSept./l876,U.eXvil;^^    "^f  ^'•'^'P*'^  " 

•on  b«,«ne .ware that  th«  Bink  mirS  .ndt^^I-      l?!!  ^"^^^k^^  Hoi- 

«b*  boob  of  the  Buk  to  be  .It*li  k    '°f.  *«f^»»«  of  the  depont  .oeoniit  i. 
♦30.000.  with  worued  intLt  .ndl«iiT  ^'  't  ''^"^  *•*««*  tW 


f«rt«*. 


/ 


•woPBt  iy- 


*., 


•  debtor  to  the  Bink  in  .g^ 
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XolMn 

•nd 
Cwt«r. 


" 


sum,  declared  that  he  had  tnkea  the  said  money  beoaose  he  di^^not  desire  to 
be  left  in  th^  street,  and  that  he 'had  got  it  and  put  it  away ;  ," ' 

Ifa^at  dcgon^  had- Hot  become  {(Ware  of  these  eij^uivooal  facts  until  within  the 
next  previous  ^30  days,  savi;  as  to  Mplson's  iqsoivenoy,  which  had  oonpe  to  his 
knowledge  shortly  after  the  failure  of  the  Bunk.  Deponent  had  assieted  in 

.  iiegotiating  ^.a  settlement  between  Molsoa  and  the  Bapk,  whereby  the  large 
amount  of  ^toek  held  by  Molson  was  Cancelled ;'  '  ** 

That  yl^olson  had  informed  deponent  that  he,  Hols6n,.was  hot  paying,  anck 
eould  not  pky,  anyone;  that  the  |;3O,O0O  had  been  expended  in  various  ways. 
tTho  deponent,  in  the  autumn  of  1875,  had  clhibited  to  him  by  Mr.  Bvnir!Fd  a 
fitatqment  of  Molson's  affairs,  in"  which  the  $30,000  was  not  inserted.   Molsohc" 

^  bad  frequently  afterwards  applied  to  deponent  fot  further  loans.    Mojson  failed' 

-  to  pay  the  interest  ,duo  M'^anuary,  IBJT,  aad'told  deponent  thitt  the  property ,, 
\  mor&aged  to  Garter  came  from  his  father's  estate,  and  belonged  to  his  ohildreD,- 

.and  he  set  about  placing  obstacles  in  the  way  of  tne|>roporty  beingavailable,  by 
(in  his  capacity  of  legatee  of  his  falher)  leitsingit  to  one  Freeman  for  five  years 
on  and  from  the-  24th  February,  1877,  iind,  ailerwards,  opnniving  irith  his  wife, 
ciMiscd  an  intcHentioa  to  be  put  intctbe  cause  for^his  wife  and  children,  to 
embarrass  plaintiff's  recourse;         ,  -  '''*     .    "        .       ;^    ** 

;  .  ,That  he  had  Secreted*  said  sum  of  $30,000,  which  he  had  stiA  in  his  ■  posses^ 

i^on,  and  ha!d  no  other  means  for  the  paymcjnt  of  his  debts.'  •     ^^      ' 

'      'Molsoa  petitioned  to  guash  the  capias,  alleging  that  his  had  not  secrdUid.the 

$30,000,  and  never   had  done ' anything  with  a  fraudulent  intent;  that  he 

I-'  hq4.  berrowcd.,  the'  money   to  givol  the  use   of,  it  tci  the  ^lechanics  Bank> 

V  which  he  |iad  done ;  'that  he  had  draw'n  the  money  to  redeem  securities  which 
came  ; back  to  his   creditors;  that  the  statement  ini.-'l§7&contaiDM  $9,000 

"^ecllianics  Bapk  l)ills,  afterwards  expended  on  debts;  that  tiiatisf^otory 
settleiment.H^as  made  with  the  Bimk,  14th  «(anuary,4876,  by  deed;    ' 

IThat  Mr.  ."Abbott,  as  legal  adviser  of  hiniself  ^Us  well  "fa  .Mr.  Ciurter,  appYoved 
of  the  security  given  by  him,  and  had  adyised'the  transfer  of  the  property  froua 

'  brs  father's  estate  and  the  manner  of  doing  it.  Only  after  tljio  failure 'of  ih^ 
Bank  had  petitioner  l^^el^om^  aware^ihat  his  own  title  was  doubtful,  and.his  wife 

-  and  children  might  have,  rights ;  that  he,  Molson,  failed  to  arrange  with  bis  cr<#. 
^  di£ors  froin  being  overpressed  by  Carter's  clai'm-i  Hhe  lease  tb  Freeman  was  ia 

good  faith,  wi  the  rents  are  colFected  as  alimens  for' his  wife  and  ohildrisn  ; 

That  t^  interrentiob  was  a  perfeoUy  justifiable  prooeedii^ron  the  part  of  his  - 
wife,  who  had  nshts  under  hi'/ifather's>  will ;  ' 

.The  parties  Vent  to  proof,  and  on  the  11th  November,"  1^78>Mr.  Jostioe' 
Fapineau  rendered  his  judgment,  dismissing  Molson's  petition,  wSRlie  gjlound 
that  he  had  no|i^8uffioieptly  disproved  the  allegatioos^of  the  affidavit;,  apd  layiD^ 
particulafe||6i|rOTsthe  alteration  of  the  depos^aocountln  thd  books  of jfie 
iBankj^xraioo'lfpears^tb  have  ooiJuiTedl. 

la  to  me  rather  a  Utitrtiing  jpropoeition  to  Justify  a  capias^ 
I8|77r^ftia^  a  tlebtor  Waneg^^fisity  iti  a  statetpenli  ^ade  ilk  f8l 
'here  is  milch  in  the  ralctirtit  wholly  outside  the  issue.* 
ir  whicMhe  loan  wfs  grantM  ate  alien  to  thaquestioni  aa^ 


,     'T: 
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■in  the  naine  oJh^lSlS^r  «»!>"«  i»ued  on  bladrawing  out  the  «30,Ooi 
ri^es^foming^rt^^^^^  »«*  these«ecu- 

<o htvebeen  pu^  b.ik  to  til!l«W  V      •    7.°"^"  '°"""'* °?^^«  ^"^ »"«» 
come  from  th.t«o„rtAlt^^^^^^^  '""  ^''**^'"''  ''"'  ''•""8  «"8i°''"y 

intS.    If  iC^oamT  -       «1V  «"gge8ted  fVaads  ^uld  have  been  inquired 

:J^b<i7a;^7:^^  JJJS'""^'?^^    Tbiswaaregu-      * 
^m^J/^t^  crm  ■  anil^     '  P'^'^'^'-S  attachments  before  judgiient, 

.debtors'evSLr^  c«2^^^^       ?.  "•'  t  ■  ^'  '""*'*«^  **>  Pt^vel^fraudulent^ 
to  issue  temwiSl  „L^  •*       J' ^"thonsed  commisrioners  in  the  country  parts 

^^to  give  gre^Stt^to  f  ^^^^  ^°  con^ippl«ted  by  thte  previous  statute^  or 
*e  is  to  beli,Met^^hi^ -^^"f^  Irr^T^^  "  •^^"^ed  '     " 


Caitw: 


tV'f 


\ 
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out*. 


is  ampij  sedured  bj  a  valid  nortga^  is  not  entitled  to  a  capiat,  and,  farther,  that 
in  the  present  case  there  has  been  no  seoreUon.  /;  ,  j; 

It  is  needlbs  for  me  to  go  into  a  minute  narration  of  the  facts.    If -MoliOtt 
had  altered  tfa^  heading  of  the  aot^Qnt,  on  -the  eve  of,  or  immediately  before,  the 
jginsolvenoy  of  iheBank,  fof  the  purpose  of  making  it  falsely  appear  that  the 
•30,000  deposited  in  the  Bank  belonged  to  his  wife  and  children,   when  theV 
really  begged  to  himself,  and  if  this  had  been  done  with  the  view  of  making 
the  wit^rawal  of  the  same  from  the  Bonk  possible,  or,  at  all  events,  more  easy  of 
accomplishment,  and  with  the  further  view,  after  such  withdrawal,  of  making 
away  with  the  amo,unt  to  the  detriment  of  hitf  creditors  in  general,  and  the 
plaintif  ,itf  particular,  I  think  the  capiat  might  have   been  maintained,  for 
this  would,  not  be  a  case  of  so-called  constructive  secretion,  which  it  is  not  clear 
the  law  recogniTCs,  but  a  case  of  actual  secretiott:   the  alteration  of  the  heading  . 
of  the  account  being  the  first  step  in  the  process.  But  here  the  alteration  of  the 
heading  ofthe  qccount  wis^ode  months  before  the  insolvency  of  the  Bank ;  in 
Jh^  second  place^it  was  an  addition  rather  than  an  alteration,  for  the  purpose  of, 
making  it  clearer  tha^the  amount  was  the  pmjeedsof  the  mortgage  on  th'e*St/ 
James  St.  property— S  very  reasonable  purpose— considering  that  &ie  mortgage,  if^ 
a  good  one,  had  the  eflFectpractically  of  cutting  off  the  family  who  wer%  in  equity 
at  least,  the^re^  owners  of  the  property,  which  ijaade^t  all  the  more  necessary 
that  the  proceeds  should  be  secured  to  them.^In  the  third  place,  the  w^drawal  of 
the  money  was  not  facilitated  or  affected  at  all  by  the  alteration  of  the  heading 
of  the  account,  and'the  money,  after  being  wiEdrawn,  was  not  concealed  but  fully 
•ecounted  for. 

It  was  quite  natural,  when  Mr.  Brydgessp«ke  to  him  about  the  withdrawal  of 
the  mon^  from  the  Mechanics'  Bank,  for  Molson,  against  whom  the  Bank  had  * 
large  Olaiaf'which  Molson  did  not  acknowledge,  as  to  the  lai^er  portion  of  it,  to 
•ay;j,"rd<>n'tMrish*ypu  to  have  the  control  of  this  money  when  we  are  se't- 
•*,tling  accounts;  this  money  belpngs  to  my  family,  and  I  don't  wisji  it  to  be 
"on  the  street.''  ^; 

But  this  clearly  is  not  iecretion  as  against  Molson's  creditors  in  general,  and 
plaintiff  in  particular,  for  their  interest  was  that  tho  money  should  not  fall  idto 
the  hands  of  the  Bank/ ^ 

As  to  the  Bank,  they  have  been  since  settled  with,  and  do  not  complain ;  and»  ' 
Moreover,  it  would  not  have  been  secretion,  even  as  against  them,  unless  Moison 
inade  away  with  the  ntpney,  to  defraud  all  his  creditors,  including  tl)emselve8>. 
which  he  did  not,  for  he  has  accounted  for  the  amount. 

It  is  said  that  part  ofthe  130,000  has  gone  to  redeem  securities  which  belonged 
to  himself,  which  he  has  placed  in  the  name  of  hisifkmily,  *.«.,  the  substitution ;  , 
but  that  he  had  ddnt  so  does  not  appear  to  hatire  been  oonoealed.  On  kh(B 
contrary,  there  cannot  be  a  do^bt  that  the  stateveiit^'  C  "  was  honestly  intended 
to  give  all  his  ereditors  every  possible  Idformation  as  to  his  property,  ahowin^ 
what  was  iq  his  name,  and  whiMritras  in  the  name  of  th^abstitation'  and  how 
tte  $30,000  had'beeli  (zpended.  -Thp  only  diffioalty  waa  to  determine  the  legal 
rights  of  the  parties  under  the,  circumstanoes,  for  the  purpose  of  detefminiiig  to 
whom  the  various  securities  and  properties  mentji^Ded  in  the  statement  T^allj 
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..-'ttr«rrrr;:i:±;tj:r;L»-'''^  -r »■-»•  ^''•'  h 

clued  ,h«.,i,h  if  ZrhsJ^        ^,'°*'''°''*'  "^"°'  "•"""ritiM  por. 
««H..„  „,  i:i..a  rX,      *  '""^ °'"''"*  '"'"^  which  MouJ.., 

:  that  thfe  re«K,as  for  1 4^'^,!!'  ^"^  P«>perty  with  intent  w^laud/L 

^'*-  '^'•'^  ■«*"»«'  borrowed  the  money    that  i«  tan  non    >■  / 

pwpoac;  that-mstead  ofsonnnlv.n^.vT      ^^^  $30,000^  fS?  a  8p|lial   < 

.wnname;  thitla^healZJri^  r    '      ^f  "'"*"  theMeohanics^kWhia 

Jtfd.  That  appellant  beoamr&aolwnt  and  made  a-iilL™-,„f   4>  ».•    *  •- 
Whehie  made  no  mention  of  th«,am  of  Z^ 

i^^e.andth^tui^^h^:::^;:':!^^^:.':::^^:^ 

|»rty,  deciaringit  to  be  no  autatituted  to  the  madkiJ7^.Z  T  ^^^  '^ 
la.|tmeetsth5i^y„yi„gthat*e  Zlof  Z^^I ^  T^.J^'^K^^^^' 
tothfl^fnBoIvenojei*herofthea«»1Zf!,?K  m^  V"  »'•*»«»  whatever 
.fh*dingdid/oii«ilLtl.^dtta^?;f  "**"""  ^^     ^^'^  »'>««»^''1P 

'^— '"^^ iiiiiii..-    ■■  m iii«iiy i^ ■"     '"■!'■ ■'  - ■■■ ——-^-.^--r-,..^- f^-. — -^  ■         '  i"B 
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He  al«,  aaystl^  the  sutemenl  reallylwoountfl  for  the  whole  ofthia  money   and 

nfl  r  "ut^^^^^^^^  T^:  '''.^'''  orb,poth,caUon  is  no  coneearenT  'J 
Code  "  '  '        '^ '^''"^'^'^on  oouldbe  a  ground  for  <^;,f«.  u„der  the 

"^^litf  ^r"^"°1  '^I  *''  "PP^"""*^  -upport  of  his  peUtion  to  bedia- ' 
provTtbrt  he  h^^^^^^      5?i  .'"^  P"«^  '''**''*'™.r  «'-  '"ought  neoeasary-to 

E  thl  Jl  ^^  f  "•"  '"'^''^'  ^''  '^'^  "  ''«'  «»'I  ««««  of  f'^'t  "bout 
wh^  there  .^any  contestation.  It  is  not  denied  that  appellant  borrowed X 
^ney  on  thesecurity  of  a  title  which  he  now  contends  is  bad ;  tlmtteTel^d  ^e 

)S,S^^^t^&I^  *''  "^'^  heborrowedibr  aspecial purpo^.  he 
tafbe  i^  •f^""''"  •"""^'  that  ^e  changed  it  to  his  wLrn^U; 
Ss^'^V  S"^^'*  '•  h^  the  conversation  referred  to  with  Sn  ^ 
Brydges  Jh,,s  wasWour  time,  thia  confusion  of  the  relevant  and  the  irrelevant 
ir^3T''"!c''  '"^  the  stenographic  process,  by  which  cZ3 
fd^e  oS'  It  7«'"f  ^-''""'^^^^•'♦'«  Btenographevand-to  the^di" 

*.^reanyrende.j5gou«etves  unfit  f^^  U 

a  few  simple  details,  which  might  have  been  m^de  the  subj^st  of  admissions  Z    ' 

'  ^^fT"^^'  '''^^•""'*''«  ^^'^^'^  Banlc'appear^Jo  TS  L 
o|8.dJof  the  cage.    It  is  important  to  know^hen  the  s/nk  waa  in  dTffidltiea 

"ll^^^T^''''''''^'^'  MoIsonpaidtljeprer^o^Th'  a^  ' 
Bank  hi    '  '^^'^'"'f-^  the  hiding.  anVthaV,  by  the  feite   f  ihe     ' 
Bank  h^^came  .^solvent;  but  however  j^aiftlly  edifying  the  informatioimay 

Mr^S:^^^^^^^^^  toLlftriastatockSriS     . 

^Ihe  el    T?r    ,?"'';'*  **''"  '^^^^"'^'^  terms,itreally  throw  no  light     ' 

from  h,s  own  acts  fo  those  of  others.  -.Wijh,  these  last  we  h^e  nothing  todo  '    ' 
nor  ar^  we  cajeduppn,  I  think,  to  ei^t^ any  opinion  on  the  vduSw ^ 

In_  January,  1875;  Mr^Mol'son  sought  to  obtain  a  loan  of  $30,000  on  th* 
security  of  property  standing  in  his  ow«  name  in  GreaMB^a*ea   tre^t     On 

Stuhet-  r  ?r"  r^'  *'">^°  wasr,fusff;,?r  rii^^ 

to  Zt  „f  %^ "v    *  T  '°*"'  ^«'^«f«'«'«-  Mr,  Molson  tLhad  recoup     . 
tlidlZll  J'.^T"'*'"*'  ?  ""^^  ^"^  notaflfear  he  eommunica^     « 
thediffioul^  thathad  been  raised  as  to  bis  title.    But^rhaja  this  fact*  ia^S 
«.gnxfic«,tt>an  It  would.othe«ise  appear,  inaamueh  «.  U  was  thereljonfc^ 
agent  under  whoae  advice  the  appellant  hl^dpurchased  the  propert/^3bn 

{^0  W        7''^-    ^!^'.r^  *»-  <•-'  ^^>  that^pUn"  Cw  nj  . 
there  tras  a  question  as  to  hia  title,  hypothecated  the  pcoperty  w  bis  oWStS 

«t<pce.pMd  intoiiaown  acc6»dt  "ia  trust -iri  the  Mechanic. B?^!^.- 
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rZ  r*'"***  -o^'PO^t^ibr  eome  time;  .nd  thek  the  heading  wm  changed 

^S^^    "1  by  one  of  hi^wilncsses  that  the  pbject  of  ehis  ehange  i;rto 

.pat  the  money  ,n  the  name  of  the  parties  to^^hotf  it  belonged,  and  thS/U'w^s 

pretended  that,  by  o Id  Mr.Molson's  will,^  Sged  to  m1  MoIbo     /it  C 

not  been   ve^r  ojearly  witablished   when   this  ehango   took  place     btt/ it  Z 

^f  Slnf  "^"'I'  '''I  ^'-  !^>*-  ^''^^^''^  -  V»l>eri87fi^he  th^  . 

of  thirf  ^oney  was  chequed  out;  by  a  single  cheque  (p.  3>.     The  Wk,  whioh^ 
.had  been  m ,«»«,«.  ^difficulties  iu  February,  IgTo,  L-uch  pressed'ilth 
-toonth^of  June,  and  fitfaHy  closed  its  doors  on  the  20th  September.  1875  (p. 
/«  10^       "Mr.     "°  '^'  '"'^"^^""  that  Afr.  Molson  drew.out  the  money 

fh^tfi'T.^   ^  '^''''^''*^'P*"'"*'^""'**''««"«^^^^^^^  About 

the  t™    of  the  suspensionof  the  Bank,  at  all  event«irf  Septemb^,  r/p.  19  and 
|),  Mr.  George^  Varey,  the  confidential  clerk  of  J^MoL,  S  ^he  mado^ 

irif     ;»i?"  f'"  ""  "'''  ''''  P«rpo^  of  aiding  i;  the  setUement 
between,  h.m(Mol8o„)  and  the  Mechanics  Bank."      Some  days  later^ris 

MO   EraL    !•'.'•''  ^'''•'^"''  Mr. -Brydge.,  questioned  Mr,  poison 
BrvdUtL    r^^^^^^  ''""^  "»«»  Mr,  Molson,  iri  explanation,  Ud  Mr. 

t!  Sr   t         : ''" '''"  '^'^^'^  «oney)x.uti,and  had  put  it  Ly,  and  intended 

f  5i  "  **'°  purposes  to  keep  him  off  the  street."  J-p.  41  )     U  is  "^ 

-^^HtbTnocessa^ibr  the  petitioner  to  show  how  this  oon^C^'^um    J 

.    lor  Ills  crjditon',  if  he  yrould  e|cape  from  the  imputation  of  secreting     He  has 
a  tempted  todo  this  by  the  statement  G.  the  date  of  the  making  of^whilhal 

'  ^  wilitel^^^^  But,  after  giving  ' 

which  ifl  ^^*t''«^«'nent  I  asked  for  som6  explanation  of ,  theiirinciple  on 

.8^/rALr«V     V^^^^^^^^    "^'  a  balance-sheet,  but  merely  a  statement  of 
.ssets  andlmbriities  (t>.  20),  and  on  his  third  examination  he  is  tot^ly  „„able 
to  say  on  what  it  was  founded.    He  tells  ^s  thai  ('  we  did  not  keep  W)ksTke  • 
jperchants  k^j.  their  books  " ;  "  that  it  was  made  from' Mr.  MoWs  £c7  and    ' 

■oa  i,oj*.niu(,h  from  memoh«ul«,  he  is  totallyunable  to  say  ^ 

inolyhr'r'f  'V^T  •fo'^of  thefaet  that  this  particular  sum  of 
money  h,d  been    transferred   OD    »  transparently  abiurd   Jretext  fmiTihl 

iere     I  'J  "  ^T^?  ''^  «o  eoherent  explanMion  ^  wh,^t  thj  pur^J  >  '  '  -  J 

•^nivtSri^T    r"'""!  "*  "^  *^  »he  crudest  iSmofai^S^^V"^ 
"st  jS»  1!    ^;    ^^  ''  '"'"'  '"''^'"^  *°  «**>  ^*«  *«  xner,Vof  *be  ritle  t.;^'^  t-( 
LS;  P''^"^'  ^"^  *^*  PetitionertVfde  .^  deiding  With  thS^^  ■    *^  ^ 

See  tr^  serve  as  an  indication  of  the  i^uJZ  #.fra«>.  1 1^  ^L 
>ee.  Morroyed  the  money  knowirr,  tbe  of^«,,>  >,  ,^„  .j^?  J^^^j^' 
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oh^ged  the  heading,  on  the  9th  July,  1875,  he  must  have  kk6^  of  hi.  owa 
impending  inwlTcnoy,  and  then  it  is  clear  he  had  made  upft-  mind  to  take 
advantage  of  the  pretended  defect  in  his  title.  NotwithstandL  thiKhe  with- 
ZT^a  iin  r"7' ■'»'^'  ""^o^J'-K  to  "«  own  statement  now,  fe  spentlll  of  it 
♦  S  'i  r /"  """"S  "^'^  "'^  P*y'"8  other  debts'  Not  s^tisaed  with  this 
he  leased  the  property,  taking  a  qualUy  which  on  the  face  olf  it  defeats  the 

£!r'^?""'/''u"'"'-     ^*^  "'•*  *'"''  *^«"  »°°  M  ia  this;  that 
p^^intiff  may  t^t  whether,  in  deciding  that  the  title  set  up  in  hisloan  is  bad,  the 

petitioner  is  right  or  not,  and  that  obstructing  a  creditor  is  not,  linder  the  Code 

S^ut  of   he  «»ch  of  one's  creditors,  if  the  design  be  m.nifg«^,  ti  defraud,  is 
.^bstruotion,  and  it  seems  to  me  that  the  most^bvious  form  ofi^ctetinisfthat  is 
t>««rng  in  concealment,  ii  only  an  ob8tr^ction.     If  an  insolvent,\£/efra^d  bis 
creditors,  dig  a  hole  in  the  ground,  and  hide  hi.  money  and  valuabK  fe^ould 
1  Tie  ground  for  his  release  from'capias  to  say;  "if  you  had  looked|ii,th«  right  ' 
_^  pUc^  you  wouW  have  found  thdto?"  rl  think,  therefore,  that  th^  judgment 
^  jejeoting  the  petition  should  be  mirntayned.  taking  all  petitioiier'spiItensiSn.  to 
,r,    09  true.  '  y'  J,  *'■'    ,       \ 

*        Jyf'^-^'^^-^-^-T!^  Majority  of  the.  Court  U  for  Lfirming 
::       tbejudgmentoftho  Court  below.  ,  v\      """» 

The  capi«r  was  issued  on  the  allegation  that  the  anpellant  was  sicrtting  his 

property,  with  intent  to  defraud  bis  creditors.      The 'circumstances  ol  which 

IffidlT^         "     ' '"  ""^^'^  "^  *^*  «aiogation,  ai«  stated  at  lengthen  the 

The  appellant,  by  his  petition,  wader  Art.  81»x)f  the  Code  of  Civil 

^     dare  fteks  to  have  the  capias  quashed.     In  order  'to  succeed  it  was  incunLnt 

.on  the  appellant  to  disprove  the  all^tions  of  the  affidavit,  and  we  are  of  opiiS 

that  he  has  not  done  so.  1>      ,  \^  " 

The  evidence  shows  that,  fn  the  spring  of  1875,  the  appellant  borrowed  iVoI 
the  wnd«nt  a  sum  of  $30,000  on  property  of  which  he  and  the  respondent-sX 
legal  advuers  considered  he  had  the  absolute  control  and  disposal.  The  respondent 
deposited  this  sum  in  the  Mechanics  Bank,  of  which  he  was  the  manager,  in  hi. 
own  name  "  in  trust  Great  St.  James  street  property,"  being  the  property  o. 
which  thei(pan  was  effected.  o         r   »~  / 

Ash6rttimeafter,andabottttheendofJlune,1875,theappeUanto»usedthe 
heading  of  the  account  to  be  altered  by  adding  to  it,  "for  E,A.  M.  "  these 

initiab  standing  for  "  Miia  Ann  Mofion,"  his  wife.  * 

".L?°  *J'* '*«>'>'*  «f  September  fpUe^ig  the  appellant  withdrew  tfili-nimof 
130,000  from  the  Bank,  and  pai*  with  it  his  own  debts,  for  a  kige  portion  of 
which  he  had  pledged  Bank  stock  kod  other  seourities  coming  from  hi.  fofeharV 
ertate,  and  which  were  eompriaed  ia  a  legacy  made  si^^jcot  to  a  substitutibo  and 
i  titre  d'aliments,  with  «  dann  of  insaUusabiUtl  He  also  paid  other  debts  for 
which  he  h«l  >»|'g»ii^«^  awirity,  or  at  least  no  property  coming  from  his 
fath^s  estate.  There  i.,  however,  a  sum  of  |8,000out  of  the  •30,000  which  i. 
not  NttisflHstorily  accounted  for. 

Subsyjuently  the  appeUant  leas^  the  St  Jamca  street  nronertv  «»  -tJ-i-  »^ 
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When  .11  these  transactiouH   took  nlaci,  ♦!.-*,,  9^ '   '    "  , 

"  mney  to^the  Mechaniea  Bank  and  other.ld  h"'''^      *  T^  '"'^  *»""  «f 
Iitie*.  "™«"'  "nd  he  «a8  unable  to  meet  hifi  liabi- 

The  fjnestion  i«,  do  these  facta  establish  .  fr«„j  .i    .        - 
Ifce  appellant  ?      ;  „  '*'"""•  »  fi*«d«loDt  secreting  on  thej^rt  of 

I  do  not  attach  much  importance  to  tl.«  *.  • 

teinea  the  loan  of  the  $30,000  from  the  If'  '"  '^""'»  *''°  "??«"»»*  ob- 
were  difficulties  about  his  t'itle  toX  V^^Z^^-  u  K '^«'  '"''  '^"^  »"«- 
..Dce  he  had  applied  elsewhere,  and  hadT™^ J  ^Z''  \*  borrowed  the  mon^y. 
w«,  defective ,  yet  it  does  not  Lip^  tharhJ  T.'^'  «™"?"^  ''^•»  ^is  tit^ 

.bout  his  titles,  which  were  well  kSTJn  to  he  r""^^' ''"'  '""*'  "'  '"'^*'''''« 
» the,eforo.no  fraud  proved  i|Mhat  part ^thiT';'*^''!' '  '°8"'  •'^''«'"-  Therf  ' 
baving-btained  i^^n.onej,^^^^^^^'''^^^    But  the  appellant 
own  cr^it.  aoon  thought  it^mo^Vd^t';  if,  .!^*''';  «<»  deposited  U  to  his  ' 

.^nenUy  toapplyit  tothereIe«!^TCwrnn'^^  . 

credits™  could  not  •ttwh,  by  payingXtsT^JL^  ^'^ '^""^''^ '"''^  h- 
tbu.  n,ea«s  the  appellant  siu^d  tJ  hj  w^fe  and  7  m  ^^  were^pledged.  By 
money  which  he  so  applied.      .  ""'^  '^""'^  *'»«  '^»»o»«  benefit  of  tho 

father,  lid  J  he^'^ulitotl^ofTem^^^^^  '"""  ^'^'^  ''^*«  °^>'"  '*»« 

oijer  to  place  thto  back  in  tCtate     B«^'  -ri'  "^^  **  '^deeti.'them  in 
•  fraud  against  ftifown  family  in  dfanLiof^S' J^'  "^^""^  '"^  «>»"»itted 
»».  tbi.  co,ld  b^  4  excuse  t  coSt^  If??^^,  ''^*'»'^  "^  '«»>*  ^  do  ^ 
.-order  to  bring  back  into  his itS^tt n         '  ^^^m M  creditors 
W^ooutofit.  "'*"'**•«"»»«  property  w«6h  he  h|«i  im|,H,perlj 

««ch  of  his  creditors.  ^P*"*J^r''"^»PP'«'»»We  portion  of  it,  beyond  tho 

The  appellant  obtained  930  tffiw  Pmm  ♦!.    *         / 
rent  he  diaposed  of  the  sr^^ZrZn  o^T'"''^''^  *"'  "''"^^  ^'»  »«>1-  * 
\of  his  wife  and  family,  k^^g  ,7oTo  jJr  whTJl^'"'"  ***  '^'  -*»'«  '«'"'fi* 
W.eoount.  *^  ^^^^'"^^''^""ywtisfee- 

^hat  the  appellant  has  akaed  «  !•»»  -w.    r  '1^— ^  « 
ereiltors.  the«%.„  be  ,|»S    SK'?'^  "^^  ^^""^  ^^o  re«,h  of  hia 
T^  intent  of  t¥o  V^Z!,^?',!'^^'*  ~7'*  «»»»» to  defraud?  , 

»k.e««,    lrthe.npel2^';^\T*,^J^7t^V"*'^^°'"-«^--        •     * 
Bondent  VparticuS^^when  he  knew  fc  *»""•*  K«««litor»  and  the  re..         T 

*•  Money  ie  had  bo;rw^Ifr!„r  ^'  """^^''^^  "«»»«''»*.  'hj  did  he  pZ>    -^ 
'^Wd  he^-rnnf  S^l       ««Pondentto  the  credit  of  his  own  idfe? 
W  att.ch^'^i^/h i'S*""*  PJo^tT^which  he  knew  his  c«dito„  Zu\d  '■ 

f,      -  «'«>i^ns  to^h^,  wife  and  diUden,  while  he  had 
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represented  it  to  the  respondent  as  his  own  property?  All  this  elearly  indiostos 
an  intention  to  defraud.  There  is,  tnoroover,  the  positive  deoUration  made  by 
the  appellant  to  Mr.  Brydges,  "  that  he  did  not  want  to  be  thrown  with  his 
family  on  the  street,"  when  Mr.  Brydges  remonstrated  with  bin>  for  having 
withdrawn  from  the  Bank  the  $30,000  ho  had  deposited  there. 

On  the  whole,  I  thinlc  there  is  abandant  evidence  of  a  fraudulent  secreting  On 
the  part  of  thA  appellant,  and  that  the  judgment  ought  to  be  confirmed. 

Judgment  of  8.  C.  bonfirmed. ,. , 

Barnard  <fe  Monk,  for  appellant. 

i}efAun«  i{;  J3f0un«,  for  respondent. _  ^  ' 

(8.B.)  '  — "^;    ^_..^-^ 
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Coram  Hon.  Sir  A.  A.  Dorion,  Cu.  J.,  Monk,  J.,  BahsaV,  J.,  Tessikr, 
•I  ^  J.,  Cb0«^J. 
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*i>lrl 


HlLD  -.—V.  That  the  ;elahn  to  cuitomary  dower  U  •  re«l  right,  and  li  gOTerned  by  the  law  of  the 
place  where  the  real  property  of  the  huiband  to  (itoate,  and  no)  by  the  law  of  his  domi> 
die  at  tb^  time  of  bi*  marriage',  or  oi  the  place  where  the  marriage  was  celebrated. 
2.  That  the'  widow  eaanot  claim  dower  In  the  present  case  because,  In  conrormlty  with 
the  ijequlrcmentii  of  a  deed  of  douation  to  hei'  husban<)  and  herself  and  children,  6y  a 
Mlns  Symer,  she  renonnccd  to  all  rlghfto  dower  uponfall  &t  any  of  the  Immoveable  pro- 
IMjrty  formerly  b«'longing  to  her  liuiiband'stlither,  firom  whom  her  husband  inherited  the 
property  in  question  in  this  case.  °  , » 

*  This  was  an  appeal  from  the  following  judgment^  of  the  Superior  Court  at 
Montreal  (Rainville,  J.),  rendered  on  the  7th  of  Dccembor,  1878,  and  which 
dismissed  an  action  for  customary  dower  'brough|  by  the,  appellants  against 
the  respondents : —  "      »''  ••  _      .   .  / 

"LaUour        *        *        *  ..       ■    '  V^ '   '       ■/    ■■■■  -->^'';'"^ 

'<  Considdrant  gue  la  demandercsae,  Dame  Charlotte  Briohsen,  a,  Iv^otre 
"  aoOt,>  1849,  ^pousd 'Austin  Cuvillier?  et  que  de  oe  mariage  est  n^  Tantre 
4^' dem'anderesse,  Charlotte  A^n^-Clttire'-CuvilHer,.mari4e&  Arthur  Abraham 
'~I^«riBer  J  .  "  .  L"^  y)-  -       °  ' 

"Consid^rantMqae^SlWobre,  I857,>  ete  rendu  un  jugement  en\8^para- 
"  tiondebie^eHtre&dH&Dame  Charlcftte-Srichfen  et  le  dit  Austin  Cnvillier, 
^'>^  le  .,1'2  aoOt,*i^,  la  cKlp  Dnmr  C.  Eriohsen,  par  acte  reya  devaat 
"  maiye  I^ti^et,  No^it^,  a  reaosc^  &  lacommunaui^  qui  ayitit  exists  entre.^ 
'l^le^ejt^J^il  AaBti|i  CaVilJiipr,  soA  mari;  que  lea  scab  droits  qu'elle  ..avait 
"  alorig^taient  ipQ  douairevputumier  sur  Jes  inMneub|e8  qui  pouvaient  y  dtre 
^'•BTgfltHj 'ft  qnn  jHgeWicnT  li  tf>i^  rcndn  hoaio1ngB«nt,lc  dit  rtpport  de  pnti 


\^-- 


•       J'  7~  "  . 


■•-."■.! 


■^ 


■''I 


II   .  '•, 


\' 


'  Va 


do«,uela  itdt  le  dit  Austin  CamrJ'Tl'^  ^^^^^ntkAh^un „eabr. 
-Austin  Cuvillior.  Q J  n'ln  /'.*""«»''«"«  do  bionB  aveaJ  p Jj*  hI 
;;;^.tMant  par  Jul^  T, iff  '°  ^^*  ^ui'-  OulC    "J   , 

donatio,  do  «a  „^re,  se  tronZtZ:':  7'  ^f  ^"«  ^'  '«  <«'»  -"te^^ 
Sherbrooko;  o  ""^  «ef»«'«»  lopin  do  terre  Bitu^  su,  ]«  ru^ 

PjUealorade  Jeur  inariag«,  et  n«'«  i^.I^'^'''^'*"''"*"*  ''^  domicile  dea 

1434  du  Code  Civil  du  BJc.tj^iT.uCrj''''*'  """SSS;/*  ''^^-^ 

"f  lage  de  la  dito  Dan,e  Charlotte  kIk        '    "  **'"  *'*  ^*«'«wfc  suite  du 

"-"yet  a«  dife  douaire;       ^"^**«,^!«"'8ea  areo  le  dit  feu  ASSrCui" 

'I  Mais  MMiddraot  que  le  29  jnai  ififi«  n        ,.   '"  ^     *  '   ' 

«^^  derTd^fenierele,  et  pl^tl^l  "  ^""^^  ^'"'«  ««"'  %»««, 
:'r^«>J«ditfeu  HoLorabKu^t  G«vI17*';  "'•""  '^""-  '«•««« 
^  C^a'ft  #,rrault.  fitun  certain  actel  Cai?"':^  1"*""  tP^^^^"'  J>«««e  Marie 
.  2"^otte  Eri^aen,  4  la  conditEn'rcetTe  "t  .^"«*'"  ««^"ie'etiD^^ 
.^^^quesesenfants,  asapretentionTud    d^^^^^^^^^  pour 

Enchsen  a  ensaite  fait  telle  renoncir«  ^  ^'  *!"«  ^^  ^'te  Charbtte' '   * 

••  dj^ant  Thdo.  Doucjt,  notaire?      """'  ^^  '"^'^  P-^  '«  28  j«vier  7m 
W«e  la  dite  Pame  C    P-  •  k 

iMwoalwn  of  a  oerl«i„  deed  of  j     .'       ■.'  We,  after  h„iDg  t.k,.  „^ 


|i>fehitii  at  41, 
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•'•ll  dowor  «y4  AKor  uatrinlol|ial  rights whtohl,  or Ihfly.qan  in  ai 


demand 
t«  belong- 
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"  or  prctowf '  fbi  to  or  upon  alt  or  any  of  i\\fi  immoveable  prppertj  hci 
«'  ing  to  the  aaid  Auatin  OjliTiliier,  in  the  City  of  Mootrefil,  or  eltewherOi  m  the 
«  whole  ia  iheroifi  more  fully  eiplatQed.  And  whoreae  I  am  deairdda  to  aeoare 
"  linto'  myaelf  jnd  ny  aaid  husband  and  hia  children  all  tho  peouniary  advantagea 
*'  therein  grantetii,  I,  the  aaid  Charlotte  Cuvillier,  do  hereby  appoint  JM.  Cuviilier 
'*  my  lawful  ottorney,  to  renounce  for  qio,  aa  wcfl  aa  for  my  children,  bom  or  to 
"  be  born  of  my  niarringo  with  the  aaid  A.  Ci/villier,.  to  all  dower  and  ri^ht  of 
"dower,  and  all  other  matrimonial  advaptager  which  I  myaelf  and  my  said  ohil- 
"  dreir  can  or-^ould  in  ai^  way  have,  demand  or  pretend  to  have  in,  t9  or  apoa 
"  all  the  teal  and  immoveable  ^petrty  hereinafter  deaoribod,  i\a\  U  to'  lay,  49,, 
"Ac.,  Ac;  /  „  / 

"  Consid^rant  que  le  dit  prooureur,  M.  Ouvillier,  a  fuh  ttn«  jrononoittido  dans 
"  les  termes  d4  octte  procuration 't 


."  Consid^rant  quo  parmi  lea  lota  d(&orfts  dans  la  susdite  i>ro<lar8tion).le  lot 
"  posMSdi  par  la  diSfenderease  ne  ae  trouve  pai,'mais  que  ntfann^oina  la  dito  pro- 
"  curatioo,'et  I'acte  de  renonciation  fair  par  M.  Cuvillier  re^dqot  dvidente  I'in- 
^  "tention  dg  la  domanderesse,  ot.qo'ell^  a  virtuellement  renonci  k  son  douaire 
"  Bur  oe  lot,  xiuoiqu'il  nq  se  trouve  pas  <|^ortt,  puiaqu'elle  aoo^te  la  dite  donation, 
''  la  confirmo  et  rat^fie,  que  o'est  une  simple  omiuion  dans  la  designation  des 
"  imipcubles  sur  UiMk  |a  demanderesse  a  r^ellemeot  enteddu  reoonoer  4  son 

"  Con8idtfrs||||l||K  prouv^  que  lo  dit  feu  Austin  Cuvillier  et  lei  demnnde- 
"  rossea^^nt  ppB^^rdite  donatiooj  luquelle  aeu  tout  Son  effet  en  leur  favour, 
""  par  suite  de  IraFUpbptation  d'ioelle  et  de  la  dite  renonciation  de  la  dite  dume 
"Eriohscn:  ,,  ,    t 

"  CoDsiderant  quo  les  dispositions  de  Tarticle  1029  du  Code  Civtl,  par  looquollea 
"  il  est  dit  qu'on  peut  stipuler  au  profit  d'un  tiers,  lorsque  telle  est  lar  condition 
"  d'un  contrat  quo  Ton  fail  pour  soi-m6rnc,  ou  ^'une  donation  que^'on  fait  &  ua-" 
"  autre,  rcndent  iouduiissible  la  prdtcntion  de  lu  domunJe  que  la  condition  im. 
<*  poB<Se  d>  la  demanderesse  is  renonocr  4  son  douuire  ne  pouvait  pas'f  rofitor  k  la 
"  d^fendereMse ;      ,  .        ^ 

•' Conaid^ruut  que  cotte  dispoaitton  ||f  profit  do  lu'  ddfenderesse  pout  dtre 
*' acceptee  tunt  qu'ellon'est  pasrdvoqu^e,  ctquesonitcccptationcst  une  acoepta- 
"  tioi>  ^"ffii^nte,  maintient  I'ezoeption  en  premier  lieu  plaid^e  par  la  d^fcndcrcsse 
"  et  renvoie  ruction  do  la  demanderesse  aveo  d^pons  dis^raits  i  Mr.  Ed.  Barnard 
"  avocat  des  dercndeurs.'!      —  -     - 

The  discussion  on  the  appeal  wus  limited  principally  to  the  effect  of  the 
renunciation,  in  terms  of  the  deed  of  donation.  .^ 

Bethune,  Q.  C.,  for  appellants,  however,  submitted  the  following  autbontiest 
on  the  subject  of  the  right  to  dower  being  governed  by  the  iaw  of  the  ait'uatioa 
of  the  property :—  "  '  '*  . 

_.Art  248,  Cout.  de  /lirts;  3  G.  C.  de  Paris,  p.  679,  NaJ^.  Pothier  (Qrto.), 
Douttire,  No.  303.  Merlin,  Rep.,  Vo.  Douaire,  Sec.  1,  g3,  p.  2Gb  (6th  Ed.) 
§  2,  p.  217  (4th  Ed.).  2  Boullenois,  Truild  des.Stut  riols  et  peraonnela.  ^nd 
•pp.  of  Tit.  2,  Ch.  4,  Ol>8.  J7,  pp.  219^  220,  221, 222,  223, 244.  245.  N.  Pen. 
I-        ' .     -  .       )  W      '  '       ," '  '        V  '  '  '   ■       '■' 


r#'"^.^..i^RyjOF  QOilWB  BENCH;  I8S^ 


Art.  1442  of  o«o*li  Civil  Cida.  -  % 

dli.mii»«lofpk,„U(r».<,ti«n,  ho  remarked-  * 

As  tho  proporty  in  quMtion  Id  tlua  oauw  w<m  not  i„J 

ties  dewribed  in  tho  .W^  «r  .  •    •  "' 

wu  m  mo  doed  of  renunoiation,  nor  in  thai 

wh«h  a  was  executed  and  attached  to  the  deed  LI  aP« 
.ludgmont  nevertheless  declares  that  It  -,..  »i  .J'*'**"^  ^^ 
include  the  d«f«„H.„...      '!!".""""/"•  t''««"donti„tontio1 


includ,  the  defendanu-  prone  rynn/.h    T'"'""'""""^ 
power  of  attorney  was  "rf'-^'  /  •'  '*"  "on-appenranoo IT 

Lent  r^JcT!Z,Jlr'''  """"-•"  "^^  t^-tMr.  Cuvil 


inder 

■J),  Uit 

■ti«»to 

the  deed  Ind 

tenm.  .«,o«c<  d  ^ndoti^  "'"''"' '"""'"'"'    "''*''•»  »f'--  Cuviliier  ««*«««/- 

(in  the  absenee  of  any  XsL    wll^  '  T '^^  *"«^»'»  ^  ""^'"t^d 

.,»e«tion  in  this  eaus^fo"  o  he  ^ZHt"^"^'  P""""'"  P^P^''^  «« 
.he  renunciation)  how'  the  dl^  ^S  j'sy  Ja)  c:\^  "^  '"i'"'^"'^^  '» 
any  intention  to  protect  interests  other  Thailror  rT*^  *"  *•"•  ^ 
tended  to  renounce  her  rights  on  .„v  oh!  '  *""  *''"'  **"■  ^'"'"wf  1°- 

cribed.  It  i,\r„e  that  if  1  ac^7of  do/r^'?  **"""  ^'"^  -peoiiliy  des- 
Ni««  Symes  stipulated  i„  .  g  nVaT ta,  ^7?  >"v^  ***  '"  *'"'  J"''«»«»*. 
her  own  and  he.  children's  ZTL\C1^^.  ^^''T  •"°'*''*  '^■«»'*''»«  *»  ' 
to  her  hu8ban.d,  and  that  In  thelwerof  aT  T^"""^*  ^'^^  ^^'^««{n« 
y««.  it  iH q,rt.ilea,  fro.  he  n'T-^^'CS^^^^^  "'^t'"" "  ''''^^ 
Cuviiliorpnlyip,d  in  view  th/2l?«?.  ^       '^'"^  *''^""«^'«»^.  ih'«t,  Jfr.   ' 

;o«^;d  Of  gi^^'a^th::;; .,  b.^r Lt^^^^^^^      ^-^^  ^^^ 

her-dowcr  upbii  „//  the  immoveable  To^L  ^"^^^"'"'K  to  renounce  to^ 

C.n«da,..,„,i„,  eh,s.^peci6c  ptS '^^^^^^^^^ 

grant  such  renunciation  oHk,  JeXl'lw      f^  ""♦horizes  Wlatomey  to  ' 

Turnin,  then  to  the  -n«ncia't::1fe  rw^t,^^^^^^^  '^''^ 

nounced  totho.  dower  on  the  pronert. .«    1      •      J  *    the  attorney  simply- r^K 

elusion  is  inovitable.Thft  the  real  \2^r^  n.^      '''^f ''*^'"^'i^''.  ^^  oon.^  , 
the  dower  the  sp^ificp^pe^irdl^^J^'?^^^  was  to  release  fro«;  . 

of  attorney,  and  none  others,  and  tMn  all  t^^^^^^^^        r^m^n  and  power 
held  to  have  virtu,Mj,  renou„oed  t^the^low^l  i    ^"'"*'* '^''»'  "»•«  c-n-ot  be     . 
•"•"^e:,      ./;    :  ^^*^*^''''«»*''''Pf«P?«;^7  in  question  in  this  >^ 

The  renufiatioo.  «o2„W^^^^^^^  o^i  iTplicLon. 

f er  to  and  de^ribethe  imlmbr„±^»'""f  ***  '^^''^'  ""''  "•««'  ^P^i-i'j  ' 
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iMeliiMn'ctai.      Barnard,  Q.  C.,  (for  reepondents).    Le  seoond  moyen  de  ddfonm  des  ddfea- 
CiTUiier  «t  ki.  deurs  a  paru  suf&aaot  &  la  Cour  pour  renvoyer  raotion ;  le  premier  a  dt^  rejetd  et 

le  dernier  n'a  pas  dtd  mentionnd  dans  le  juge^ent. 
<  L'acte  de  donation  auquel  il  estr^rdrd  dans  le  plaidoyer  des  ddfendeurs  ne 

■* '  laisse  aucun  doute  sur  I'intention  de  la  donatrioe ;  oe  qu'elle  a  voalu  des  dona- 

taires,  et  eo.  partioulier  deft  demapderesses-appelantes,  o'($tait  ane  renonoiation 
pleine  et  entidre  au  douaire  ooutamier  que  Dame  Charlotte  Eriohsen  pouvait  pr<S- 
teodre  sur  tous  les  immeubles  appartcnant  &  Austin  Cuvillier,  oomme  lea  termes 
de  I'aote  I'dfabyssent. 
,  Cette  renonoiation,  la  dite  Dame  Eriohsen,  autorisde  par  son  mari,  I'a'faite; 

par  son  agent,  Maurice  Cuvillier,  et  les  tertnes  de  la  procuration  -rd^itde  dans  le 
jugcment  de  la  Cour  Infdrieure,  font  voir  que  Madame  Eriobse^,'  aprds  avoir 
acoepte  l'acte  de  donation,  a  voulu  s'y  oonformor  en  tous  points,  6t  a  en  oonad- 
'  ■.  quence  renoncd  d.  son  douaire  sur  tous  les  biens  de  Aostin  Cuvillier.  Mais 
accidenteliement,  le  lot  possddd  par  la  d^fenderesse  ne  8e>  trouvii  pas  dans  les  lots 
_     -,  decrits  dans  la  dite  lenonoiation,  do  lu  I'opinioa  des  demanderesses  que  leur 

droit  de  douaire  sur  le  lot  en  question  continuait  d'exister.  Cette  injberprdta- 
tion  de  l'acte  de  renonoiation  n'est  pas  admissible.  L'intention  de  la  donatrioe 
aussi  bien  que  celle  des  donataires  est  trop  dvidentti  pour  qu'elle  puisse  ddpendre 
d'une  simple  erreur  oldricale.  Madame  Erichsep,  pour  se  conformer  aux  condi- 
tions de  la  donation  a  renonce  &  son  douaire  s^  tous  les  biens  de  Austin  Cuvil- 
lier ;  pourquoi  alors  le  lot  des  ddfendeurs  ei^^serai(-0  exdu  ?  Et  reftt^Jlo  fkit 
intentionnellement  qu'elle  ne  I'a^ilit  pO,  }es  termes  de  la  donation  qu'elle  a 
.  acoept^e^  qui  a  eu  toiA  son  effet  et  dont  idlle  'a  profits,  ne  lui  laisse  &  ce  sujet 
auewne  discretion.  / 

Et  relativement  ik  Madilme  Fraser,  les  intim( 
cas  ci-dessus  rdfar^s,  ell*  6tait  life  pvr  les  aoi 
>  >^t  doit  d'aprds  la  loi,  se  conformer  au  choix  • 
sant  qa'en  loi  Madame  Fraser  puisse  avoir 
sa  mere. 

'  Quant  i,  la  premiere  question  soulevde^par  la  defense;  savoir,  que  les  dpQux, 
lors  dumariage,  ayontdtd  domicilies  en/Ai^leterre  dont  la  loi  dans  le  cas  actuel 
n'accorderait  pas  <le  douaire,  tel  qu'il-est  efiabli  en  preuve,  il  semble  qu'aa 
besoin  ello  devrait  Stre  d6eid6e  en  nveur  des  intimds.     D'apr^  I'opinion  qui 
tend  de  plus  en  plus  &  prevaloir  en  fait  de  droit  international  privd,  la  stipula- 
tion des  epoux  dans  qaelque  pays  qu'ils  aient  leur  domicile  lors  du  mariage, 
doit  §tre  ex^utee  dans  tous  les  autr^  pays,  tant  que  cette  stipulation  n'est  pas 
r^prouv4e  par  la- loi  de  la  situajuon  des  bietas.    Et  en  I'absenoe  de  contrat  les 
parties  sent  oensdes  se  soumettre  k  la  loi  de  leur  doiqitile  qui  tient  lieu  4'one 
stipulation  expresse.     L 'article  de  notre  Code  qui  fait^u  douaire  an  statut  rdel, 
n'iest  pas  ddfavorable  aux  iiitiia6s,  paroq  que  oet  article  n'a  -d'afyplioation  que 
quand  la  loi  da  pays  Stranger — la  loi  de  I'Angleterre  dans  le  oas  actuel — serait 
en  oonflit  direct  avec  la  notre,  su^  an  point  donnS.    Mais  comme  la  loi  du  Bas- 
Canada  permet  expressdment  aux  parties' de  faire  toute  stipolation  que  bon  leur 
semble  toaohant  le  douaire)  la  loi  anglait^  ne  viole  pas  notre  droit.    L'aatoritd 
de  Pothier  est  invoqade  centre  les  intimds  sur  ce  point.     Mais  il  est  dair  qoe- 


soumettent  que  dans  toos  lbs 
de  sa  mdre,  Madame  Eriohsen, 
cette  dernidre,  adme  en  suppo- 
le  action  pour  douaire  da  vivant  de 
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les  distinctions  faites  par  les  auteun  ;urfc.quels  lo8  intin,&  s'appdent  ne  parais-  Kr.ch«n .r.,^. 

Mr.fl^nardoitodArt.'l029oftho  Civil  Code  of  L.)b.  Pothicr/Comm.  ^ 
t.««».  Wcstlake,  Private  apd  Int.  Law.  Nob.  3^9, 3t0.  1  Felix  No  90  Z 
seq.     Guthrie's  Sgvigny,  242.  -   ,       '   /"'        **"*'  '^«-  ^^  et 

^     n  "  :t"  to'^'^'^  ^''- '^-     Thisi8a„acUonfortfo««ere«,«,„«i,,     '  . 

On  the  29th  of  M4y,  18(^6,  Dan.e  M.  A.  C.  8,.ne«  n,ade  a  doltion  to 
Austin  Cuv.ll.er  and  bis  wife  Charlotte  Eriehscn,  on  condition  that  she   hould 

ZTair       '  "  ^"r  K  "  '"  '"  "''''•^'''"'  "^^^  dower,  which  shlt%H. 
have  on  all  propertjr^wh..h  had  come  to  her  husband  fron.  the  estates oiZt^ 

rir  rf  T"  "T^'r  ""'  ''"'^  '^''"^«  ^--«'*'  '»"  d— d  father  and 
mother  Charlotte  Er.chsen,  who  is  one  of  the  appellants,  accepted  this  dona 
.00,  and  being  .„  England  at  the  time,  she.  i„  .execution  of  the  condition  of  the 
dpnafon.  authorised  ^Maurice  CuviHier  by  .  special  power  of  attorney  to 
renounce,  as  well  for  herself  as  for  her  children,  to  her  dower  on  the  severaUo  « 
of  land  .^specifically  described  in  the  power  of  attorney.     Maurice  0„v  I  Her 

AUSU^  Ouvillieyhe  younger,  died  leading  one  child,  now  Mrs.  J^rascr  one 
of  th,  plaintiffs  in  the  Court  below  and  ohe  of  the  appellants  in  this  (J,^! 

irhbh^C"  \  V'>*?^'-^.,-^b^o»g-S  to  the  female  respondent,  and 
*h.ch  had  come  to  Austin  Cuvillier,  /unior,  from  fbe  estates  of  his  late  fother 
and  mother,  has  not  been  included  io  the'  power  of  attorney  given  to  MauriL 
Cuvillier,  nor  in  the  renunciation  which'  he  made  on  behalf  o^f  M™  CuviS 

iJS^Srtb':^:^::;^^'^-'"--         --^l^ 

It  fe  under  these  circumstances  that  Mrs.  Cuvillier  (Charlotee  Brichsen')  anrt 
heriaughter  Mrs  pr««r.  have  brought  this  actionSo  recover  the  XJ^ 
W«m.r  which  they  allege  they  are  entitled  to  claim  on  the  property  ^hdl 
b^  the  female  respondent,  and  to  which  the  ren,i«ciation  does  nJt  apply 

The  respondent  has  pleaded  that  Austin  Cuvillier  was  married  i^En«I.nd   * 
^while  domiciled  there;  that  he  made  ^6  contract  of  marriage,  and  ttafthf   ^ 

dent;  that  Mrs.  Cuvillier  had  renounced  to  her  dower  unon  all  fl,r      '^ 

Z  Tf  t'  ,      '^"""*""'  ""^"  *^  ^'"»''»  CuviUier,  junior,  and  to  his  wife 

Sr  oh.;  •PP«"-"*«' '^-«'««^  of  •»,«">-'  rent  payable  to  the  donl   ndt     " 
0  that  f"  °"  T'^r"  *'*'"  **"•  ^"""'«'  ''-'^  ^''^  «tild«n  should^noun^ 
Uti      tr'i '''"**»»  »'«»»'  -PPeHants  had  received,  since  the  dateofT 
donat«.n  the  share  of  the  rent  to  which  they  were  respectively  entitlT 

had  bv  l""""  ^"-  ^^"^r^  ''''  "'''''''  «°  *''^«~-«»  »b«t  Mrs,  Cuyillier 

:^^lrs:jTn^srn.^-  ^-  -  ^« -po---  p-pe^,; 

4„^I'*r».*'T.  ''^"'  *^*'  "''•'""S^  ^"^^^^  Cuvillier,  junior,  was  mirried  it. 
EngUnd,  he  l,ad  then  hi,  domicile  in  Canada,  and  as  h  tas  mar^d  w^^^tt 
written  contract  of  marriage,  bU  wi'fe  was  entitled  to  claim  a  cfoua^vfjl:! 

Vol.  25— April.   ' 
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and 
CuvllU«r  et 


■'•  according  to  tlie  lows  of  Canada,  on  nil  property  hero  subject  to  suoli  »  dower 

•'■  which  she  had  not  released. 

By  article  1444  C.  C.  a  wife  is  authorised  to  renounco  to  her  dower  on 
property  cold  by  her  husband,  and  this  renunciation  may  bo  made  by  tiw  deed 
of  sale  or  by  a  subsequent  deed.  The  effect  of  such  ronunoiation  is,  according 
'  to  Article  1445  C.  C,  to  discharge  the  property  from  all  dower  which  she  or  her 
children  ujight  claim  on  such  property.  The  renunciation  to  be  binding  must 
be  cxprcsS^nnd  made  according  to  the  provisions  of  the  Code,  at  least  to  bar  tha 
dower  of  the  children.  I  cannot  therefore  say  that  there  was  hero  such  a 
renunciation  as  is  required  by  law,  and  that  the  children  would  bo  barred  by 
■■  the  renunciation  made  by  3Ir.«.  Cuvillior  from  claiming  their  dower,  on  the 
respondent's  property  which  was  not  expressly  mentioned  in  the  renunciation. 
The  renui^ciation,  however,  was  not  a  gratuitous  act :  Mrs.  CuvHlicr  agreed  to 
renounce  for  a  consideration,  that  is,  for  the  annual  rent  which  was  promised  to 
lier,  and  which  she  has  since  received.  There  was  an  express  acceptation  of  the 
donation,  and  the  omission  of  the  respondent's  property  in  the  description  of  the 
lot",  on  which  she  authorised  Maurice  Cuvillier  to  renounce  for  her,  was 
evidently  a  casual  omission,  and  not  intentional.  By  accepting  the  donation 
and  the  rent  paid  under  it,  Mrs.  Cuvillier  did  so  ou  the  coudition.s  on  which 
the  donation  was  made,  and  she  fiigreed  to  give  a  valid  release  of  her  dower,  in 
the  form  required  by  law.  She  caj  now  be  compelled  to  do  it,  at  least  as  far 
as  her  own  rights  are  concern^.  She  is  therefore  estopped  from  claiming  her 
dower  by  her  obligation  to  renounce  to  it  which  she  has  voluntarily  entered  into, 
for  valuable  consideration. 

Wliether  this  obligation  on  her  ^art  pan  bind  her  daughter,  Mrs.  Eraser,  is 

,j,   another  question  which  it  is  not  necessary  to  dj^Hiide  here,  ior  Mrs.  Frascr  can 

^  *oftly  clainf  her  dower  at  the  death  of  her  mother  (art.   14^9110.  C),  Jind '. 
although  Mrs.  Cuvillier  is  not- entitled  to  claim  the  usufructof  her  dower  on  i 
account  of  her  renunciation  or  her  promise  to  renounce,  yet  her  renunciation  •' 
^r  promise  to  renounce,  having  been  made  for  a  valuable  ccynsideration,  does  not,, 
«nure  to  the  benefit  of  her  daughter,  but  to  the  respondent  for  whose  benefit 
<he  renunciation  or  promise  to  renounce  was  made  (art.  1465  C. C,  Pothier, 
Douaird  No.  250-1).     It  appears,  moreover,  by «Mrs.  Eraser's  own*^«dmi8sion8, 
that,  since  she  has  become  of  age,  she  has  re6eivcd  her  sharcof  the  rent  to 
^hich  she  was  ^titled  under  the  donation  Which  Miss  Symes  made  to  her 
firth^r  and  mother,  and  this  would  likely  preclude  her  from  claiming  her  dower, 
^  she  could  only  have  reiieived  that  rent  on  the  oonditioii  stipulated  in  the 
donation,  that(her  dower  should  be  released. 

It  has  been  contended  on  the  part  of  the  appellants 'that  the  stipulations  of 
the  deed  of  donation  were  in  favor  of  Mias  Symes,  who  alone  could  claim 
iheir  accomplishment.  It  appear?,  however,  by  the  evidence  that  Miss  Symes, 
as  represeiiting  her  late  mother,  was  a  CQ-heir  in  the  estate  and  property  of  the 
late  Austin  Cuvillier,  8enior,,and  of  Marie  Claire  Porrault,  hiswife;  that,  as 
such,  she  h^d  an  interest  in  getting  a  release  of  the  dower  on  all  the  property 
which  had /come  from  their  estates,  first,  to  protect  the  share  vd^ieW  by  the 
jpartoye  had  been  allotted  to  her  late  mother,  apd  to  avoid  tbdi'^^rantee  to 

•^    '/'/■■         ••.■■■■    /    ■        ■■  .    ■■-■     ■:■■       ■  .■■■   ■■ 
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which  sho  was  liable  as  respects  ^  shnprta  niUiU^i  *-.  i  •    •         „. 

.1      e„,       1!     ,.  .         .  '™^  snares  allotted  to  her  co-heirs.     Sh«  h.id  Krioh^ii  et  au 

herofoe.  a  direct  .n  crest  .a  the  stipiH.tioa  that  Mrs.  Cuvillicr  should  renounce  CuwhS^^ 
to    cr  dowjt;-  aa  well  for  hursolf  as  for  he^  children.     According  to  art   1029  ' 

0    the  C.dl  Cod,  .a  j.p.btion  may  be  u.4.  (or  the  benefit  of  ^hird  per  on, 
when  such  .s  thd  condu.on  of  a  contract,  which  th,  party  stipulatin,  mZTo; 
Inn  .elf  or  o    u  g.ft  wh.oh  he  n.ukcs  to  another.     BoH.  these  conditions  t^t, 
bo  found  .n  th.s  donation  :  it  was  a  contract  which  Miss  Sy«es  made  to  rcUe 
herself  from  certain  responsibilities,  and  it  was  partly  an  ad^a^l^'o  ah    wa  Ld         " 
to  confer  on  the  members  of  Imp  P.....:i     ^u        l       .    .  """"Tp"  ""^  wanted 

I  am  therefore  of  opinion  that  tl.o  appellants  cannot  s«ceeed,_Mrs  Cuvillier- 
.because  she  has  renounced  or  agre.d  to  renounce  to  her  dower  and  is  bo.nd  bv 
{or  „grce.»ent.  and  Mrs.  Fra.er  for  the  rcsou  that,  whatever   rig  ft  s'Cav 

On  the  4th  of  August,  1840,  that  i..,  between  the  deafh  ohile  father  and  fho 

'   l^^r     ''  '''  '.  '""""  '"  P'P''^*^  f  Austin  Cuvillier.     O    T S.' 
J%  of  the  same  year  he  sold  his  sha.  to  h^  sister. Madame, Delisle,  now^X 

*WatlTf^"l-"''"'.'''^'  ''"•^"^**"  ^"-"-  obTained  judgment  .« 
siiH,.raUon  de  liens  from  her  said  husband,  which  was  duly  Executed   and^Bv  tW 

rapport  de^raticieu  it  was  established" that  the  sai4  Mrs.  Cuv  rerr;„oly  to 

iUcornmunaufi  de  We«, theretofore  existing  between  her  anjrr  said  h"  h    ^ 

2T\  ?  n  u^  September,  1858,  this  report  was  homologated  by  juT 
ment.  Austm  Cuv.llier  died  in  England  on  the  11th  February  1869  i Vk^ 
widow  and  daughter  brought  their  „Ln  against  Madat  Se  a' d  C  h  " 
t^l:r7Z^  -^^^^^^^^^  «-id  Austin  CuWUieHnt 

in  Sg^'t^E^M""""  *"'  ?'  W»"*  ©«-  Erichsen  were  married 
accrue        '  °         "^  ^'''"''  '^'  '"'''  «""*  '^^'  ^y  'h«t '»'  dower  did  not 
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CuTUIier  et  tl. 


«.idtam    Frio  ?  ^  ""''^  Austin  Cuvillior  had  ,„„do  a  donation  to  he 

r.hft?  ?'^"''^"  •"^"''"''°  '"='  '<"--0"OeetQ'hor  right  toLer 

•A'  tim   cas,.,  ,.nd  that  she  had  «occp.,»,l  fho  snid  donation.         * 

And  JnJ    That  the  miid  appellants  had  done  acts  of  heirship,  and  acconlod  *iic 
renundu.rSn  to  tho  succession  of  the  said  Austin  Cuvillior  is  null 
bad      to  VZtf'u-'  ^  '•''^  t'  "'oevidenceestablishes  that  Austin  Cuvillior     ; 
auo^i^^ .1   r  M      '  'r"'"«^^«^"""'=«^  thatlonuoilc  of  his  birth      But  tho 

qucHtion  of  donucile  ,«  of  no  importartg«;  in  thisc.,so.   Dower  is  a  real  right  whiob 
H  regul,.ted  by  .he  law«M  the  pla<je  wher^  the  in.„.ovable  is  sltuat,  1442  C  C 

"10  ngiit  of  his  wifo^nml  child  to  dWer  arose. 

Ji!:?  T'  v^l^"  '^r''*  "^^^  '^'  ^'^'  """  """""°°  '«''•'••  doVer  over  the  pro- 
per  y  herhu.ba^d  sells,  alienates  or  hypothecates,  either  by  the  deed  bv  wh  oh    e  U 

bsollvb"  I  r"*'"  "^'""*  deed  (1444),  Jnd  such  roLn       i  „  '  ^ 
absolutely  bnrs  the  dower  ,,0$  only  of  the  wife  but  of  .he  children,  and  (>-:■  .0 

ht  1  u:h^  ,      7?"  ""  *""'"  '"'  --P^-tion  out  of  the  othe   p  opcrt;    f 

A  u  t  ,n  Cu^  .Iher  did  not  renounce  to  her  doWer  over  tho  share  of  her  late  husband 
.n  the  property  .nqucation  sold  to  Mrs.  Dolisle.     But  during hor  ImsLdVl 
her    u^band's  n.ece  MissSyoie,  ™ade  a  donation  to  her  un5e,  Austi    Cuv  ,  i^' 

a^ct  r,u  on  autant  et  apris  que  Dame  Charlotte  Krichsen,  son  dpouse  actueUe 
«u  V;.oned  tant pour  olle-u.6a.e  ,ue  pour  se.,  eufants  „  s  et  A  uX  Te     a 
.nariaWecIe^it  Austin  Cuvilii^,  d  tous  douairc  et  autres  avdnt^ges  ma  r' 

''ZZiXtT   ''"'"°  ^"^"'"^  PO--tenaueune„.ani^  W 
dema,  dcr  0 Wtendre  en  ou  sur  toutes  et  ehacune  les  propridt^s  imme^blea  ci' 

ZT  "T"*K.""  '•'  Austin  Cuvillior  en>  eit*  de  Montreal  ou'lLur  e 
"  ^1  P  -/"'\P-«e  «  «^t«  "cquise  Chez  le  Sherif Hians  rin.dr6t  de  la  dUo 
Deu.msel!«^ya.e8,  c^nmne  representant  sa  mire  ddcddfe,  et  par  Dame  Maril 
Angehque  Cuv.  1  ier.  d>M,se  d'Alexaudre  Maurme  Delisi;  dcuyer  eTDer 
^lle  LueeC«v,lher,  sestaWk  dite  donation  n'adn.ettantpas toiefoisrel 
due  l,.ue  .vustin  Cuvilli^K^  s^  ;„f„„,3  aiept  ou  puisse'nt  avot  aZ  ^ 
n  r  r.  T'"  "'""'"S°'  ma^ioniaux  sur  les  dites  proprietds." 

with  h  '.    T7'  ^f^'  *'"•  ^''"•«'-'  ""*''°"^«'*  by  her  husband,  along 

w  h  her8,nd  husband  made  a  deed,  ,y.deK^aI.  at  London,  in  England,  in  nd  Jy 
wb^ch  he  fornull,  recognized  the  said  donation  and  the  .condition  of  repuncU 
jt.on  thercn  expre^d,  and  upon  the  fulfilmeMof  which  ik* Iwid  d«i,tion  dc- 
pendcd  an^accopted  the  said  donation  subject^e  said  condition,  stetht 
goes  on  to  say  that  whereas  she,  the  said  Charlott^CuviHi^r  was  d^irous  to 
secure  unto  herself  and  to  her  said  husband  and  his^eT  llThe  Z„T^ 
advantages  granted  unto  them  by  the  said  deed  of  donati^,  .#ith  thTauthoT 
.ty.^f  her  sa.d  husband,  named  and  appointed,  Mauric  C^ier  to  ^^^^^ 
ttorney  for  her  and  n  her  nam*,  to  ..nounce  for  her  as  well  as^er  chUd^^^^ 
"to  1  dower  and  right  of  dower,  and  ^11  other  matrimonial  advanta^ich  sh^ 
herself  and  her  sa.d  children  can  or  eould  in  any  way  We,  demand  or  >l„d 
to  have,  .n,  toor upon  all.the  real  and  immoveable'propU  W««Ar  IcS 
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Then  follows  an  enumeration  of  nron«»rHn«n;K:  I  j  T"""  ~~ 

in  question.  ^  "P"'""'  "'"''.''  '^«««  "«*  "'^^ludo  the  property 

Aliiurico  CuviKSr,  under  this  nn»K«.:.    •  ^  imi 

no  more,  on  the  28tl.  Janunrj,  I8G7.  '''"fHiontioncd  deed,  and  to      , 

It  is  evident  thnt  the  net  of  4'MiiurLp..v:ii- 
that  unlea,  MrH.  Austin  Cavillier"  d  cI."        '"■  7T  "^''''  "'"  ^"^'^*'""'  ""<» 
.age  of  the  donation  wa.i,M  J       ;tS^  to  take  advan- 

.n  implied  rc„«„ei„tion.  I„  olhcr  wol  „;  T"'  "'^'',     ^''^^  """-'  •'« 

by  deed,  and  -Khe.  cannot  be  hold  to  havll  "r""""'  "'*  "'^^  *«  '«"«""««  ^^ 

scrcoly  be  sorio„.l,  doubted    L  tit  '*  '"  ""^  ""^"^  ''"y-     ^^  «"» 

Sjmes  binds  the  nppelirt  Af  Jo  p.  i  I'""'^         '''  ""  ^'"''''^  ^''"^  ^^'^^^ 

invoke  the  donation  as  if  she  h.d  uJn  !       l^i  ^\^'''^''-  ^'"^«/  »'»">»  right  to 
really  redueos  itself  to  thi      J     ,     1  '^"'^'^  ^'^'  '^"""••'  ?"  «^»»  »'-  ^"cstiSn  . 

point  the  la.  p^vioa.  ;.^;:c:;,;:r;„!r  1^™^'"^ "  r^^"^'""  ^  ^"  *"-  ^ 

purge  the  dower  to  f-.r  as  shp  «•...«  '  '  -  --:".;-.  J  ho  wife  uould.  aiways 
The  diffieulry  arises  r::',;^\Z  TZ'it^T\  ""''''-'  ^^^  ^^ 
footing  the  alienation  of  the  inxnoJl  I     «  i  '      '     '  P"'"  ""  ^''°  '=»""' 

without  the  consent  of  the   Cif    '  7)1    a  !   f''  '"       ""  """''""  "'■"'  "'•       ' 
charges  ara  cr.ually  without   Tff..t  ^^^^'^'f  ^^.^^  ^  "Su^b    alienation  and 

d-"  The  i!.^isir:oi^  ;:;^^:;^%^'V''^"'''  ""^^  ^"^  ^""- 

3C  provides  that   the  wife  c.nn      I    I \        ,^     '"  '^="'  <^"'"-  3-^);  but  Sec. 
Otherwise  than  as  Z::!:.  TZ^'l^^^f  '^  "'^  ''"^^  «^  '-  -'"^.nd 

n.e«i,e  freeing  Ver  dower,  even  J  ;e:^''LS'"TI  '  "'T'  •'^ '''^^^  ' 

«;o.U  for  the  limitatio,;  i„  Article  r44.3   CO      J'":'=""^'.^--'"'-  '^  '»'« 

therr  Fifth  Hoport,  p  240-  "Tl,    fi    ;  ;  ^  '  "  ^"""^'"^sionors  siy  in 

?tion  that  the  hu^bana^^  „,n  ii      ^  T     !"'''  '^"'^'"  '"""""'''  ^"  »  'l'^''''"- 

jebt  to  dower.  Such  s  t  i!l  ',       T  7  '"^ '""'^'""^"  '^''  i"..noveal,lo  .sub- 

th.ltihe„.ereeon snTo'h    ;^    rj*'"^!^^^ 

of  tho.  ehildre.,  uZl    he    n  I  „   d   7'  '"  "'"•'  "■'^'  -'''"'  '"=■•  ^'^''*  "-  »•'«» 

••'c  following  Article      t^2        tl  wi^'^^'r  ''''T^'^'  ""'^"^"''^  ^^ 

her  husband,  she  did  „ot  bi^d  t  .MU        i        ,"  ""  "'""'*'"°  '^-«''"'''-  "'"' 

«o  that,  being  the  wurr    tor  of    Vn     7'  ^'"/'"^  ^^'"'^"'^^  ''--T^'^  -  "'"C        ' 

enjoymont;  ^  this  re^n  The  J:  H '";""'  f  •^«"''^'-'  disturb  him  in  hi., 

oatered  inti  possession  of  the  !      ^'''^  "•^"'^^"^''  ^"^  »P""  ''er  death  the  children  ^        ^  '     . 

mother,"  unleH^l "  el  her'  T"'*T  "7"''^''""'""  ^'"'^ »''«""»'«"  ^>'  "-■• 

has  been  ohang  dfthe  obtaUon  of t  ''''^''- '''''  ""'"^"^  J-isprudence 

ates  jointly  wi°h  her  hn  K    T       "'[^""^'^'y^  """tracted  by  the  wife  who  a'ien- 

^^rJ.erhiLd^h;;^|^tt'i:if     .]^^^^ 

vvarranty'which  she  contracts  in  thT .  1""'""  "' '  ^^  ^''T '■'^-     ^'''« 

this  reason  the  Articlded^;^;^^^^^^^^ 

dower,  whieh.is  effected  elZrwth  *         '?"  "^  ""  i"' "Moveable  subject  to 

*he  authorization  o?herhttndtwTy""i''''"^^^^^  ^ 

aer  husband,  is  wtthout'cffoct,  not  only  as  regards  the  child- 


■t. 


jk^- 


**• 


0) 
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^1  ran,  buy  ulsu  as  rcguriia  the  wife  hurftir;  saviDg  tlio  ozocptioD  contained  in 
ibtlowing  Article."  \  '     .. 

We  liiivo,  thcHi  not  onlyNtho  text  of  the  Iiiw  but  its  mooning  niORt  Dutborita\ 
lively  defined.  The  wife  can  no  longer  bind  hcrBcIf  to  give  up  her  dowor  8o\ 
an  to  advuntngc  her  huHband  by  allowing  hiiii  to  hcII  or  charge  his  immove- 
able ^ubjcct  to  dower,  but  (hut  czcludon  the  ^doa  that  Rhe  cannot  abandon, 
her  dower  for  a  consideration.  It  would  be .  to  carry  the  fear  of  tlio  wife^ 
all6wiiig  her  property  to  bq  sacrificed  for  Jier  husbimd  to  nn  extreme  to  say 
that  the   wife  should  be  dccliired  to  be   incompetent  to   better    her   pi^Mitioa 

_Jby  abundoiiing  her  right  to  dower  over  a  particular  'property  for  a  consido/a- 
tion,  as  ia\the  present  case.  Again,  it  would  be  to  give  the  wife  right  to 
do«er  twiccj  to  say  that  where  the  wife  alienated  for"a  botia  fide  consideration 
the  dcedlvisua  tQ  hove  no  effect.  Tlie  Code  does  not  say  it,  and  we  should  bo 
^^OTtrav'cning  tbescnflc-ofthe  Artideifweircr©^o|nroit  suoh^Tnr1ntcrprofufion7 


-L---' 


and  moreover  wo  should  bo  violating  tlie  most  evident  of  the  rules  of  Justice,  that 
DO  one  shall  enrich  himself  ut  the  czpcose  of  another.  Of  course  Mrs.  Cuviilier 
could  not  affect  her  daughter's  rights  by  any  rcnuiusiation  but  that  made  in 
accordance  with  Article  1444,  but  Mrs.  Frasor  has  no  claim  to  the  property  till 
her  mother's  death.  I  think,  thcrcl'ora,  that  the  judgmentwf  the  Court  below 
should  be  confirmed  with  costs,  altering  the  moiivi  slightly,  so  as  to  express 
that  the  deed  in  London  was  not  an  abiioluto  renunciation  to  dower  permitted 
by  the  law  since  the  llegistration  Ordinance,  and  I  would  dismiss  this  appeal 
with  costs.  ' 

■/^  Judgment  of  Superior  Court  confirmed. 

■ft^Zwofe*  5e<A»<rfe^  for  appellant.  -»^  ,  '  *< ' 

?«;•«««/ <fc  Co.,  for  respondents.  ^  "' X*^, ,  '  ^    - 
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MONTREAL,  20th  JUNE,  1872. 

Curam  Caron,  J.,  Druhmono,  J.,  Badqlet,  J.,  Monk,  J. 


CONLAN, 

AND 
I 

CliARKE, 


-.  r 


Appillant  ; 


Rbspondbnt. 


-    '  * 

Hkld  :— Tint  when  a  Unsband  withdraw*  hiiQgpir  from  tho  nialrimonial  domicile,  and,  notwith' 
etanding  th«  willingness  of  the  wife  to  continue  to  n*ido  there  with  him,  reftisoa  to  pro- 
vide her  with  a  tit  ana  proper  residence,  antl  witli  support  and  maintenance  according  to 
\\\i  means,  the  wifc  iv»y>M)§  tlje  husband  for  maintcni^nce  simpir,  without  suing  «» 
^        nfparation  de  corpi  tt\t'MitalUm.  , 

''Thisp^s  an^ppeol-  from  tl^e  judgment  pf  the  Superior  Court  at  Montreal, 
tting  rrTllftview,  reported  in  the  15th  L.  C.  J.,  p.  263. 
The  following  was  the  judgment  of  the  Ctiurt : 

"The  Court*     *    * 

•  .-   ,• 

"  Considcr%  that  tho  protection  wh^oh  a  husband  owes  to  his  wife  and  the 
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from   r  1   1  ,    -       "f /'^P""'^«"'.  «»'"'  »«i«l  hu^buad,  withdrew  hi,„«,lf 
foro  fuilcd  and  Ll!!!  i  ?        5     P™"""*^  """""  ""'^  condition,  ond  hnth  there 

inthieca.;:X  ;t;t  h;ohL""°\""'r 

proceed  aKainst^hr.L  i^  '"'^^ 

M  ConXTriZ  tbTr    "T  ""«''*  J"^'''>  »'«'  "doption  of  auoh  proceeding, 
tonance  and  dime  L       "'''"'""'  ''"''  "''*"''"«'*''^  •>"  "Sl't  to  the  ,^d  maTn^ 

rendered^^iis^  dZftt::::  tsVit  u  "r~- 1^"  ^-"  ^"•'^-^"^ 

Montreal,  and  that  tl,»r„  io      ^"".'""'J.  1»71,  bjr  the  Circuit  Court  silting  at 

aforesaid^rthe"       1^^^  ^^T'  ^  ^-'-' 

this  cause  doth  revere,  „L     •^»°«'  I»J^  by  the  Court  sitting  ia  Review  in 

confirm  tt  said  iXn^nr  '"."^' !'°  "'"^  ^""^S?^"*  '"  ^^'"O-.  »•"»  ^<^^^ 

'  Baidr^ibTdrtLrr^i"^^^^^ 

/Thh  W«#.  M     T     .  Dohertj,  appeiJaDt's  attorney." 

wh  ?eaS'f/s.  ^Cnte^^  The  Hon.  Chi^f  Justice  Duval 

*»hcCi'erkoftheSrtal';i        '^ 

ot  the  Court  a  letter  containing  his  decision  and  )^ed  by  him "        -  ' 

i/r.  ^Aer<^,  for  appellant.  *-•  4i.  «^u.J  ^ 

-S/r.  /,aa)«te,  for  respondent, 

,  /        SUPERIOR  COURT,  1880  .  - 

MONTREAL,  17thAPRIL„W  " 
Goram.  TorraNob,  J 

,       '°«'|«4«.tBe  whole  d./oftVeTtrAcI^^.nf^'**'^*?^^^  *«<«  the  date 

»^W  to  be  ln».lld.  though  the  writ  w«.  m^  .  ^f!!!"''*"'  ^""  "•»  •-"»«««  »»,  ww 
the  went  of  the  Crown  "" '"  '*"*' '-"«'  »«'«»•  ««•  repeltog  Act  «oelved 

A  writ  of  attachment  under  the  Insolvent  Ai-t  -«-  *  u  ' 

defendant,  and  delivered  to  the  asaig^erto  whomt  T  ?.       °«t«8»i»»t  '•>« 

"^^ignew  to  Whom  It  was  addressed  on  Ist  April 
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jimfunt,  before  3  p.  m.  At  u  quurtor  piiMt  llireo  the  Act  wan  oiwcnlod  to, 
•  *»hiclj  rt»|H'nlea  tlio  Inoolvoot  Act,  unJ  providoJ  tliiit  ull  procoadiiiKu  in  any  onno 
ifhc^o  tho  uaUto  of  an  inHolvont  liim  boun  vwtod  in  an  offioirti  uHnignco  before 
tli«  pum^ft  of  tliin  Act  mny  bo  ciiiitinuod  uiid  ooinplotcd  thorounder.  Tho 
writ  WiiM  not  icrvcd  ii|)oii  tho  dcanduiit  till  between  Q  luid  (J  p,  m. 

I'bkCukiam.     TIio  qucKtion  to'deeide  i.<.  whether  tho  dvfeiiduiit  wun  mado 
an  inHolvenl  by  tho  pMooeding  taken,  or  whether  tho  puMHJng  of  tho  repealing 
Act  took  hiiu  out  of  thu  opermion  of  the  Inwlvcnt  Aot.     Tho  old  rulo  of  tho 
operfitiou  of  |p  Aoi  wus  th;a,  if  no  period  wus  (isml  by  tho  statute  itself,  it  took 
effect  by   relation   froiu  thu    first  d.»y  of  tho  wssion  in    which  tl|o    Act  wim 
piiHHcd,  wliieh  t^Ji^ht  bo  weeks  or  niontln  before  it  reooivcd  tho  piyal  sanotion. 
Thii  wasro.Hcdic.1  by  XI  Geo.  HI.  o.  I.j.  wliioh  provided  that  Acts  Mhould  only,, 
hnvo  effect  from  the  day  of  the  sunotion.     Our  Civil  Code,  urtiolo  2,  snys,  "  tho 
Acts  of    the    Provincial     Parliament   uro   deemed    to  bo  promulgutod :   l»t. 
If  they  bo   ossoiited  to   by  tho    i,'ovornor,  from    tho   d;ito  of  such  oascot." 
;^l  Vio.  0.  l,.i«.  4  (Canadii),  enacts  thnt  tho  date  of  suoh  assent  shall  bo  tho 
date  of  tho  comm.-nccmcnt  of  thu  Att,      ll.iro  arises  the  (|ue8tion  whether 
tho  whole  day  is  included,  namely,  tho  wirolc  of  first  April.     As  a  generai  rule 
there  are  no  f^^otions  of  days  in  tho  computation  of  time,  but  there  are  many 
exceptions.      Dwurrin,  p.  779,  say.o,  "  and  '  from  thu  date,"  and  from  '  the  day 
"  of  the  date,'  are  of  one  scuwe,  tince  in  judgment  of  law   the  datalucludes 
"tho  whole  (lay  of  the   date."     1   Kent,  Commentaries,  p.  455,  say?:     "A 
"  stJituto,  when  duly  mado,  takes  effect  from  its  date,  when  no  time  \  Bxed, 
''  and  this  is  now  tho  stttlod  rule."   And  in  a  footnote  :  "  It  goes  into  oj^ration' 
"  the  day  on  which  it  is  approved,  and  has  relation  to  tho  first  monient  ok  that 
"  d.y."     In  re  Wolmaii,  20  Vermont  U..65:j.     Thoro  m  ly.'bo  some  inoonteni- 
encis  in  ^iving  tho  law  a  retroactive  ctt'ect  to  the- first  monjint  of  the  flr^t  April, 
but  it  is  impossible  to  hold   that  the  law  only  camo  into  force  on  the  ni^t 
of  the  first,  and  it^ould  be  hard   to  apply  one  vulo  t6  an  insolvency  in  tijy 
morning,  and  another  rule  in  the  evening.     Tlie  Ptatit^ft^iving  qbmo  into  foroo  ot^- 
>he  fir.st,  it  is  proper  to  ."ay  that  its  operation  be<;a|.fn  tiici-.J5uoirnieg,  and  covers  ^ 
all  acta  done  during  that  day.   Taking  this  view  of  ^Ic  case,  my-«o^^8ion  is  that  ^ 
the  writ  sitould  be  quashed,  but  I  give  no  co.'-lt„-'/{»^  , . •  •  '^"^'v 

..  „      ,  y,      -,         ..  ...^ritof  altachnront  q'Huibed. 

Keller  Or  (  o.,  for  petitioner. 


beiiffro/n  ii'  to  ,  lor  plaintiff.          , 
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Cor.'m  Sir  a.  a.  r>„„,0M,  C.J.,  Monk    J    1/ 

•  77;  •'•'  "a««av,  J.,  CaoM,  J.,  BA.r, 

*ABV  E.  PtJLLKfl  IT  At., 

*MD  •Ari'lLlAIITf ; 

CHARLES  II.  FLETOIIER,  -  . 
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i  he  appeal  was  ftom^ti^trPi^^  °™*  w^"  disposed  of. 
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^rprocciHl  on  iho  Mcnnd,  b««n  fbr'nonrly  «  yooP  rcturiioil  Into  ('ouM?  WA  Iho 
»>hcriflr  to  know  of  all  previ(/ai  writu  which  linJ  licon  aiMr«M«i(l  to  him;  and 
which  hud  been  rolurneJ  by'  Ifiiui  ?  Wn^  lio  hounil  to  vxnniino  the  rooordu  of 
Ihu  Court  to  lodrn  tliu  position  of  hii  writK?  It'  thnt  writ  had  bo<>h  iMuod 
from  the  dintriot  of  >roiitroi)l  or  Aylmor,  would  ho  bo,  bouud  to  ncaroh  Uio 
ri>oordii  of  the  Courtis  in  thoiio  diiftrietM  ?  ' 

How  oould  he  uotu^Fiu  M'cond  writ  a*  nn  (i]>poNit!on  Tor  piiynxtnt  upon  t)io 
ftrat  writ,  which  hau  (kinmmJ  out  of  hia  hnnda  niuny  months  previously  ? 

Dooa  thia  Act  moan  that  a  licfenditnt  niny  oppoau  ^ho  flrxt  oiooutinnyO'n  tho 
ground  of  iufurniaUtica  (oa  in  thia  ciino)  and  tho  oonti'Klation  cttond  ovnr  an 
inilodnito  period  of  time,  and  ull  thin  time  ijio  croditora  atoppod  frotn  taking 
proceediiiga  to  enforce  tho  oolloction  of  tlicir  debts  ? 

When  the  aheriif  huN  returned  IiIh  oxceution,  he  ia  diroatod  oral!  control,  nor 
'  hiiH  ho  any  right  to  control  tho  action  of  nul)w>qiiont  fteiiint^  orodilora.  The 
change  in  the  law  waa  made  in  tho  intcreat  of  tho  debtor,  that  coata  might  not 
bo  multiplied,  but  it  never  oould  have  bc<cn  contoniptu'lcU  thut  by  thia  meana 
facilitiea  nhould  bo  given  for/dobtora  to  prevent  indufinitely  their  eroditora  from 
proceeding  to  enforce  the  collection  of  their  debtH.  Thin  ia  evidcpt  from  the' 
whole  tenor  of  tho  nection  ()42,  which  dccliircw  that  6rat  aeiiure  «nnnot'  bo 
abandoned  or  «\iRponded  exoef)t  in  conKcquenceof  opposition;  applioubloaa  well 
(0  Iho  aeizing.oroditor  aa  to  thoHO  whotto  writ'4  of  execution  A'tvt-  been  noted. 
Evidently  not  thitroaHO,  oa  the  firat  leisure  hiuf  hrrn  nuxjtfiuUd.^ 

The  lourned  Judiio  who  rendered  tho  judgment  dcdnrea  therein  that  appellanta 
might — the  occaHion  arining — be  aubroguled  in  respondent's  rightt  to  prooeouie  - 
the  aume.  '  Unfortunately  our  law  makes  no  such  provinion,  nnd  providea  no 
icachinory.  for  obtaining  tmoh  subrogation,  nor  ia  there  nny  r^aon  why  it  should 
do  HO.  It  merely  provides  for  tho  ease  of  sovcml  Keiziiren  being  in  the  shorifTw 
hands  a(  the  same  time,  but  if  the  decision  now  appealed  from  bo  correct,  any  ' 
debtor,  by  collusion  with  a  friend,  may  »'ct  his  "^creditors  nt  dcfiatMe  for  yearn, 
SQ  fur  us  relates  to  nlti^mpts  to  collect  cluiina  upon  t-cul  estate. 

In  rendering  the  judgment' 4t  was  declared, that  any  subsequent  _$am»mnf 
might,  on  summary  petition;  obtain  in  tho  name  of  the  first  soizing  party  a 
venditioni  <'X/)onfM,  ordering  the  sheriif  to  sell  tlie  realty.  If  tliis  be  law^, 
appellants  have  failed  to  find  it,  and  it  certainly  is  new  doctrine  not  known  or 
pruoticed  in  any  of  the  Courts  of  this  Province.  There  is  no  analogy  between 
our  procedure  and  that  of  the  saiaie  rielle  in  Franco,  where  they  had  the  com- 
rnitsairu  avx  taisies  riiUe.t  and  bail  judiciaire.-  There  the  premier  saitiuant' 
had  a  prior  right.  It  is  the  interest  of  respondent  to  have  property  sold  with  • 
as  little  delay  as  possible,  and  ho  has  no  right  to  interrupt  the  riloriff. 

Again,  it  was  not  the  interest  of  reipondont  to  oppose  the  solo,  and  he  has 
slicwn  no  interest  in  doing  so  ;  on  the  contrary  it  was,  according  to  the  allega' 
lions  contained  in  f^is  oppqpition,  his  interest  to  have  tho  sale  proceed.  The 
attachment  made  by  him  had  been  suspended  by  defendant's  opposition,  and  a 
long  contestation  was  being  carried  on.  ^^hy  delay  what  he  himself  had.boen 
seekinir — the  sale  of  the  property  of  defendant — thut  the  proceeds  might  be'paid 
over  u  hut  de  droit.  *\  , 
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The  appellants,  Wever,  refer  to  Artiola  fi49  n  n  i»        i.- i: 
Sheriff  "  to  note  any  subsequent  writ  „f  .•  ''^'    **""''  '"«"'"'"  ^l*^ 

in»J.„p       k         •  ^      ""'""**"*iO«'moreoorrcotj,anda8iti8iriv^ 

dex^cuu^n  .ub.4q«ent  com„.e  opposition  .Uin  de  oonserver  ««  premier  W^  ^^ 
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The  oppcllants'  whole  argumont  is  one  abincmoeniente,  and  in  support  of 
which  thejr,  do  not  pretend  to  produce  omr  authority.     Wo   purpose  in  a  brief 
spjico  to  show  that  the  inconvcnieioes  wl^i,  as  appellants  would  hafe  us  believe, 
arise  from  following  the  plain  enactments  of  the  law  are  phantoms,  having  no 
,  existence  but  in  appellants' imagination. 

The  principal  inconvenience  of  injustice  which  the  appellants  claim  would  flow 
fiom  following  the  law,  is  that  in  case  of  collusion  between  the  defendant  and 
the  first  seizing  creditor,  the  opposition  to  the  first  writ  might  be  k<Spt  before  the 
several  Courts  for  an  almost  interminable  period,  and  the  creditors  having  sub- 
scqu'ent  writs  be  indefinitely  delayed  in  the  collection  of  thoir  judgments.  If 
thisi  were  tJjo  consequence  of  following  the  law,  the  creditors  would  certainly  guffer 
*  iiijustice.     But  can  such  A  state  of  things  exist  ?     Manifestly  not. 

When  an  immfUvable  is  once  seised,  it  is  seized  for  all  the  creditors;  and  so 

Boon  as  a  second  writ  of.exeoution  is  handed  to  the  Sherifi,  the  Iplaintiff  in  the 

«ceond  writtccomes  a  party  to  the,  first,  which  cann*t  then  be  suspended  except 

■  Jn  consdquence-of  opposition  applicable  to  both  writs,  or  by  consent,  or  by  the 

•ordet  of  the  Judge.     Art.  642,  C.  C.  P. 

All  we  ask  the  appellants  to  do,  is  to  use  the  machinery  we  have  already  put 
in  motion,  not  to^ke  double  costs  of  seizing  and  advertising. 

Now,  in  France  where  this  rule  of  »aisie  avr  fiame  ne  vaut  goes  farther,  even 

to  movables,  and  where  even  in  the  ease  of  two  seizures  of  different  property 

these  seizures  are  united  and  continued  as  one     (Art,-?19,  Code  do  Procedure 

Civile),  DO  difficulty  is  suffered  in  the  carrying  out  of  the  law.     If  there  is 

•collusion  between  the  defendant  and  the  first  seizing  creditor,  the  recourse  of 

the  second  seizing  creditor  is  plainly  laid  down,  and  is  followed  every  day.   Arts, 

■721,  722,  and  notes,  Codes  Annot^a.     Sirey,ot  Gilbert,  vol.  2.     This  course, 

yiz  ,  b;^  eubrogatim,  is  plainly  referred  to  in  the  jinfgment  appealed  from. 

^      Tie  iippellants  have  the  iJndoubted  right  to  be  subrogated,  if^they  think  there 

is  cojlusion  between  defendant  and  respondent.     Pdthier,  Traite  de  la  Procd- 

.duife  Civile,  Articles  695,  696,  ^97,  598. 

This  prbcedure  is  not  new  in  this  country.  In  the  oase'of  Wilson  vs.  Leblanc, 
«»  guaUti,  and  Doutre  et  al.,  opposants  saisissaAts,  vs.  Clias.  Leblanc,  e»  qua- 
liti,  appellants,  and  Cyt-  Leblanc,  Opposant,  respondent,  16  L.  C.  J.,  p.  209,  this 
plan  of  subr^ation  was  adopted  and  sanctioned.  * 

i  In  this  case  the  creditor  holding  the  second  writ  applied  to  the  Court  to  be 
fiibrogated  for  the  plaintiff  in  the  either  suit,  and  to  issue  a  writ  of  venditioni 
•  €?;^H«Maherein.  JThis  was  granted,  and  was  held  in  appeal  to  be  correct. 

Thus  we  think  Ihal^Ts  cry  c^finoohvemence  and  injustice  is  easily  disposed^ 
of:  whereas,  if  we  should  adopt  the  plan  proposed  by  appellants,  and  allow  a 
new  seizure  j«^ne.w  adwM^^mei^  be  made  every  time  a  writ  of  execution 
*is  %ed  by:4Position,  then  a  dishonest  defendant  by  successive  oppositions 
may  defeat  his  or jditoi|  and  cause  the(^whole  property  to  be  consumed  in  sheriff's  - 
lees.        -"A   .  '■:''■    '    '■  .  '■'-:'  '  "     

The  queatiofl  whether  Apposant  ha^  the  right  and  interest  to  make  this  oppo- 
fiititsii,  is  not  raised  by  the  'contestation  at  all,  l,ut  at  the  argument  below,  Mr. 


.tnH»icie4>oherty  alhulnd  to  thia  nnr 


hlieariiijj 


upon-t 


,   ^ 


■  "5   *  r^^,^^   "i/r,-^^  -rtjfP 


OUURT  OP  QUEEN'S  BENCH,  1881, 


97 


It  requires,  however,  but  little  comment,  w  tbe  interest  is  self-apparen*  The 
respondent  as  the  seizing  and  hypothecary  creditor,  who  has  incurred  a  heavy 
.  bill  of  costs.^.B  seizins  the  land,  advertising  it  for  8al<Tand  also  in  contestfng  the 
opposition  has  special  interast  in  keeping  down  the  costs  and  in  rctaininK  the 
ranking  of,  and  prjviloge  for  his  cOsts  made  to  bring  the  property  to  sale 
Although  appellants  have  instanced  the  case  of  collusion  between  defendant  and 
.•  the  first  seizing  creditor  as  liable  to  prejudice  the  interest  of  other  creditors 
there  is.no  pretention  of  such  collusion  here.  ,    •  "     *- 

Respondent"  and  defendant  are  keen  litigants,  and  if  there  is  collusion,  it  is^" 
between  appellants  and  defendant,  who  are  friendly  to  each  other  This  is 
apparent  from  the  fact  of  appellants  being  allowedsto  take  their  ex  parte  iudir- 
...cnt  and  issue^  the  writ  de  terrU  without  any  attempt  to  discuss  movable 
propcrty.^  Indeed  there  is  little  doubt  that  defendant  and  appellants  aimed  at 
depriving^  respondent  of  his  costs. 

Art.  tfjf?,  0.  C.  P.  says  :  "  The  party  whoso  Immovables  or  rents  are  seized 
may  oppose  the  seizure  or  the  sale  thereof,  whether  his  opposition  hy^iwded  on 
mutter  ^f/orm  or  on  matters  of  substance.     Thi hi  parties  majjSLwisc  file 
smt^ppo>itiona  when  they  have  an  actual  interesf'therein."    PiSatt   Pro 
cddur^ivile  de  Chatelet,  vol.  I,  p.  726.  '  °      '  , 

-  "  Tou>  ceuj  a  qui  importe  la  regularity  de  Ja  saisie  r^elle,  tels  que  Waam  ses 
"  crdanciers  et  tons  ceux  qiii  ont  quelqulnterSt  k  la  poursuitc,  peuvent  pro- 
"  poser  les  nullitds  qui  s'y  trouvetif,"  &c. 

Sir  A.  A.  boBiON,  C.  J._The  article  642  of  the  Code  of  Civil  Procedure 
on  which  the  ju4gment  appealed  from  is  based,  is  in  the  following  terms  • 
Art.  642.-"  When  the  sheriff  has  seized  an  immoveable  upon  a  defendant,  he- 
cannot  seize  it  again  at  the.suit  of  another  creditor,  or  of  the  same  creditor 
for  another  debt,  as  long  as  the  firstteizure  subsists ;  but  he  is  bound  to  note  any 
"  subsequent  writ  of  execution  as  m  opposition  for  payment  upon  the.  first  writ  • 
■    ''and  in  such  case  the  firet  seizure  ojjnnot  be  abandoned  nor  suspended,  except 
in  consequence  of  oppositions  appliciible  as  well  to  the  seizing  creditor  as  to 
"  those  whose  writs  of  execution  have  kea  noted  as  oppositions,  or  with  their 
«'  consent,  pr  by  an  order  of  ajudge."  ' 

,  %  article  is  given  as  new  law,  and  revives  the  old  maxim  that  saisientr 
«««2?nci;aM^  and  a  practice  which  had  fallen  into  disuse  in  this  country  froo* 
want  of  Ihe  necessary  machinery  to  carry  it  out. 

The  object  of  the  law  is  to  avoid  the  expenses  of  proceeding  on  several  sefiures 
of  the  same  lands,  and  the  delays  in  the  sale  of  such  lands,  when  the  seizure  is 
->PU8pcnded  by  opposition  or  otiierwise,  or  abandoned  by  the  seizing  creator.— 

^he  Code  has  not,  however,  restored  the  cmmissaires  aux  saisies,  nor  "the  for- 
malities which  were  followed  under  the  French  system. 

From  the  terms  of  Article  642,  it  is  obvious  that  the  e^stence  of  a  first  seizure 
can  prevent  a  second  seizure  only  when  tlie  writ  on  which  the  firat  seizure  haa^ 
been  made,  is  still  in  the  hands  of  the  slieriff  who  is  ordered  to  note  as  An  oppo- 
^lon  for  payment  on  the  first  writ,  any  subsequent  writ  which  he  may  reotuva. 


Fuller  jttl. 

and 
Fliieiier. 


Tfiw-iTnoriJOBStBre  after  the  sheriff  has  dlspossessedlliiSSlf  of  the  writ  S 
proces  verbal  of  seizure  and  has  returned  them  into  Court  according  to  law. 
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Again  Article  642  providea  that  the  fi«t  seirure  onunot  he  abandoned  nor 
suspended,  as  to  Ujose  whoso  writs  are  noted  aa  oppositioa,  except  in  ct",tnco 
of  oppositions  applicable  to  the  firs^  as  well  as  t<J'tho  subsequent  writs  or  b^ 
consent  or  by  an  order  of  a  Judge;  and  by  A^t.  643  it  iH-acted  that'  in  tte 
event  of  the  seizing  creditor  abandoning  the  seizure,  or  rcciiiving  pavnient  of  his 
clai»  th^sheriff  is  bound  to  continue  the  proceedin'gs in  *l^  naL^Jthese  i„g 
cred.  or  and  at  the  cost  c^  the  judgment  creditors  whose  writs  have  beenTd' 

of  ^  stri7ir'  T  ^"^!?#'"1«''  «««»»'-  "e  placed  in  the  hands 
of  the  sheriff  before  the  procec^ngs  on-Hhe  first  seizure  have  been  abandoned 
or  suspended,  and  while  the  sheriff  is  stijhin  time  to  proceed  to  the  sale  on  (Te 
advertisements  made  on  the  first  seizure,  and  on  the  day  fixed.for  the  sale  This 
cannot  be  done  after  the  sale  has  been  suspended,  nor  after  the  delay  for  effect, 
log  the  sble  and  returning  the  writ  has  expired. 

In  the  present  case,  as  the  second  writ  was  placed  in  the  hands  of  the  sf.oriff 
long  after  the  day  fixed  for  the  sale  was  passed  and  the  whole  proceedings  sus- 
Fnded  by  the  return  of  the  first  writ,  the  appellants  had  no  means  of  compelling 
the  sheriff  to  advertise  the  sale  of  the  lands  of  the  defendant  on  the  first  seizure 
jior  to  fix  a  day  for  the  sale,  except  in  accordance  with  the  precept  of  the  second 
writ,  which  directed  him  to  seize  and  proceed  to  the  sale  after  the  usual  adver- 
Jtisements. 

m  are  therefore  of  opinion  that  articles,  642  and  643  are  not  applicable  to 
.this  case,  and  that  the  judgment  of  the  Superior  Cour£.mu8t  be  reversed 

.f    n?-^'p  T ■"'  *1!''''^  "**"'*"'  '"  **•'  "'""'"'"'  <""**«  ""•J  the  reasons  given  by 
viiie  Chief  Justice  for  the  reversal  of  the  judgment  of  the  Superior  Court  in 
-tbs  case,  and  would  simply  venture  to  add  that  the  article  in  question  was  not 
intended  to  establish  as  an  unvarying,  uniform  maxim  of  faith,  that  one  seizure 
*ould  not  be  made  while  another  subsisted,  but  was  only  intended  to  make  a  rule 
to  direct  the  sheriff  as  regards  his  duty  and  the  practice  in  his  office  while  he 
Aad  concurrentwrits  in  bis  band..     Hence  the  expression,  '«  when  the  sheriff  has 
seized     and  the  personal  restriction  of  his  authority,  «  he  cannot  seize  it  again  •  " 
^kothe  expression  "as  long  as  the  first  seizure^ subsists,"  meaning  subsists 
in  his  hands.    The  article  must  be  construed  as  directory  of  the  sheriff  and  in 
Tiew  of  a  reasonable  exercise  of  the  duties  required  of  him,-not  a  possible 
literal  construction  of  the  words,  which  would  impose  a  duty  in  its  nature 
unreasonable,  if  not  altogether  impracticable.  " 

The  judgment  is  as  follows : — 

"  Considering  that  the  writ  of  ;ieri/a«as  issued  at  the  instance  of  the  appellants 
against  the  lands  of  the  defendant  S.  E.  Smith,  was  so  issued  several  months 
after  the  return  day  of  the  writ  of  fieri  facias  on  which  the  lands  of  the  said 
defendant  had  been  seized  at  the  instance  of  the  respondent,  and  after  the  day 
.fixed  for  the  sale  of  said  lands  had  expired  an*  the  writ  returned  into  the  pro- 
thonotary's  office,  with  an  opposition  to  the  sale  of  said  lands; 

"And  considering  that,  when  the  said  writ  of /m/ocjas,' issued  at  the  in- 
stance of  the  appellants,  was  placed  in  the  hands  of  the  sheriff,  the  latter  had  no 
means  of  noting  the  said  writ  as  an  opposition  to  a  writ  of  which  he  was  dis- 
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.till  i.  fo«mm„  „r  .r" i.  „!  J^    '"   ('•,I»»J»  of  Ike  .l,«ri»  ,hil.  |,o  i." 

•ppellanl,,  do  i,su,,  or  saoh'otZ  „Z    ,-^u  ^^^'  *'  "■»  '°««"«'  »f  ">« 
.ppcrWn.  '  °"""  P'"""^"'?  b,  h,d  „  to  I.W  Md  ja,lio.  „.y 

appeal."  PP«  "«on,  both  ,n  the  Court  below  and  on  the  present 


W.,  Camrand^  jjurd,  for  appellants. 
^7'^:"«'~  'fe  ^«rry,  for  respondent. 

(J.K.) 


Judgment  reversed. 


Fuller  et  a|. 

and 

Kletcber. 


,rt'J 


w 


_     IN  THE  PRIVY  COUNCIL,  1880. 

COUNCIL  CHAMBER,  WHITEHALL.  27th  NOVEMBER.  ,880 
^htHonorableTkla'tti^^^^  Monxaoc.  Sm„h,  the. 


MdLsbN, 

CARTER, 


Appulaht; 

RUPOIOIIIT. 


-^  _i     !?!^  "' """"o  mbc.rri.ge  in  point  of  l.w"r«^  „.".!?'  °"'  **  «^**''  '»  *»«• 
—     OB  the  a,„te„  of  ftet,  ud  thVt   m  th^^^ofT?  "'*»''«^  «»  U»e  Uoarto  below 

Sib  James  Colvti  r  •     tk:.  :»  ^       ..     . 
against  an  order  of  the  C^Il.  S*"  ^^S'""'""  *""'*?*««'  '«"«  »<»  «PPe*I 
of  the  22nd  J«„e  1880    "hlh    ^T'.^'^^'^  '''  '^'  ^'«'''>««  of  Q^ 
the  16th  NoveX;  1878  'j"?  V'"'«"»«'^  »  -<^«  of  the  Superior  Oouri  of 
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ccdure.  It  Is  obvious  tltirtr  their  IdtdHliips  would  hot,  according  to  theij?  usual 
i^anSr.^,^^  practice,  nor  could  they  with  propriety,  grunt  special  leave  to  appeal  upon  a 
question  of  this  kind,  unless  they  saw  clearly  that  there  had  been  some 
niiscarringo  in  point  of  Inw,  or  very  gross  niisourriage  in  the  t^h  Court«,  whose 
concurrent  judgments  are  under  appal,  on"  the  matters  of  fact.  ', 

Now,  without  going  into  the  ^complicnted  prnceSdingi?  that  have  boen  com- 
mented tipon  in  this  6ase,  it  is  sufficient  to  state  that  the  pdgments  of  the  Court 
below  may  be  takcA  to  have  proceeded  almost  exclusively  upon  the  act  of  the 
petitioner,  in  altering  the  deposit  account  of,^  a  certain  sum  of  money  in  tbo 
3Icchanics  Bank,  and  the  facts  which  led  to  that  were  simply  these :  The 
defendant  borrowed  frOm  the  plaintiff  a  sum  which  may  be  stated  in  round 
numbers  at  S32,000,  ostensibly  upon  the  Security  of  certain  property.  He  paid 
that  sum  of.mnney  into  this  Bunk  in  his  own  name  with  a  sort  of  special^ark. 
As  found,  in  July,  1874,  he  altered  the  heading  of  (hat  deposit  account  so  as  to 
make  it  appear  that  the  money  was  hi^  wife's.  The  Bank  became  insolvent  a 
month  or  two  later,  but  just  when  it  was  on  the  eve  of  insolvency  he  drew  out 
the  $32,000  upon  n  receipt  signed  by  him  for  and  os  the  iigent  of  his  wife;  and 
it  is  upon  that  transaction  that  the  Courts  below  have  principally  proceeded. 

Now  i^  is  to  be  remarked  that,  one  of  the  learned  Judges,  Mr.  Justice  Monk,, 
whoso  final  judgment  was  in  favor  of  the  defendant,  says  this  :     ''  If  Molson 
had  altered  the  heading  ef  the  account  on  the  eve,  «r  immediately  before  the 
insolvency  of  the  Bank,  for  the  purpose  of  making  it  falsely  appear  that  the 
$30,090  deposited  in  the  Bank  belonged  to  his  wife  and  children  when  they 
really  belonged  to  hiniself,  and  if  this  had  been  done  with  a  view  of  making  the 
withdrawal  of  the  bum  from  the  Bank  possible,  or  at  all  events  more  easy  of 
accomplishment,  and  with  the  furtlter  vi»w,,  after  such  withdrawal,  of  making 
away  with  the  amount  to4he  detriment  of  his  creditors  in  general  and  the  plaintiff 
in  particular,  I  think  the  capias  might  have  been  maintained ;  for  this  would  not 
be  a  c4§e  of  so-called  constructive  secretion,  which  it  is  not  clear  the  laW'fecognizes, 
but^  case  of  actual  secretion ;  the  altering  of  the  heading  of  the  account  being 
the  first  step  in  the  process."     But  afterwards,  and  in  some  degree  jbecause  this 
falteration  of  the  account  was  not  immediately  before  the  insolvency  of  the  Bank, 
I  l&uC~a  moayi  or  two  earlier,  the  learned  Judge  comes  to  the  conclusion  at  which 
he  ultimately  arrived  in  favor  .of  the  defendant.     It  appears,  however,  to  their 
(ordships  that  there  was  abundant  evidence  from  which  Mr.  Justice  Papineau, 
,  ^tting  iti  the  Superior  Court,  and  the  majjority  of  the  Judges  of  the  Appellate 
Court,  might  come  to  the  conclusion  that  the  transaction  was  really  one  of  the 
nature  described  by  Mr..Ju8tice  Monk,  and  that  it  was  a  case  of  actual  secretion 
or  making  away  of  property  of  the  debtor  within  the  meaning  of  the  Code  of  Pro- 
cedure.    It  is  not  necessary  for  them,  they  think,  to  go  further,  and  to  express  a 
fuller  opinion  of  their  own  on  ,  the  facts  of  the  case  which  they  have  not  heard 
fully,  and  of  course  having;  had  no  opportunity  of  goin,g^  in  detail  through  the 
evidence  in  the  case.     Their  lordships,  however,  think  that  the  judges  had  before 
them  ample  evidence  of  the  fraudulent  intent  which  was  iiiiputed  to  the  petitioner 
The  case  was  put  finally  by  Mr.  Digby  in  this  way,  that  the  money  was ^iither 
"of-thg  -wifc,"^r-tfant  itr  -waa  BotjHthttHf  it  waa  her  money,  it-  wafr- 
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^    r.pbt  to  givo  it  to  her;  that  if  it  whs  not  her  money,  ihcn  that  it  could  be 
8hewn  to  bo  proporiy  applied.     But  their  lordHhips  think  there  is  no  pretence 
whatever  on  the  facts  for  sajinp  that  this, ...oncy  was  the  ftfoncy  of  the  wifb 
It  was  sot  up.  aJter  the  transaction  of  borrowing  took  place,  that  the  property 
pledged  was  property  which  the  defendant  had  no  right  to  pleagc,  but  timt  it  was 
property  which  his  wife  and  children,  under  his  father's  will,  had  by  some  substi 
tution  of  interest  which  prevented  his  disposing  of  it.     The  money  was  borrowed" 
by  h.m  on  h.s  own  credit.     The  only  Inference  to  be  drawn  from  tho  tiUe  of  the 
^•fe,  supposmg  it  to  be  a  good  title,  would  be  that  it  was  a  frtut^ulcnt  tn.nsaetia. 
in  «»  f«r  «s  .t  purported  to  pledge  pro,«rty  that  was  not  Jii.s.     SUcouldS 
have  bg^h    he  property  and  tho  money,  and  it  is  quite  ^ear  fronv^Ime  of  the 

been^^ating  tins  property  as  hcr's,  that  a  lease  has  been  granted  of  it,  and  ho 

and  children.     Then  ,f  ,t  were  not  her  money  the  fraudulent  act,  if  it  were 

wrhX'' T  ""'"^'"''  "]''''  •'  '"'  '"''''^'"'^  •"*«  ^''  "'"»«  «"•'  afterwards 
rnfij;  '»»•«' name,  and  withdrawn,  too,  as  he  then  avowed,  in  order  that  he 

!r  ,1,  1   i'7'   .*?  *°  "'"''*  "  P™"''"""  '■«'•  '*'«.  ''f"  *«  ''^^P  »'i«"  oflF  the  street 

0  rtfo^fo:::^^  """•;f''-^'T"P'''"P""^-     '^'^^  «"bseque-nt  application 

1  M  "  '"'''^^  ""''  '^  ''^'"blished,  have  been  material,  and  that 
-therefofc,  18  an  answer  to  the  argument  that  the  case  should  be  sent  for  a  new 

.       Bit'!,  f  ^.P"*.'"'"  "  "'^  ''''^^""''«'-  in^^Btigation  in  order,  that  Mr     " 
Barnard,  the  petitioner's  solicitor,  should  be  examined  / 

0.^  the  whole,  their  lordships  think  Ihat  they  cannot  advise  Her  Majcty  to 
grant  spmaj  eave  to  appeal,  and  that  this  petition  must  be  dismissed  wi!h  costa 

\^  '  Petition  rejected. 

^_.      / 

C^OUR' SUPERIEURE,  1880.  / 

•  \         MONTREAL,  25  SEPTEMBRE,  1880. 

Coram  J KTTB,  J. 
'  •  No:  20O9.      " 

La  Compagnie  de  PrH  ct  de  CrHit  Fancier  v..  Ga^nd  ,s^al.,  &  H^ey  \t 
."^hopposaHU.etPhillipt,  contestant. 

,  ,  r^guIWrement  enwgi'tr^  "'*  '"*^""'"'"'  hypothgcalre.  dont  I«  d«,jt,  wnt 

^^\  crttnolen  enw7tow«r^-  "  «e«B«aaeen„rtoliiaatlon  rorjes  denlew  ot  et»  prtftr^  ^^ 

Cl^Sobfc^J  r'*"  ^^^''  '^  '^''-  T«™otte.agissant  pour  damo  L^die 
M„u,«„l,^.  ce  pour  „„e  somme  de  £40  pour  lai.;dle  ';;Zr:^^^^ 


■  ■  V 


,'sroiton 
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Carter. 
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I*^Coi)jip»gniecn  fuvcur  do  In  dito  dnmo  Honey,  "ses  h^ritiers  ct  aynnscaaw,  uno  rente  annuolle 
CrMh  Kouokr.et  porpdiucllo  do  £2  Ss.  Od.  II  a  tii  de  plus  Htipuloqu'on  cas  d'uH6nation  do  </el 
Oannddtquai.  oinpltvceincnt  par  I'acquereur,  le  capital  do  la  dite  rente  ^onstitudo  devicndrait 
exigible,  u  Uioins  d'obiigutiOD  forniclle  dcs  aoquereurs  subsi^quents  do  payor  la 
/  rente.     Enfin,  il  a  ete  convenu  qu'<;n  cus  d'incxccuiio  i  dcs  conditiotirdlJ-la  dU&~- 

/  vento  Madame  Turcotte,  scs  hoir^ et  iiyans  cause  uuriiicnt le droit  "do  reprendre 

"  le  Busdit  lot  de  terre  et  de  rentrer  dan.n  la  pcsscssion  ct  jouissanco  d'ioclui  et 
"  ^ans  toutef  ses  circonstanoes  et  depcndanccs  "  ;  ce  terrain  rcstant  affocto  par 
privildHO  de  bnille^r  de  fbnds  it,  racconiplisseracnt  dcs  ditcs  conditions. 
'  Ijo  15  aoiit  1850.  Eousscl  a  vcndu  4  MainvUlo  aux  niGnios  conditions,  mais 
le  capital  do  la  rente  (^t  wcntionn^  dans  cc  second  titre  (sans  explications)  conime 
etant  dc£50  0^.  Od.  uu  lieu  de  £40  Oa.'  Od.,  et  la  rente  comiue  dtant  dc  £3  au 
lieu  de  £2  8s.  Od, 

I*^  20  scptenibre  1860,  Mainville  a  vcndu  ^  Pearson  atix  mdnios  charges  et 
^    •    conditions  qu'il  avait  uccuptdos  lui-m«!^ine.      PiMjrson  ayant  fuilli  et  obtenu  un 
^"-     concordat  do  seg  er<^'ancier8,  ses  biens  furcnt  r($troc<Sd(;s  de  son  consentcment  & 
M.  Gartind,  le  d(Sfendeur,  Qonstltue  fiddi-commissaire  pour  le  bdndficc  de  tons  los 
.  crdanciers  du  failli,     Q'est  ainsi  qiie  la  demandcresse  a  fait  vendre  sur  le  ddfen- 
deur  es^qualit6  Tiuimeuble  originairenient  concede  par  Mad.  Turcotte  )\  Roussel, 
ct  transmis  cnsuite  it  Pearson  aux  conditions  susdites.  Le  prix  de  cette  immeu- 
ble  ^tant  niaiptenant  entre  les  mains  du  shdrif,  un  projet  d'ordre  de  distribution 
a  4t4  prdpard,  par  lequel  les  opposants,  lieritiers  et  ayans  cause  de  Madamo  Tur- 
cotte, ont  it4  colloquds  pour  le  capital  de  la  dite  rente  constitute  et  doux  anuses 
de  rente — en   tout  $224.00. 

PA(72ip(,  creancier  porteur  d'un    titrc  tlCinicnt'' enregistr6   sur  Timnieuble 
vendd,  et  qui  a  fait  renouveler  son  in.scription  api'^s  la  confection  du  Cadastre* 
conrteste  cette  collocation  et  soutient  que  les  opposunts  n'y  ont  aucun  droit,  attendu 
^  qu'ils  n'ont  pas  fait  renouveler  en  temps  utile  I'enregistrement  du  titre  d'ou 

d^oule  Icur  privil^e,  ct  que  cette  omission  est  fatale  sk  Tcxercicc  du  droit  qu'ils 
r^lament.  .  ' 

Les  opposants  rdpondcnt  que  comme  vendeurs  non  payes  de  I'immcuble  dont 
le  prix  est  &  diijtribucr,  ils  avuicntle  droit  de  deniander  la  resolution  de  la  vente 
consentie  par  Icur  auteur,  et  dc  rentrer  uinsi  en  possession  du  dit  immcuble  dans 
lequel  ils  avaient  un  droit  reel ;  mais  que  n'ayant  pas  oxorcd  co  recours  en  temps 
opportun,  ils  sent  bien  fond^s  t^-feclamer  par  privilege,  sur  le  produit  de  cct 
immeuble,  conformdment  4  I'article  7^9  du  Code  de  Procedure  Civil. 

II  est  hon  de  remarquer  d'abord  que  lo  titre  en  vertu  duqucl  les  opposants 
rdclament  est  antirieur  au.  code. 

Or  Dotte  juriflprudence  dtablit  les  propositions  suivantea : 
Id.  Que  la  resolution  poufai^vant  le  Code,  etre  demandde  pour  non  paic- 
ment  d'une  rente  representant  le  prix  aussi  bieu  que  pour  tion  paiement  du  prix 
^       m§me;     St.  Cyr  v.  Milette,  3  Q.  L.  R.,  p.  369.  ^^ 

2o.  Que  le  droit  de  resolution  stipule  en  favcur  ekl'vendeui^i&tait^conserve  an 

'  detriment  des  cr^anciers  liypothecairesmSmes  sans' enr^istremient  duthre^:;;^ 

"  Sbaw  V.  Lefurgy,  1  L.  C.  R.,  p.  5 ;  Bouchard  v.  Blais,  4  L.  C.  R,  p.  371  ^ 

ThomfB  Xr  Aylnn,  Ifi  Jurist,  p.  30^  j  Qauthier  v.  Valois,  18  Jurist,  p.  26.  — 


^^: 


^. 
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In  !!:,?      !  '*"        . '""'  P"^*  '*"'  "'''  P""  "'^"^  ««"  droit  do  rdsolu.ion  .Vant , .  r        ^. 

la  vente  pout  convcrtir  sa  domnndo  on  reclamation  «ur  lo  prix  qui  C^n  wE""^"?: 

\  .mmeubic  vondu.  et  Ctro  pr6r6r6  aux  crc^unoiers  c^registrds.  ^     -  'mT^ 

Arrfits  ci-dc88U8  citis.  O^lind  i^iwl. 

a  cJtd  consorva  mOmo  saris  cmcgiH(rou.cnt.     Or  ai  I'cnrogistrement  n'd  aill 
nece8su.rc,  lo  ronouvclloratent  no  I'dtuit  pas  non  plu,  ^ 

Aar/^u         """"''""•  7-iO  du  Cii^e  Iftttrdonnait  incontestablcihent  lo  droit 

dc  rdciamor  sur  le  prix  la  somme  qui  Icur  e8t^duo,  el  d'fitro  colloquys  par  nrtTi  ' 

renco  aux  cr6n„cior«  hjpothdcairos  do  lour  dibiteir.  ^       ^"    ^ 

La  collocation  desoppoaanta  doit  done  Ctren.aintonuc,maisp<,ur  la  sommede       ' 
0  .  It      r   "  ""'*"''  ^*  '•'"  """^•=''  ''^  --'«  «l»-20.-  touting  20 
Jo  cr^aneior  Ph.lhps  n'a  pas  fait  oetto  distinction  et  a  contests-  toute  la  collocatir  "  - 

Bonm  avocats  des  opposantB  et  crdancicrs  colloquy.,. 
/>e5e//e/m7/e  «fc  5^,-«,  avocata  des  opposants.  ' 

i/bn^- <fe  ^«</cy^  avoeats  du  contestant, 
(j.  A,  B.)  J 


SUPKRIOR  COURT,  1880. 
MONTREAL,  30th  APRIL,  1880. 
Coram  Papineau,  J. 

No.  1^9. 
'McBpUe'ys.  Shuleret  al. 


"V 


.  ^\- 


to  tlo'plZiff  ;fr  *'  TTr  ^"""^'^^  5"  "-Bequenoe  of  an  accident  caused 
to  the  pIaint.flF,  by  the  neglect  to  cover  and  surround  with  a  railin.^  an  excavation      ' 

.Tth7s;or"''*^'"^;^^'"^ 

The  excavation  was  made,  in  connection  with  the  making  of  a  drain  from  th^        > 
property  to  the  public  drain  in  the  street.  ^  ^ 

Jt.tTTf"tf"u  .""*  ^"'"^  '^''  '^'  '*"^  "''  *>»«  ™<1«'  contract, 
and  that  the  defendants  had  no  control  over  the  contractor.     And  the  plaintiff 

nre  defl  T'l'  '""  fS^^Vor^-^  to  make  the  excavation  wTs  gtn^ 
to  the  defendants,  and  on  condition  of  their  protecting  the  public  dgainst  i^cide^ 
-^menng  the  excavation  anlrajUog  it  round,  nndpk^  ItligbfX  """^'"^ 


TSe^SJEiri^as  the  written  judgment  of  thq  Court :— 
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MoRoble, 

▼I. 

abator  et  tl 


"  La  Cour  ♦  *  *  conNiildrant  quo  lo  <loiiiyHl«ur  a  proiivi  los  nll«igu6i  do  sa 
doHiaiidc  suffisiimnuiiit  jtour  obtcnir  contro  led  ddfondoars  In  prdrtciito  oondainnt- 
tion  ; 

"  ConsidoroAt  do  plu<*  quo  I'liocidcnt  dont  lo  doimmdour  a  Houffcrt  n'ont  pas 
aoonsdquonco  do  rimiKJiitiooudo  I'inliabilit^  du  oontraotour  ou  do  rontropronour 
dc8  travuux  dcs  ddfeiidcuiH  diinH  )Vxercico  do  dcvoirn  particulicre  ft  8on  indticr 
do  ploiiibicr  ct  dont  Iob  dtMcnd.Jurs  pourruicnt  n'fltrc  pas  roftpousablcs,  ninis  quo 
lo  dit  acoidcnt  est  lo  r(<siiltut  de  la  ii^Salinonoo  dc«  ddfondcurs  li  voir  i\  oo  quo 
duns  I'cxi'cution,  dcs  ouvnigcs  fuits  &  lour  proprirfnj  dus  lois  do  polico  uibnino 
pour  la  8fti-ot<5  deu  pnssiintH  duns  I04  rues  fuiwonl  obHcrvics  ; 

*'  Considerant  qu'il  oat  prouv«5  quo  lea  d<5fcudour»  pur  lour  propro  agent, 
avaicnt  dcnitind^  ct  obfcnu  do  lu  corponHion  do  la  cit^  do  Montreal  permission 
d'ouvrir  la  rue  a  I'cndroit  oii  Taocidont  est  arriv6,  h  la  condition  qu'ila  so  con- 
formeruiont  auz  dits  r6j,'lonient8,otqn'il8  0nt  ontiiroment  fuilli  A  mettro  ou  fairo 
nicttre  dcs  lumidres,  cloture  et  gardien  pour  avcrtir  Ic  public  do  l'*«at  dangercux 
ou  8e  trouvait  la  rue ; 

"  Considdrnnt  que  par  suite  dcoctto  fauto  les  d^fondeurs  ont  caus6  au  deman- 
dour  une  souffranco  et  infirmite  d'un  oaraetAre  permanent,  ct  tant  pour  oetto 
souffranoe  et  infir'miid  quo  pour  dijt^riorotipn  do  bcs  liardes  ct  secours  du 
m^dccln,  un  dommage  d'au  moins  $90,  donTlcs  d<<fendcurs  sont  solidairement 
rcsponsablcs ; 

"  Considerant  que  les  defenses  dcs  d^fendeurs  sont  mal  fonddoscn  droit  et  en 
fait; 

"  La  Cour  renvoio  les  dites  defenses  et  condamno  los  dits  defendeiira  ilin- 
jointement  et  solidairement  pour  toutes  les  cjiuscs  6nonc^es  ci-deasus  et  da^la 
doolaratlon  du  dcmandour,  ii  payer  &  Co  dernier  la  ditesomine  de  $90  opurtfotb^l 
,avec  int^ret  de  ce  jour,  et  tons  les  frais  do  la  dcmande,  telle  qu'irftfeiflftt'^^^ ' " 

Judgment  for  plaintiff. 
Jhihamel  (t  Co.,  for  plaintiff.  ,  <« 

^e/Aune  cE?  i^e/Anne,  for  defendant.  ■ 
(8.B.)     . 


y 


I  eOUR  SUPERFEURE,  1881. 

DISTRICT  DE  TERREBONNE,  24  JANVIER,  1881.  ■-^ 

Coram  Bklanoer,  J. 

No.  385. 

E.  M.  A.  L.  de  Belh'feulUeytah,  dcmandeurs,  vs.  Wm.  Pollock,  defendeur,  tt 
Wm.  Pollock,  opposant,  et  les  dits  demandeurs,  contestants. 

Jm*:  lo.-Qnf  le  d«fkut  de/a/  paarl'imanatloiidun  brefd'exteutlon  n^l  pai  une  oaiue  d«  nolUM 

du  bref  lui-meme  quant  aux  parllei  demaDderesae  rt  d«fend«e«io, 

2o.-Qne  le  Ait  qu'ua  bref  d'exteutlon  contra  )es  meublei  •  «t«  6iiuin«  our  ud  fiat  no  eonteoant 

pas  lo  Jour  dtt  rapport,  et  que  le  rdgl«tre  de«  executions  tenu  pw  le  protonotalre  mention. 

nait  un  Jour  de  retour  ttlflJrant  de  celui  entr«  dans  Texteutlon,  oonsUtue  tout  au  pins  una 

nullit*  sans  griefs  que  le  d«fendenr  n'a  pas  Int«rtt « Inroquer. 

A  une  saisie-ex^eution  contra  sos  meubles  fiiitepar  les  demandeurs,  le  difen- 

^eur  fit  oppasition,  all^guant  i.  I'appui  que  le  bref  d'exeoution  avait  it6  <$mand  sar 


►f'.'t' 


•^ 


v^ 


COUR  SUPERIKURB,  1881. 


un/rt/  doDs  lo  lue)  Ifl  jour  da  rctonr  .lo  I'«.a^  >■  ,  '™  '"' 

•A  //.  A7»o«,  avocot  ^e  ropposant  Opposition  renvojr«Jo. 


COUJl  SUPERIKURB,  1880. 

MONTBBiL,  30  JOIN  1880. 

■      f    ■    Coram  PAPifitAv]  J.  .  ^• 

Na  838.  >, 

i>"wc  ^o/>/ae  DeMJardint  et  vir  vs  Pk.I!»^.  n       i    . 

M^,  opposairt^,  et  ;«  Dematidtre$ie,  contestante 

;««<....  j„^„e:  .."ZX  XX  ■"'"«•:».'   '«■"-.    E» 


^  de  I'opposition  afia  de  chaige^foite  et  prodgC^ 


r 
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COUnSdl'l-fRIKUHK,  1880. 


IMjardI 
tt  fir, 

'  VII. 

tinvfl  ft 


UK 


.dit  Langovin  dit  Luoroii  u  I'onocmtro.  d«  hnfdejifri  fadat  d,-  l„mi»  rt  hrrh 
«?«!«  oontro  Ion   d«iroii.l.!UM  cii    In  pn'Mfiito  Oimm»,  lo   17  do  junvlcr   dornior, 
.  ,  •T"!'  ^'^'I'S'i'^i  I"*  proct'ilijri.,  liw  piiioua  ftu  ^gsfkr  ot  d^lib^i^  ; 

ConHidorniit  quo  In  d.'i.i.iii.K.ros«(,,  oidmciiiro  dos  dt<rondou.-i7  n'o«tV»i  tcnuo 
en  loi  d'ontroUnir  Ic  Iml^Wii  par  wx  dt«bitouri  ot  auiiuql  ello  n'a  ptw  oii's  pur- 

ConitldAnint  quo  co  l»  lil  no  pout  p  is  (»iu|,flchor  In  domftndoro>.M  do  fniro  aaiair 
ot  vcndro  liinmoublf  pomlunt  co  bull  d..nt  lu  durdo  n'c«ci>do  pns  un  nn  ; 

ConHid«iriint  quo  *i  In  vcnJo  piir  doorot  no  .dofmuillo  pus  lo  d<Jbitour  raini 
do  w  jouis^tunoo  do  riniinmibloNauisi  ju*,u'i\*l*.i.lju.Jiootion,  ello  lion  d<Jpoi»ille 
cortuinemcnt  du  niomoiftilo  l^udic;i(ion  ot  mot  flu  nu  bnll,  oil '"mottant  *n 
A  la  jouwK.inco  du  buillour,  qui,  do  hou  cold,  no  pout  pluH  Fairojouir  Hon  pronour; 

Considirant  quo  hi  d'un  ooto  lo  bail  on  ootti  oauao  oHt  do  fait  ontdriour  il^  la 
saiaio  rtollo  dos  immoubles  doa  dofondours,  do  I'ltutro  oflt<5  co  bail  n'a  oonfdr* 
aucun  droit  do  propriitd  H  I'fipposnnt  dans,  ni  auouno  ohnrRo  rdollo  sur  los  im- 
mcublca  lou<5.^,  ot  qu'il  no  possddoit  nidino  ocux^ji  que  pour  loa  ddfondcura  ot  au 
nom  do  oca  derniorH,  et  dana  lo  aoul  but  ct  pour  la  aoulo  So  d'o^ avoir  la  jouissaDce 
•ccorddo  par  lo  bail  on  quonjion  ;  -'       \ 

Considdrant  que  ropposant  no  ddrivant  aa  jouissAnco  ^oe  doa  defendeura,  il 
no  pout  roic^cr  pl^is  longtcnipa  quo  it  loi  no  perniot  A  ooU«-ci  do  la  oonservor  . 
eux-mdmca,  o'eat-i-dire  ttpris  radjudioatioo,  ou  ddor«*; 

Conaiddrant  quo  I'oppoaunt  en  demandant  do  consortor  aa  jouisaanoo  au-dol4 
du  temps  do  la  vente  par  deorct  jusqu'A  la  fin  de  U  durde  oaturelle  do  son  bail, 
t  «  demand^  ce  qu'il  n'a  pas  droit  d'pbtonir ; 

Considerant,  d'ailleura,  {|tao  si  toutofoia  il  6tait  poasiblo  h.  I'oppoaant  de  faire 
cetto  deniande,  il  no  pourrait  fitro  rc^u  H  la  fuire  qu'en  offrant  pour  le  .profit 
du  ordanoier  saisiasant  une  partie  du  loycr  proportionndo  au  totupa  que  le  bail 
aurait  j^  cuurir  aprds  I'adjudioation,  et  qu'il  no  I'a  pas  offerte  ; 

Conaiddrant,  quo  le  droit  do  ropposant  so  rdsout  par  la  vcnto  ou  ddoret  des 
immcublus  ii  lui  louds  en  une  ordanco  privildgide  sur  le  produil  de  oes  immoa- 
blca  pour  la  plus-value donndo parses  travaux  aux  dits  immoublea,  oonrormdment 
4  f  article  2010  du  Code  Civil,  que  sa  dite  opposition  afia  do  charge  est  mal 
fonddc,  et  quo  la  contestation  ou  defense  en  droit  faite  par  la  dem'anderesseA 
rencontre  de  la  dite  opposition  est  bien  fondde^;  ^      - 

La  Cour  maintient  la  dite  defense  en  droit  et  renvoie  la  dite  opposition  afin  de 
charge  aveo  ddpens  distraits  ii  MlM.  R.  et  L.  Laflamme,  prooureurs  de  la  .deman.  t 
■derease  oontestante. 

Loranger,  Loranger  ei^ Baudin,  four  Vop^saota.  '  . 

M.6t  L.  Lajiamme,  pour  la  dcmundcresse  oontestante. 


■'*■ 
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SUPRRIOR  COURT,  1881. 


8UPBRI0R  CX>URT,  1881. 

-  -  ~- -~-  -  -- ..™''^"*^h.*''L''^'*y^«y.  'Ml. 

Coram  Papikkao,  J.  '  ~^ 

No.  Uas. 

^^rr,  Q.  C.  («lu.w,„«  cause  for  the  tenant)  _ 

»m»  th.  o,.,r  of  ,h.  ,|,i„.  fe^j  J„  .  ■  u  J    .°  '?r  '■'  '  P""»  •!■»  b.- 

-^..^ ..,.,  ..fcSJi.  .j;.„i  ^x Cl "  °  '^'"°'^- '"  '""I- 

Art.  2t28  must  be  read  irithAn  i««q      j  •   , 

,  ThiB  chanffe  in  th&raw  of »!.«  «»      •       ."*"'«'«*• 

1743-of  the  Code tXtwV^r^^^^^^  T"  -^  ^-owed  f.„  Art 

vend  ^.  chose  »u6e  I'VoquwIe  "  7 1  c^  „T"Vr'^  •'  "«'««  >«"!«« 
q««  a  «n  Wl  autheotique,  ou  dont  la  daJlT        ''  ^""''*'  »»  '«  '"oataire 
r**r>4-<«  droit  par  Jeon't„,t  de  ball "  ~''""'  '""*'"'  «»«'''  "«  »«  aoit 

If  anything,  Art.  1663  C.C  LC  !«.♦,«„      •* 
1743  of  the  Code  Napoleon.     The  iat,   Tf"! '"   "'*""  '^  '^'  *«"'^"»  ">««  Art 
c.«c  whore  the  lessor  Zu  the  p^i^tL  !«  ^  Tr.".'^  '^  P-'^^  ''or  the 
lou<5e"  dominate  over  the  whofeTt  2       .  ^' '"  ^'''"*'"  '^'"d  »«  chose 

jHerein  the  person  ao<,uiri:^t  dJ     ^d":    :rrt7"^'r  *"«  -•^^- 
Yet  .n  JVance  the  pohibition  to  expel  .s  eltlrfd^^      n  ''^"'"»  ^''^  »«'"«'*• 
property  b,exchange,M  even  by  a  j&^^^^ 
6Mareadtf,Art.l743,No.p.488 

3,.;^*' j^7- *  Hyp.  No.  386,368.  > 

Gilbert,  Code  de  Proc   Art  ItIq  at     ;      , 
Gilbert   Code  de  W.  Art  Cst'  ^'7  ""  ''  ^'^^  '''''  ^--  ^3,  33  bi.. 


^e-©rr 


Vbo.  Exp.  Forego,  Nos.  87,  88,  los"^ 
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MeMNa 


mmt,  1861^ 


Kriwotmomm  jhf^  "  i«m  nm  gir«  to  ih« 


In  FrnnM  th«#  '♦  f'^i 
fiffjuitii'ot'tire  llw  4%iM  to  czpcl  t 
Ad.  1743.         .  "  "        /*. 

The  qaestMH  VWn  prcfiMI^  itnolf,  how  ouo  tli«  at^fuditatain  (w  ttfffclid  to  tlio 
"builfeuf"?  y 

Thooiily  8Ml«««iiMI<  prae(io:ife^)   U  that  the  wfju<Uciitiure  in  nxto^icium  in  th« 
wpru<i«!nt«liv«  oftw  //*ifk»r-  holdlog  uiidor  a  litlu  d«rifflil  Crfww  him. 

— It  i«.  linrdljr  ii<x»8««ry  t»  ,ia^i  that  a  ruIo  timJo  bjr  the  beff  of  tlia  bailleur 

would  entitle  tho  purohawr  to  «wlol  tho  tirnant ;  tho  KjIHt  or  unlromal  legatee  In . 
mail  earn  oould  pomtiw  do  greater  rights  tlmn  hia  auteur,  and  would  be  bound 
by  the  Imill^ur's  obligation   to  maintain  the  tenant  in  powewiion.     Tlio  liiw 
Kmptomn  did  not  apply  to  auob  ooae,  Wcmji  the  partloular  logatoe,  «A>ml^i^/'«!  i 
Tro|)long,  liourtge,  No.  474., 

If  the  a((jadir,ititini^  not  n  reprosentatlTe  of  the'Mlhur,  If  he  do  not  liold 

\  ?!>•  property  undur  a  title  derived  from  the  baiUeur,  then  he  is  not  hound  by 

^  proviMiona  of  Art.  1743  of  tho  Code  NnpoWon.     If,  on  the  contrary,  ho  bo  nuoIi 

representative,  and  does  hold  the  property  under  title  ao  4«rived,  hfl  i^  bound 

by  tho  Intit  Diontionnd  Artiolo.  i  «&■■ 

For  th«  purpoHoa  of  thia  diaoumion,  I  ahnll  take  it  for  gratitfld  that  the  A'.r- 

jirojtri'itm  forcie  in  Franou  is  almilar  in  ita  main  cffeota  to  our  sheriff's  anle, 

ond  rahnll  diaoui^s  tlie  nature  :ind  offvotH. 

Int.  or  a  seizure  by  a  ahcriff  under  a  writ  de  term  of  tho  immoveable  of  a 
defendant  in  \m,  tho  dofvndant'N,  posMNNNiun. 
Cr  ;•       ""''■  ^f"""'®  by  tho  sheriff  of  tho  iuiiuovoablo  seiaod,  and  the  gronting  of 
j^kf'^*  '''"-'■''^'''  ^''•'o  *"  '''o  ftdjudicat'iire.  .f^tk^ 

\  ,  W  ^h  "'«  wiituro  nil  and  every  the  rights  of  tho  defendant  upMHhe  immovcnblo 
aro  Boiiod.     If  ho  bo  sole  proprietor  ttid  in  possession,  and  there  b^^no  charges 
(reni)  on  property,  tho  right  of  property  is  ottaehed,  and  n  held  ns  it  may  b«v 
died  in  .trust  by  the  sKoriff  to  await   tho  qourso  of  events,  tho  immovoublo^. 
luiu^ing  in  tho  iwssession  of  the  judgment  debtor,  who,  if  tho  iwiauro  be  not 
>Xl,.rcd  null,  loses  his  power  of  alienation. 

C.  P.  Art.  045. 
2n(L  On  the  day  of  it^  the  sheriff  offers  for  sale  the  property  seized,  that  ia 
to  sny.^mongat  other  tfqpgs  all  the  rights  of  the  judgment  dejl)tof  upon  the  im- 
movcabl^ '  s  >  .  ■  . 

In  ord^  to  make  gyoh  offer  it  is  esfiential  that  the  sheriff  should  hold  those 

/ighte  in  Bv^h  a  manner  as  to  be  able  to  convey  them  to  the  adj^j^ataire ;  tliat 

Mdoea  so  hold  tbem  irishbwn  by  the  fact  that  in  his  deed4ie  is  required  exprcss- 

%  to  convey  to  the  ad^udicatmre  "  a}l  the  rights  of  the  judgment  debtor  upon 

thojmmoveable."  -^ 

C.  C.P.  Art.C89,8ec.nar.  ;* 


del 


^  ,    But  it  isimposaible  to' 
tauM,  hold  at  the  time  of 

What  then  is  the  shcriff^s^ 
■operation  of  law  between  the 
acting  for  such  debtor  as  bis 


'hat  ope' {^oes  not  possess,  so  that  the  sheriff 

'ance  tho  said  rights. 

li  il'Qqit  a  ooDtraot  effected  by 

...  and  tkj^tdfvuiicataire,  the  sheriff 

convcying3ro\he  ^c^udicataire  such 


;? 


j-^i^t'  "■  -"^vm,- 


:t 


'r 


1  • 

81'PKRlon  COORT,  1881 


•letUi^riKlLi  upon  the  iiiiiiio»*«»,r«1  Fi  J.     t       'I f  ^^^ 

-.orir,  «,„  ,.„j  ei.|«  would  no.  oonv  y  I      r'"/'"""^   ""  '•^'-.  "'o 

••  .  »ltU  »hT«,n  to  poli:'^    ^     '^     "*'«"'"■''  •'•«  'iKl.t/«i  ow„„r«,v; 
C.  C  P.  Art.  fl32^*fPJ^    "  ■ 
This  rl«hl  orpropjB  tn«ovT?T .       <•       T 

The  right  to  oppose dfin  de  ch,rgt  n,u«t  bo  a  «  l    •  . 
g.»e.  no  .uoh.ri«ht  to  oppo«, ;  butThirrtht  of  .hT  "''"'  *  "'•'''  >'  "''  ''-• 
".ore  than  ooo  y,„  j,  „„»  „  ^„,  ri«h    but  •.        \  ""^"'"  '  '"""«  «"  -ot 

1  %5t,  No..  386  &  n  ( I),  38?!*    '  ^^  ^  *  ""''''"'''°  «'"'• 

^.        .  ®"*  ■"<''»♦/«"■'  '«o*<7/er  could  not  fnrm   . I         L.  *\ 

d.«,hargod.  and  .Art.  711  niercj,  d^lll!'  . ,    ^  ^^  ^'  ''^""-  ^'ShtCing 
\  charged  by  .  .horif.  «.,e,  tfaj,  n JbetJ?  J  "'"  "«''»•  fo  be  dia^    ' 

\    Ho.*,  tliCn,  do  the  Frenoh  -rJ.  *  *  "^'  "«''^  Wmains. 

Art.  1743  i,  tha^  the  olauao  impo/„!on  k!  T  *^  ""^  *•"*  *''«  '^^^'  of 
Uning  the  lea.  of  the  i^^ovS^ruteS^^- ^'•-^'•«-'on  of  ..i:! 
•c»  of  ahonatian  of  tho  Immoveable  """""^^  (*""  « W«.)  i„  ereryl 

IPoot,  Priv.  &Hyp.No.385.'  |    , 

catmr,  to  m«„e.i„  Uw  lew. ,  "^  •"»  <^  obl,„ti„a  „f  a„  ^j^_ 

Art.  2128  Bhews  oleatl,  X.  ,i„„  ..    ,        . 

■     ....        ^    -  o  ■  ■       .        *■ 
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SUVK.UIOR  "COU^T,  MfeSl! 


^■^ 


'  T».       - 

Klrkwoutl. 


■<r 


■-.. '" T — « ' . '  i"' '  .  ''; ; — ; — «     .     „ 

«.     WBy  should  tliero  bo  n%  diffCTeiio«  between  Ac  adjMicutairf  nod  suoh  ordi 
nary  jfipruhiiscr  ?         ■       ;  '    i^  "^  "^      *' 

I'ho  obvious  intention  or  the' Lc^shttui!;c  Was  to^ab^lish 'the  gross  injustico     - 
practicublo  under  tlio  lav^^lEn^foreni,  to  give-to  fhe.  tenant  peuoo  and  security  in 
his  tenancy,  to  .  prevent   him,  ■  for  Iristiinoo, "  whe^  •bo   had  ta icon  a   farm  and 
expended  oapitij  which  he  cxpectcdto  regain  with'interest  by  its. produce  to 
be  disturbed  in  his  possession.  ,       .  ■  i. 

1  Pontj  385°;  Tropiong,  Lounge,  ^0.  iS4,  490,  49  Lv  *^  *'  ;* 

The  rights  of  his  creditors  to  deal  with  his  property 'sr©  measured  by  hii  . 
•  rights ;  the  right  to  enjoy  th6  property  leased,  he  has  giv(in  to  another  for  a  fixed 
rent.  His  judgment  creditor  cannot  by  merely  seizing  such  property  revest  in  the 
judgment  debtor  the  right  which-he  hxs  parted  wkh  to  another,  and,  deprive  that 
other  of  that  right.  So  long  as  the  law  iJmptorem  and  the  jurisprudence  under 
it  were  in  force  the  Sheritt's^sale  haid  the  force  of  a  sale  by  the  judgment  debtor 
of  the  property  so  leased,  but,'  when  the  law  Emploretn  was  destroyed  by  Art. 
16G2,  the  basis  upon  which  rested  the  effect  of  the  Sheriff's  sale  in  brctking  the 
lease  disappeared,  and  the  effect  ceased  to  exist.  .>  \~ 

[llciijrter's  Note. — Aftejrfhe  argument  the  counsel  of  the  tenant  was  allowed 
to  submit  the  following  ^hority.  Merlin,  Questions  do  Droit,  vo.  Resolution  de 
Bail,  S'.'c.  1.] 

i/e^/iiiMc,  ^.C,  fo/petitionei: .  .  ^    _ 

'The  true  charaotier  of  a  (Uri-etofan  imtnoveablc  property  is  thus  describe^  by 


Pothier  (P roc. -Civ.  p. 


9->< 


'  L'adjuJication  conticnt  une  veritable  vente  que 


la  justice,  potir  le  saisi  et  mulgid  lui,  fait  ii  I'adjudicataire  do  I'heritage  saivi." 

•■  And  its  effect  is  described  by  thesame  author  (Proc.  Civ.  p.  227)  as  follows: 

"  L'lieritage^adjuge  par  decrct  est  transfdrd  i  I'adjudicataire  avee  les  seules 

•  charges  exprimecs  par  I'afiiche;  le  ddcret  purge  toutes  les  autres,  et  etcint  tous 
les  droits  do'propridtd  et  auj^j'es  droits  que  les  tiers  auraient  pu  avoir  dans  cet 

.Writage."   "V   "r  -  .. 

*  Do. Jlt^ricourt,  in  discussing  whether  tlie  church  and. minors  should  be  sub- 
jected *o  the  legal  effects  of  a!  decrct  says  :  (Traite  des  Immeubles  p.  148, 
Lib.  Ed.")  "II  est  do  I'interGt  public  quo  lesadjudicatairea  qui  acquiirent  de  la 
justice  flC'Soient  tr(^bl^  dans  lour  acquisitions." 

^  These-au^hoj^^^^gd  to  est iblish  that  any  right  which  the  defendant  has  in 
the  property  alC^N^me  of  the  adjudication  is  forcibly  transferred  by  justice  to 
the  purchaJr  at  the' sheriff's  sale.  And,  as  the  possession  of  a>.  yearly  tenant  is 
tiimt^\y  the  possession  niecdy  of  the  lessor,  the  owner  of  the  property]  it 


tjAjin  the' absence  of  any  sp^ial  nSsfrve  of  the  tenant's  rights  of  oW 


p^l^on  in  the  conditions  of  sale,  the  adjudicataire  becomes  absolutely  vested  With 
-the  right  of  possession  incident  to  the  r^ht  of  ownership  thus  forcibly  transferred 
to  him  by  justice.  ,         / 

-  There  never  was  any  doubt  in  France,  under  the  law  of  that  country  ias^de 
applicable  to  Canada,  that  the  effect  of  a  dicret  was  to  rCsiliate  the  lease,  quoad 
%he  adjudicataire,  nnlesB  the^onditipns  of  sale  specially  bound  him  to  allow 
the  tenant  to  occupy  until  the! /eipiration  of  his  lease.     (An.  Piteau  1  vol  p 

774.>    .     ^;.  ■..-._,/  ...      ,   ;  ..;      ,/:    '^ 
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^  The  lenrned  ebunsoi  on   tho  other  si.lrTTi        7~^'  ~ 

>iip»«'«t  being  „,K  iCTZ    ,      '""'  ''"•'  »"i»;i.i.;h„i, 

.»or.hccod»,  wbii:;:;,:  .1':;  :«i''':f--'^*  >-,„„.,  j,,: 

l<»»r."  Hi,,  con.™,i„„  i„i„.J,Z  .  „  .J  „  ""1"  ", """  *««''  from  .he 
»l. bough  „„.d.  f„„iBI,  .„d  „„,!„„  i,,;^;;''  "■  ">  •■*"'.  '"'■'»«/  Irom  A.  M.i„ 

juslice.    Tho  p„pe„   ,,  „,.,   ^  *  "^  I'  "»  *'«•»«(  fro,,,  tho  «,,»,  but  f,o„ 
»<!nt.ble,onlc  que  fejWiee  po„,  |„  «,ie^  "L    f',°^J"''"'"'»"  ""«««  u„. 

■;^A:;;;:'r^;-:^;:----/^;«e,  .be  e,.i.e„.„a  u«„.„. 

•  1.?:",?,°°';  :^^  ""•  '^  ««rs„t  ^": ^••'^'  ^-'"■° '--  • 

-  ar/r^  Se  5:;r  £,  ufr-'  "^^  - — - 

counsel  on  the  other  sido,  that  h  lease  l^c  the  „„  P'"''""^'^"«  «^  "'^  •«'»*'red 

n.  .t^^pv,„ee  by  the  n.re  f^  ^^  ^l^;^:  ^  '»  ^'''^  -  isnot 
But  u  ,u^«t  be]  6bserved  that,  under  the  G6dlT^^^'"^''^  ^nju^tice. 
ArL^84  (old)  691  (new),  th;  «.»^^^^ /^^««^-e  ^.  JVance, 
by  the  «a.^-  if  it  be  a  valid  one  and  d^^^Z^^""^^  '"''''''''  the  Lse  made 
2d  vo  .  pp.  224,  225  (Ed.  of  1808)  aJl^^t^^/T'  ^'^«"'«««  Rgeau, 
Art.  684  5-4.  mention  is  required  to  t  H^i^^^iV'^"^^''''  -der 
tl.e  jr.i^.r  ^«  tribunal,  of  the  .a.nes  of  tre  f  '"  1  .  "^'""  ^«  ^«  P««t«d  by 
our  Code  of  C.  P.  (Arts.  706  to  711)  eVerv  T  '""'''  '''■  ^''^^ea^.  by 
dower  and  substitution  not  .pen)  is  p^r'dT  rH  "'r"^'"'  ^^"^^^  *"»'  ^^ 
thatm  thcXouveauPicreau^ndallnnT      ^  '^'^'**'^-     ^» '»  "'so  to  be  noted 

i"  Franee,  the  word  ...C'-stTu^iu'" 

•bcng  substituted  therefor,  and  that    rt l^^1'n^'''"^•* '^^'^-'''^''^^^^^^^ 
a«  that  of  "  des  effets  du  dcret  "  wh  eh  ant!        ^°^  ^'"*°  "^  ^"P'  "«  ««ch  title     - 

Although  the  point  uow  raised  harnoeT"..""  T  '^'''' »«  '«  ^e  found.  : 

the  coming  into  for.e  of  our  Code,  t  hasb^t  f  .  "  f  "''"^^  ^^^'  ««« 
th>«  Court,  reported  on  pp.  39  ,„d  40  o^hTlt  '"^'''''j' '»  ">o  recent  case  in 
the  case  in  appeal  reJH>rS  on  p  25  oVu^^^^^^^^^^ 

earned  Judge  who  delivered  the'judVla  of  ^^^^^^^^^        the  L.  C.  J.,  where  the 
'  L'adjudicatlon  livro  la  proprid,n°"i!!  [''*'''"' ^  •        ' 

tionadues.1.„„eionprop!;/;r:lro^^^^^^^  : 

pour  ces  prestations  passent  4  radjudicatoir.tr.  "  ^"'^"^'^'   ^^  ^'oits 
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filit  la  dcninnde  an  slieiif.  Cclui-ci  a  fuit  rupport  du  rcfus  du  d<$rcndcur  et  du 
rcf'uH  du  lucntiiire  du  (k^fcndcur,  un  noniniv  Williain  BlackuiaD,  do  livrer  Tim' 
mcublc  vcndu. 

Sur  cc  nippcrt  ct  s'ttutorisant^dc  I'MrticIc  712  T.  P.O.,  h  rcqujSrant  s'adrcase 
au  tribunnl  ct  duinando  un  ordrc  cnji  i<;miMt  au  elierifd'expulser  lo  ddfcndeur  it 
son  locatniie  ct  dc  inottro  Ic  requ<;rant  en  possession.  Avis  de  oette  rcquete 
aynnt  ct<5  dontid  au  dePondeur  et  au  dit  Willuini  Blackman,  Ic  premier  fait 
defaut,  Ic  second  couiparnit  ct  la  eontestc,  alldguant : 

lo.  Qu'il  a  lou<5  du  d(5fendeur,  le  19  avril  ISVJt,  par  acte  authcntique  dont 
copic  est  produite,  la  fro\\ri6i6  en  question,  pour  h  tornic  d'un  an  &  compter  du 
30  du  menie  niois  d'avril ;  qu'il  a  pris  et  garde  pos»iei(|on,  depuis  le  commence- 
ment d6  son  bail,  et  que  celui-ci  s'est  continue,  par  tacffe  reconduction,  pour  uno 
autre  nnn<5e  qui  no  doit  finir  que  lo  30  d'avril  procliain. 

2o.  Que  la  vcnto  judiciairo  n'a  pas  mis  fin  a  sou  dit  bail  par  tacitc  rcoondVc- 
tion,  et  qu'il  a  droit  de  rcstcr  eu  possession  jusqu'-.u  Icr  de  mai  prochain. 

3o.  Que  raJjudicat:<irf  f»t  requ(5rant  no  pent  pas  |o  d^possdder  avant  lo  premi^ 
de  mai ;  qu'il  est  m<^me  tenu  d'cntrotenir  le  bail  jusqu'ik  son  expiration. 

Lea  parties  out  considtJre  tous  Ics  faits  comme  prouves  afin  d'avoir  une  deciA 
sion  sur  la  question  de  droit  pure  ct  simple.  , 

Bluckman  fonde  sa  pretention  sur  cos  mote  de  I'artiole  1663  du  Code  Civil ; 
"  Le  locataire  ne  peut,  4  raison  dc  I'alidnatiOn  do'  \a,  chose  lou^e,  fetre  ezpuls^ 
t' avant  I'ezpiratioH  du  bail,  par  une  persooiDe  qui  deviant' propri^taire  de  la 
"  chose  lou^e  en  vertu  d'un  titre  consen^i  pdir  le  locateur,  ii  moins  que  le  bail  ne 
"  oonti^ne  une  stipulation  sp^ciale  k  ceteffet  et  n'ait.dt^enregistre."  '  Iloite  la 
version  angluise  de  cet  article  duns  laiquellc  les  mota  "  en  vertu.  d'un  litre  con' 
senti  par  le  locatettr,".  sont  rcndus  par  ceuz-ci  "  under  a  Title  derived  from 
THE  lessor,"  qui  lui  scmblcnt  plus  favorables  i!!,  sa  pretention,  et,  pour  donner 
plus  de  consistance  H  cellc-ci,  il  soutient  que  cet  article  doit  §tre  I  interpret^  4. 
I'aide  de  I'artiole  2128  qui  se  lit  oomme  suit :  "  Le  bail  d'immeubles,  pour  ua 
"  termc  exc^dant  un  an,  nc  peut  Stre  invoquiS  ^  I'encontre  d'un  tiers  acqu^reur 
"s'iln'a  etd  enregistr^." 

Ces  deux  articles,  dit-il,  sont  de  droit  nouveau.  Lo  premier  est  con^u  en 
ternres  plus  ^nergiques  et  plus  compr^hensifs  que  ceux  de  I'artiole  1743  du  code 
Napoleon  sur  lequel  il  est  oalqu^.  Or,  en  Prance,  on  a  fait  I'application  de 
Tarticle  1743  aussi  bien  aux  adjudicat^ires  de  biens  saisis  sur  looateurs  qu'aux: 
acheteurs  des  mdmes  locateurs  k  vente  privees,  et  mdme  aux  acqu^reursl  titre 
particulier  en  verta  de  tesUments,  de  donations  ou  d'^changes,  quoiqu'il  ne 
soit  question  que  de  mutation  par  vente  dans  I'article  1743  Code  Nap. :  (3 
MourloD,  Code  Nap,  No.  768,bi8.) 

Le  contestant  s'autorise  encore  des  articles  644  et  645  C.  P.C.  pour  dtablir 
que  le  d^biteur  saisi  reste  propri^taire  en  jouissance  et  possession  de  la  propriety 
saisie  jusqu'i  I'adjudication,  et  de  I'artiole  689,  No.  8,  pour  faire  voir  que  I'ad- 
judication  accompagn^e  de  p^iement  du  prix  op<^re  une  cession  de  tous  les  droits 
du  saisi  sur  I'immeuble,  et  il  se'hfite  d'ajouter  que  le  d^fendeur,  lors  de  la  saisie 
en  cette  cause,  no  poss^dait  plus  les  droits  qu'il  avait  cidis  au  contestant  par 
son  bail,  et  que  ces  Jroits  n'avaicut  pu  6trc  suisis^ni  vendus ;     ' 
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Quel'adjudicntairesuccddoausaisietnn'iioo**        .  • 

.«t«m..t  8o™U  p„,^6e  par  le  drm.  °°°"°""  ™"<'  "l"*^  qui 

II  u'j  a  done  ticn  Mire  chose  4  ftire  „„,.,„■,, I  .     ,        .    '         ,' 

locataire.  son  bail  j„sq«.4,.e,p|r:t:;^^^^^^^^^^ 

legislateur,  qui  savait  bien  que  ce  droit  n'Mnt,!      Jt  P°"  '^'*  q««  '« 

une  disposition  particuli^reriaorndl^^^^^ 

par  racqu^reur,^  looateur.  ^     "'  pourraitpaa  fitre  joxpuls^ 

^'^IStEfcr^"'  '^  ^^^^  ^^  --  rappeC;^:^!  ^^::;:     ^ 

mettait  fia  au  ba.l    DanTe  8^017     T  I  ^T"'''     ^*  -««»«  forc^e        . 
-  ddn,  .a  pratique.  La  vente  plj  ^t^t^^^^^^^^^        foccurbnc^ournali.re, 
«pul«epari-acquereur.    Av'ant  I'.brJ^tL  j^  , J  ^^^^^ 
notre  code,  le  locateur  pouvait  lui-»fi.^e  I'expulser  ift'  """  '^^''"'^  '''""* 
lieux  lou^,*.    Le  locatairffn'av«,t  „..-  «*P»'8er  pour  occuper  eit  personne  les 

locateur,  s'il  o'^trl    iL^l'en  "'""""  ^T      *"  <*«»°>«g9«  contresoa 
288,289;  I  Pigeau'pr^SrCi::^^^^^^^^^^ 

"iT^'ieiocateu.  -::::;^::::sjris:^:n^t 

certain  temp8  mojennant  un  lover  etc    on  trtTl  1        ""'***'»''""' ""  ' 

radicale  et  I'intention,  chez  le  iSitrur'  Z    f        .  ^  ^  ""'"  """  '""«^«««« 

lesancic„.jurisconsulW.e:  tnFcSe^^^^^^^ 

estreproduite  dans  I'article  1709  dueodeNandr„T  f"V         ""*'**"  '^''^^"''S"' 
faire  Jouirle  locataire  d'une  choL^ndan^t ''"'"' '''*''^^^^^^ 
certain  prix.     Un  louage  de  cctte  nS      ^  ""!  ^^'"'^  "*»y^'""'°'  °° 

obligation  personnelle  dTfaire  Jodr  et  si  L  Wat""''"  '"'^""'*"*  ^"'-- 
Plement  passible  de  domma^  iVts  ^  '""°^"'^''' "  ^^^^'''^^  «''- 

M«lgr.  cette  .ne.^e  dans  les  tcmea  d;  rarticle  1601,  il  existe  encore  una 

-    Vot.  2&.— Mat.      . 
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dlfft<rcncc  iuihyenso  entro  to  droit  de  rusufruitior,  qui  ept  un  droit  r^l  bieo,^ 
rccnnnu,  ct  colui  du  looaUire. 

En  cffct,  lo  premier  c.s||^ollcinent  dt5taoh6  do  la  propri^te  et  independunt  de  la 
Voloiito  duyupropri»$tair(V>«e-«olui-ci  ost  oblige^  c|e  liiissor  jouir  rusufruitior  et 
n'cst  obliw?  qu'i  le  laissor  jouir  de  iu  chose  usufrUit«Sc,  telle  qu'ello  est,  peadant 
'que  h  locatcur,  non  sculemont  est  oblige  de  livrer/la  possessioij  do  la  ohose  loude 
au  locStairc,  niais  il  c^<t  obligd  de  le  inaintenir  en  jouissancc  paisible  et  d'entrc- 
tcnir  la  chose  en  otat  do  servir  ^  I'usage  pour  Icquel  il  I'a  loudc,  art.  1612.  C'est 
au  locatcuT  u  prot<5ger  le  locatairc  centre  tous  Ics/troublcs  caustSs  par  suite  d'une 
action  contrc  la  propriettS  ou  tout  autre  droit  dans  ou  sue  la  chose  louie,  et  si  le 
locatcur  ne  rous.-it  pas  A  (Hjartf  r  lo  trouble,  il  est  oblige  do  souflFrir  une  rdduotion 
dif  loycr  proportionnco  it  la  diminution  dans  la  .jouissanco  de  la  chose,  et  meme 
de  payer  des  dommages,  pourvu  que  la  cause  di4  trouble  lui  ait  H6  ddnoncde,  art. 
1618.  Or  toutcs  cos  obligations  d'entretion  et  de  protection  sent  dos  obligations 
iPuroiiiout  iicrsqnncllcs,  et  les  actions  qui  on  resulteut  en  favour  du  locntaire  sont 
<los  actions  purcincnt  mobilit'i-Ss.  II  en  cst/autromcnt  pour  le  droit  rdel,  \q  jus 
ii>  re  i[\n  doni^j  naissance  a  I'uction  iunnobiliere.  Si  done  le  locuteur  cesse  do 
luiiiiitenir  sou  li^cataiic  en  jouisaanoo  paisiblo  de  Ju  chose  Ibuee  ou  de  partie  de 
<;etle  cho.-ie,  son  bbligutiou  se  re»out  va' vruiumagcd  inteiotSj^suivant  cct  article 
1(>18,  pour  lu  bonne  ruison  que  le  locataire  n'ayant  pits  acquis  un  droit  dan»  la 
.  cliose,  jfM.s  in  re,  no  pout  la  gardef  do  son  proprc  clief  contre  los  actisns  de  ceux 
qui  la  .reclamehtp«ft  vertfl  du  droit  depropriete  ou  d'un  autre  dans  ou  sur  cette 
chose.  II  est  force  d'atteudrc  sccoum  do  la  .part  du  locatcur,  tenu  de  veiller  et 
d'agir  jusqu'au  deriiier  instant  de  \i  duree  dubail  au  maintien  en  bon  ^tat  de 
la  chose  loudc  pour  permettre  a  u  locatairc  d'cn  jouir.  '      . 

Lea  commissaii/es  charges  de  p/<5parer  le  Code  et  apres  eux  les  legislateurs  qui 
I'ont  adopte,  prepccupds  de  la  pensee,  de  ne  pas  laisscr  les  locataires  exposes  aux 
derangements  resultant  et  des  ventes  et  des  alidnationa,  en  gdndral,  consenties 
par  le  locatcur,  ont  fait  I'article  1663  (Rapport  des  oodific  :  Tome  2,  p.  2^.)     ^ 

lis  ontvu,  dans  cet  article,  la  naissanoe  d'un  droit  nouTcau  qu'ils  ont  design^ 
sous  lo  notfl  de  charge.  lis  ont  cru  devoir  soumettre  cetke  charge  &  la  formality 
de  I'enrcgistrement  pour  lui  donuer  la  publicity  requisb  et,  dans  cebut,  ils  ont 
suggere  ce  qui  est  maintenant  I'article  2128  du  code.  "  Le  bail  d'immeuble 
"pour  un  terme  excddant,  un  an  ne  peut  etre  invoqttd  ill  I'encontre  d'un  tiers 
•'  acqudreur  s'il  n'a  dtd  enregistrd  (Rapport,  Tome  »,  p.  65  et  193);  Puis,  h. 
fin  de  prdvenir  les  fraudes  qui  pourraient  se  commet|Te  par  des  paiements  anti- 
cipds,  ils  ont  suggdrd  I'article  2129  C.C. 

Le  IdgislateUrn'ayant  exprime  la  defense  d'expulsion  (que  par  ceux  qui  ont 
nn  titre  consenti  par  le  locatcur,  nous  ne  devons  pas  dtendre  cette  disposition  & 
d'autres  cas.  \  )  ,        ■ 

Si  I'on  croit  que  la  version  anglaise  soit  en  cWflit  avec  la  version  frangaise  et 
qu'il  resulte  de  li  un  doute  sur  I'dtenflue  de  la  modification,  apport<Se  par  le 
legislateur,  au  droit  preexistant,  celui-ci  doit  coAtinuer  de  subsister,  puisqu'il  ne 
serait  paa  clairement  abrogd.  Si  le  Idgislateur  avait  voulu  oonserver  le  droit  du 
locataire,  jnc me  dans  le  oas  d'alidnation  forcde,  pourquoi  ne  Taurait-il  pas  expri- 
J?9^..?;^a!?i  4it  ^„!^l??™?*>  ^9  vente  forede  est  toujours  une  yente  consenUe.£ar. 
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1743,  que  cette  jurlsprudenel  se  rraitlhl  /         """''  '°'''"  '^^  ^'^''^''^ 

'      Le  Code  de  Pridure  S  Pra„ra^^      S^^  ''  "'«"  ^^^  P-  «^--- 

quo  dans  le  tableau  des  MenT  nil!!      fl  ^""""°  '^^''^  >  ^«-  *'  ?«''« 

co„.eud™...,e;r,1:fc3rers^  "«^"^-«««'« 

co^trario,  on  fait  dire  4  rarticle  084  rnoaveaVt^xter  °'l  ^",""  '"■°"""'"°*  '^ 
;;  ou  aff^™^  ,e  saisi  «ur  le  bailleur.  le  b T^rvu  au'  ^^  T'""*'  ''^"' 
«  ant^rieurement  au  commandemen   qui  a  pZdl  l  "''*'"'  ^'''  ''''"'''' 

"crdaneier,   saisiasants  et  4   Tad^  Z  .^'V  Mo"'?'  "'^PP°«''"«  «« 
p.  299,  4  la  fin  du  No  768/..     ""J'^«"f*a»«-        3,  Mourlon    Code   Napoleon 
Poao„  ^''"^  "*'»"»  "en  d'analo«uo  4  cela 

*!  propria^  d„„„e  ..  <■„,!  ,r„,.      '"°^  *  r»'^'^  *  «■  •*"«•    Or  I.  droit       . 

«  n'est  pas  exact  do  dire  que  I'adjudicataire  succdde  au  saisi     II  I..;  „ ./  aV 
b>en  en  oe  sens  qu'il  vient  anrA«  1..;  -f  «      j         ,       "  '  '•"  succdde 

I<.  chose  saisie.  \  n'rpasTon  il,?  1  ""  f'"'^'  """'"'^  ^^^P"^'"^''*  ^e 
obligations,  excepte  ceulCi  10011^7,  Z  '"  ""  ^'"'"^  '  '^'"P"'  «- 
r^Is  dins  I'i^meuble  Tbien Tui  -^  ^  -<  ^''^'.  '"^'"'  ""  '^''  ^'"'^ 
locataire.  comme  on  I'l  v^  Vest  n«l        •  ""^        ^  '"  '•*•■     ^'  '«  *^«''' «»« 
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pratiquer  une  aaisij',  la  jouinanoe  n'a  pas  pu  «tre  saiflie  ni  par  consequent 
fltre  transfer^  A  t'adjudioataire,  dono  oelui-oi  ne  peut  I'obtouir  avant  Tezpira- 
Mon  du  bail. 

La  jouiHganofl,  commo  on  I'a  vu,  n'est  pas  lin  droit  rdel,  un^Ma  in  re,  oe  n'est 
pas  un  ddracnibrcment  du  droit  de  propridtd,  cbnimo  I'cfi  I'usufruit,  il  ne  subsisto 
pas  conimo  celui-ci  s<Jpar(<ment  do  la  nuo  propri^td,  il  ne  silbsiste  done  pas,  dans 
la  pcrsonne  dn  locotairo,  8dpar«5iu»nt  du  droit  de  propri»5lo.  Or  oeloi-ci  finit  au 
nionKfol  do  I'adjudicatjon  ;  la  Jouissnnce  du  saisi  finit  nussi  aveo  sa  possession  par 
I'adjuaic^on  (Art :  645,  C.  P.  C).  Lcs  interSfs  cessont  do  courir  confro  I'im- 
mcublfi  vcndb,  le  jour  do  Tadjudication,  Art.  734  C.  P.  C. 

Lo  kcataire  ne  possodo  paa  riraracuble  loud  en  vcrtu  d'un  autre  droit  que 
<*<*'^'  ^  son  locatcur,  son  droit  de  poscdder  rosuUe  d'un  droit  personnel  qu'il  a 
con,trc/le  locateur  do  se  faire  maintenir  en  possession.  Or  la  possession  doit 
finii    en  mdme  temps  que  cclle  du  saisi,  au  nom  de  qui  et  pour  qui  il  pos- 

.  iH .        ;  \       ■  .    •V''  ' 

i-^  Freoohs  maintonant  le  point  de  vue  j»dop»«5  par  les  commissaires  codifioatoum, 
que  lo'bail  constituo  une  charge  sur  la  propridt^f.  Ext-co  qu'ik  ce  point  de  vuo 
le  conte8tan<l  serait  bicn  fondd  4  retenir  la  propri^to  ? 

L'artic)6  648  C.  P.*  C.  prescrit  quo  les  Avis  de^  vcnte  donnas  par  le  shdrif 
doivent  tontenir,  outre  la  designation  de  rimmeubl^,  les  charges  mentionnees 
dans  lo  proces-verbal  de  saisie  et  oelles  dont  Jo  saisissant  requicrt  d'ailleura 
par  ecrit  I'insertion  ;  I'article  640  dit :     "La  partie  gaisie,  de  ia6mo  que  la 

"  partie  saisissante  pent  faire  in^drcr  au  proofs-verbal  les  charges  fonciires 

"  dont  soctgreves  lcs  immeubles  saisis;  "  I'drticlo  659  donno  I'oppOsition  i  fio 
de  charge  au  tiers,  lorsque  rimmeublo  saisi  est  annoncd  pour.  6tre  vendu, 
sans  la  mention  de'quelquc  charge  particuliiro,  dont  I'lmmeuble  est  grevd,  et 
qui  pent  Stre  purgde  par  le  ddcret ;  parmi  les  charges  quo  la  loi  mentionne 
comme  n'etant  pas  purgecs  par  lo  decrot,  ne  se  trouve  pas  nommdo  ni  dircctc- 
ment^ni  indirectement  la  charge  du  bail  a  loyer.  Dans  la  prdscDte  cause  lo 
procAs-vcrbal  de  saisie  et  les  avis  de  vcnte  ne  font  mention  d'aucune  charge  qui 
aurait  etd  credo  sur  rimmeuble  par  un  bjiil  fait  ao  contestant.  Une  telle  charge 
n'a  done  pas  pu  fitre  conservee  en  pa  favour.  ■ 

Enfin  le  contestant  dit  que  son  droit  est  un  droit  pure&ent  mobilier.  Si  o'est 
un  droit  purement  mobilier,  il  est  n^cessairement  personnel,  Alors  son  recoura 
doit  etre,  coibme  son  droit,  persbnnel ;  et  ce  droit,  comme  il  le  tient  de  son  loca- 
teur, qui  le  luMait  pcrdre  on  qui  le  laisse  pordro,  c'est  centre  son  locatcur 
qu'il^oit  I'exerc'er,  (25  Laurent,  louage  Nos.  9,  10,  11,  12,  13;  4  Aubry  et 
Rau,  p.  471  §  365  Note  7*;  et  2rLa(urcnt  Nos.  14  i,  35. 

Mais  dit  le  contestant,  si  mon  locateur  est  devenu  insolvable,  comme  c'est  pres- 
que  taujours  le  cas  dans  les  ventes  par  ddcret,  je  devrai  perdre  mea  depenses  " 
d'installation  et  m6mo  m'oti  loycr,  si JeM-p^^dVrance.     C'est  possible,   et 
c'est  un  incpnyinient  grave;    IFne  s'ensuit  p^s  qu'on  doive  mcttre  de  cote  une 

loi,  toutes  les  fois  que,  dans  la  pratique,  il  pout  en  rdsultcr  des  inconv^nients 
si,  en  gdn^ral,  son  eflfet  est  bon.  | 

-'  SuppoEons  quo  le  contestant  aurait  voulu  rdvenir  sur  sa  declaration  et  soutenir 
que  le  bail  lui  donne  un  droit  rdcl  dans  la  pjroprt^te,  sft  position  n'en  serait  pa» 
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A^<A««««fr5.,«^„,;fcr petitioner   ^""T ''"""*  *>fP«"«"«on granted. 

■  »'«^TREAL.  8TH  NOVBMbIcr,  ,880. 
Coram  SiH  A.  A.  DoBtov  n  T    \m         ■,  \ 

^    ■''•"'■•""-'••'•■''*«t'''<'"°""'-B''»'.A.j        ;•• 

^-^  No.  140.    ■  \ 

'  :  *'«EnEniCK  is!  DIXON  KT  L  .         ^  . 
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■        <         ■  ARTIJDR  M.  PERKINS,         V 
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thoy  olaimed  a  return  of  part  of  the  prioe  of  the  aasets  of  the  ioiolvents  purahaHe«] 
by  them. 

Tho  purchase  woa  made  upon  an  inventory  furnished  t^y  the  assignee,  respon- 
dent, opposite  each  item  of  which  the  value  at  which  the  apptillants  and  the 
inspectors  of  the  estate  agreed  in  estimating  it,  was  noted  in  pencil.  Tho  price 
was  paid,  pending  verification  of  the  aHsots  as  rcproHented  in  tho  inventory,  on  tho 
written  promise  of  tho  atMignoo  to  return  tho  estimated  value  of  any  item  of  tho 
aasets  thut  should  be  deficient. 

.  On  verification  it  was  found  thnt  certain  shares  of  stock  in  tho  Railway  and 
Newspaper  Advertising  Oompany,  appearing  in  the  inventory  as  amounting  to 
95)'642.7(},  reully  connisted  of  shares  of  stuck  amounting  to  $16,000,  on  which 
about  $5,000  hud  been  paid  ;  tho  bubnoo  unpa  id  being  more  than  the  shares 
were  worth.  . 

The  appellant^^  theroforo,  refiised  to  ucpept  tho  unpaid  shares ;  and  the  res- 
pondent was  unable  to  deliver  paid  shares,  according  to  the  inventory ;  and  they 
cjaijimed  the  estimated  vajueof  this  itom,  viz.,  $2,000, 

The  Court  rejected  th«l'  petition,  on  the  grounds  that  the  petitioners  had  not 
proved  that  they  were  entitfed  to  th^ir  conclusions,  and  that  their  remedjc  Wa^^- 
under  the  Civil  Code.  ^  ^ 

The  questions,  therefore,  for  the  Court  are: 

1.  Whether  the  appellants  were  obliged  to  accept  the  proposed  delivery  by 
the  assignee  of  $15,000  of  shares  of  stock,  on  which  $5,000  only  had  been  ftui, 
instead  of  the  stock  described  in  the  inventory ;  and   ' 

2.  If  not,  whether  they  are  entitled  to  recover  back  the  iimount  at  which 
the  stock  represented  as  being  for  sale  was  estimated  in  the  purchase  made.        / 

For  the  more  full. examination  of  these  questions,  the  appellants  proceed  Uy 
State  in  detail  the  ciroumstances  of  the  case,  and  the  pleadings  of  record. 

On  the  30th  August,  1876,  the  assignee,  respondent,  advertised  for  tenders  for 
the  purchase  en  bloc  of  th%  assets  of  the  insolvents,  jdesoribingiho  assets  to  tie  ' 
sold  under  sepaiato  hfiads,ia^m4nventoiyT«!e^^^       in  the  advertisement,  as  will 
Vppear  by  the  advertisement  itself  filed  of  record  as  No.  15  of  the  douier. 

The  assets  to  bo  sold  were  divided  generally  into  two  lots :  — 

1.  The  stock,  plant,  machinery,  office  furniture,  &o.,,  and  . 

2.  The  bills  receivable,  book-debts,  stocks,  &o. 

In  the  inventory  of  these  latter  items,  the  stocks'  are  described  as  follows: — 

'     Railway  and  Newspaper  Advertising  Company's  stock .$5642.76 

Dominion  Building  Society,  60  shares;  paid  on, 582^.00 — 

The  appellants  made  a  tender  for  the  estate  en  bloc;  but  their  tender  was  dot 
accepted.  Further  n%otiations  followed,  of  an  informal  character ;  and  finally 
on  the  25th  September,  1876,  they  agreed  through  George  Barry,  one  of  them, 
to  pay  $34,000  for  the  estate,  in  cashj  within  ten  days  from  tha£  date.  This 
agreement  appears  as  No.  20  of  the  dossier.  On  the  30th  September,  five  days 
before  the  price  became  due,  the  assignee  applied  for  payment  of  it,  which  the 
appellants  declined  to  make  as  they  bad  not  yet  verified  the  assets  and  compared 
them  with  the-inventory  furnished.  But  the  assignee,  respondent,  being  desirous 
of  obtaining  th^  money,  and  having  already  received  at  the  time  of  thd  pai'ohase 
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•PFU«nt«  in  preparation  for  their  tender  *""'*^  '"•''"  ^^  tho      '""* 

biABgiM,  ^         *'°'*''»»Ai'.  September  30th,  1876 

Co.  sold  to  you  boi'ng  r^  i  wTp'^r'jor irr;'"'-  '•  "'^"p*^"  * 

found  to  etist,  in  the  pronortion  In  .u V  ^  defioienej  that  may  be       '    , 

the  rate,  moric'ed  in  pcnTu^Je  Jv  !fc  "'T  "'"  ''''''''  "'^'"^  «» 
from  me  to  the  Banit.  "^/^  '""'"^  »«  *•>•  deed  of  traipsfer 

'*  -  V««^  truly  yours, 

^  (S'Snod,)  ARTHUB  M.  PERKINS, 


Messrs.  Dixon.  Smith'*  Co,  L- J- CAMPBELL  &  CO. 

Ac,  &o.,  &o.  ,. 

«f  tr.™f«  from  ,he  ,^^ZZ^  »'  ""' '''  ""  •'•»"""'•  '"''  *  ^ 
i'^  »  No.  4  of  .hTl;r' ""  •'■'*"■"''  •-  "«»'«'•    A  OOP,  0  Jii  pro. 

Company's  stookamonK  them  lo^^  /  S^^^''*'*^^^^*'  Advertising 
.ubseribedstoek.,,f  X';:;;'3^^^^^  <^-P«ny  being  ,15,000  of 

-^oenVor  about  lid  000  \mT  *    .  "*"  P*"^  "P'  '"*''»''8  abdut  66 

-p^pted  the  stock,  tj;tuVr  rze\:;^:^^^^^^^  ^^  ^••^  -^^"^  '^-^ 

oponTttThe^lr^^^^^^^^  thepenciUaluation  marked 

P08eofthepu,«hrar!2  000  r  ?f"T"^"'^^  '"'»»"«'»  fi>'»k«  Pur- 
chased amouotingTo  t36?2r  "''  """"''•*"  "^  P**'  »?«-  '"»«  "^ts  pur- 

^^^^^^Z';^^  paid-up  stock;  it  was   . 

previously  made  beingTh  n  :it«It^"'°^^^  •»»  *•»«  '^^x''^ 

under  the  constitution  of  the  Comnarl'"    t^^  *"'"^"  **^  '*  ^""^  P«"°i'«iWe 
«,K.n  related  demandsl?e^l7/,„"^^^^  There- 

mated  value  of  the  stock  on  his  undr  t  ?  T  ^'^  ^^"^  "*""»  <»^tbe  esti- 
and  finally  a  petition  walnrelj/?^^^  "^^^^  "'«'''  »»»'  '"thout  effect; 
facte.  Snd  derandinllh^  2'  of  Jh"  f  "^  *b«'«PPe"anU,  setting  forth  t^o 
item  not  delivered.  ""^  *'•*'""'*  ^'""''^»2,000  as  the  value  of  the 

he  h.*^,d  the  aame  to  I  tutbLt     L"  ^''^  "'  *''  '^'^  °'  the  insolvents, 
,   ^  e  to  the  petuioners  as  being  the  highest  bidders;  but  that  it 


f  '  I" 


ir 


m ' 


% 


5.     V 


120 


IMloa  at  •!., 
■od 


COURT  OP  QUEK;<'8  BKNCir,  1880.* 


tjcula,  y  „  to  the  Railway  n^d  Nownpapc-r  Advcni.lnK  Conipon,'.  atock. 
tho  petitionora  knew  or  ou.^ht  to  have  known. 

mnkotirT''""""  ■"•  ^''"'■"'  "'"''""  'i'"''  ''""''^■•-  •>"^»'^  '^h"'-  "'»<«o.  an.l  di.l 
"  .  f  '".""''T'  ""'  !!i!:i«'''»!"^^  «uc.,...ry  to  oni  the,  to  fix  tl.o 
aiuoiint  of  Ihoir.  tender.       _— ''"^  \ 

Me ,  and  hat  ho  dul  not  deceive  or  .nislou-l  the  peritionera  cither  on  any  part 
"'  "'Of  on  "'0  wliole  amount  oJtho  aH<)efM.  *^ 

That  if  the  ap,K,lln„Li  had  .nado  their  te.,.!.^  without  having  verified  or  oi- 

nuned  the  nature'of  tl.e  «.eta  of  the  eHtat-.Xy  had  only  to  bla.ue  their  ow. 
ncKhgence  and  nnprudenoo  ;    an.l  Ihey  eouM  not  complain  that  the  respondent 

ad  no    furu.«hed  them  with  .11  tho  infor-nariou  th..y  ought   to  have  procurca 

-        proJTrdon'  ""  "'**  '^^  """"*"*  "*'  ""'''  ''^""'*^'  «!'«»IJ  ^e  reduced  in 

■^  ^''"'\'''"  "PP*'"'"""  P«''''««"y  well  knew  tho  nature  of  tho  different  aaaeta  com- 

poBing  the  asset.,  of  tho  estate  ;  that  they  made  their  tender,  and  had  no  reaaOD 
^    /  to  conipiain  of  the  shares  in  question  not  having  been  entirely  paid  up. 

/  Ihat  the  respondent  had  always  been  ready  and  willing  to  transfer  tho  shares : 

and  that  the  Company  had  never  objected  to  receive  the  transfer. 

That  oven  8uppo„ing  that  tho  allegations  of  the  petition  were  true/and  that 

(^         the  appellants  had  been  deceived  as  to  the  nature  of  tho  shares  of  the  Company  • 

hey  bad  no  right  to  demand  that  tho  i-eduction  of  $2000  should  bo  made  upoD 

the  amount  of  their  tender ;  but  at  t^o.4t  would  have  tho  right  to  demand  that 

a  reduction  proportionate  to  tho  apparent  amount  of  tho  assets  en  bloc,  should  be 

made.  '■ 

For  these  reasons  the  respondent  claimed  tho  dismissal  of  tho  petition.      - 
The  appellants  answered  generally.  "   ^ 

The  documentary  evidence  has  already  been  referred  to,  and  proves  in  all  res- 
pects the  allegations  of  the  petition.  / 

The  proportion  of  tho  shares  reining  unpaid  was  also  established  in  the 
manner  required  by  law.  i 

The  parol  evidence  in  the  case  substantially  establUhed  tho  facta  material  to 
the  issue.  • 

The  circumstances  attending  tho  payment  of  the  ^rioe,  afo  established  by 
Mr.  .Francis  Wolfertan  Thomas,  the  oxshior  of  the  Mo'sons  Bank.  He  explained 
that,  at  the  time  of  .he  execution  of  the  deed  of  sale,  the  :Ls.scts  of  the  insolvents 
had  not  been  checked  by  tho  purchasers,  viz ,  tho  appellants.  That  they  made 
objections  to  dose  the  transfer  until  they  had  checked  over  the  assets,  and  that 
in  consequence  of  these  objections,  the  as-signee  respondent  sent  them  tho  letter 
,  already  referred  to,  without  which  the  petitioners  refused  to  pay  the  money,  or 
execute  the  deeds.  . 

He  states  the  fact  that,  according  to  the  termsof  the  advertisement,  tho  stock 
of  the  Railway  and  Newspaper  Advertising  Company  was  regarded  by  them  and 
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in  pencil  writtco  on  the  iTrXrJZ:  \l         """"'""  ^'"  «^'""  •'^''O       - 
ihe  vl,u.elo„  referred  to  io  rrLTo;;;? I'^r ^^  ~  """"^  ""»  "  ^^« 

<h.t  „.,^|,tio,i.  wore  con  i^urd  wkh  th^        T""'  "^'^  ""'  '•"«P'«^  •   »>«' 
.idored  the  beat ;  a„dfl„al,,,':tf^^  '""''"'"•  ^'O- 

th«„.lgnl„g.odTliv„ri„'Roftret  'l^r^^^^^  The  M.igueo  admit. 

Of  the  .one,.  .„d  he  id^'Eifl.  the  inlTo;rN?  /^^^^^^^^  'h«  Pay^ent 

inventory  .nd  estimate  referred  to  ia  hlf  „m  '  f  ""/«"«'•.  "  being  the 
1.»«end  that  letter  to  apply  to  a  yth  „«lt  th    'j  •  ^°"?  ^'  "^'  »"•  *''<'  «"» 

"  rather  deeiarad  that  thL«„o  7Si  U I  ""^'""■»'-'<^«  "<»  «H>ok  debU.  He 
^&  wa,madei„hi,o«ioo^;l^^^^^  . 

fi  ^WHao  proves  that,  upon  cndc,ivnr!„„  .       *  .1      *  .     ^   ^'  *°"  '''^*'  «n8peotori. 

•took  as  an  estimate  of  itn  v>iu«   .„J  !  ^'**  ****"  P«t  upon  tho 

-ight  be  called  to  autli::  I  L  ;'  Tot  J  t^  t\  "t  !f  ^^  *-^^" 
together  for  tho  purpose,  but  could  nL^lT  Jf  "'"*'*  ^^"^ ''"?«''«"      ' 

*h.t  the,  amount  rnVntiUdrtlltrr-^r""'  ««•••«?'«'<»  the  fact 
purporting  to  be  paid  up  on  the  |  5  mZlT  1"^^^^  '"'^  "•«  •'°«"''» 
tiponitoft9,367  42.  '"'""^  *'^''"''*'"''«'»"'o<'k,  a  balance  being  due 

The  respondent  examined  as  a  witness  Mr  P  P  nil 
Tersatlpos  he  had  with  Mr.  Barry  abouUhe  l!t  ^^  ,?''"*"'  '»'>''  "P^-k-  of  con- 
.the'K«ilway&  Newspaper  AdvrfS^^^^ 

l..d  wfth  Mr.  Barry,  f„leh  ^Zy  «kTh  ^i  ..f 'h  "°,f "  "  '"'"^•"'  ''« 
«iuoh  w»s  paid  on  it.  and  how  it  s^7„^^  h  u  '  '"'  *'"'  '"^'^'  •"""'y  ^-o^ 

*lop.  except  that  he  Jid  not  eV  imTh;t  fSoS"^^^^^^^^^  «"  ''"'*  -''<"- 

unpaid.      He  deoluros  that  ho  dl  „„. I  T\  •'"'«'y'»»d«  Btillrem«ned 

bofc^  or  after  the  appellants  botge  s^c:  ^^^""^^^^  ^k  place 
Btances  he  relates  Ihat  the  convfLlnn  u'  ^'""P'"-  from  the  oiroum- 
-Iled  upon  the  ronH,ndc  to  J  ^I  s^^^^^^^  ''"  'T  ^"^  'PP*"-** 
time,  discovered  that  the  stock  wl  1  ^  «  »  '^'  k"**  *^"''  '*''*'•«  «"« 
-mount  of  it  remained  unpaid  "«^  ?»»«*■«?  «tock,  but  that  a  very  large 

proved  that  they  had  bought  frrmhT,      ''7^^""""^'  '«'«  '»»<>«  ««'•    They 
rately  described  and  we^l  died  J^^^ 

bythe  inspectors  of  trJlsutt:^^^^^^^^ 

pard  over  the  whole  of  the  purchaJl  »„„«!      ^  ^f  """"'    ^"'^  *^*»  '»'«y  ^ad 
veor  of  the  effects  purchased  Tr^HhrfM  ""fT'.  '"''^'^"''  "*^  '»««>'«<»«»-  ^ 
*be  assignee.  sanctLd,  c^  'd  .^^^^^^^^^^^^^  '^f-^  «bibited  by 

wruten  undertaking  Of  the  assignee  to  rTtl^LSman^^ 


'»(■ 


■>,'*■ 


^ 


^  Itt  ^  a)UKT0FQlIKKNSnlfttrWVfl(1igif'    #  ' 

W  "  •■  •  •  .        ><^  •  '.K       ______ 

\.    '       , ^ — ■ '    ■ ' '    m ' — 

IMiMt  •«  ki.,  of  the  eotato  whiol^i  ib^ld  not  bu  (klirared,  or  ihould  spl  b«  Jtt  Uio  oharaoUr 
l'«fkla#.  ,  rcprjrontod. 

It  in  nliin  cknrty  (wtnbli^hmi,  that  the  Ntnok,  which  appeared  on  the  fuoe  of  th* 

pflp^^rit  to  bo  ptidup.iitook,  waN  in  nmliiy  only  an  inttuiiiutiit  |>aiil  u|ion   a  very 

Inrgo  fliiioiirit  of  Ndbitoribcd   Mtocic ;    u|kiii  wliioli  a  b'llunoo  roniain<?d  unpaid    of 

~  V        nbnut  Il0,(t0().     And  it  in  not  prntcndud  for  a  nionioiit   that  the  np|i<illant« 

intcnilod  or  n^rood  to  tuwiiuiu  tho  liability  for  tlii<  bnbnoo  ;  nlthou((h  that  would  bu 

the  ncccrwary  ooctiH)«|uenou  of  their  ncoaptin^^tlui  tratiNfor.     I(  ix  nhuwn  that  they 

wore  willing  to  take  tho  tranNfur  of  puii-up  NtiM<k  corru'<pipdini^  to  tho  ai^ount 

named  in  tho  inwntory  ;  but  that,  as  noon  on  tlicy  discosrrud  tho  truo  n/turo  of 

the  Nccurity,  t|)uy  rtiAiwd  to  tuko  it,  unil  duinandcd  the  r«)t^irn  of  il|ix)"titnntod 

,valup. 

'  There  in,  therefore,  no  rjucxtion  of  fact  at  in«ue  between  tho  parti^;  ni>d  no  far 

on  can  be  learnt  from  tho  rcinarkitof  the  (lonorablu  .ludgo  in  the  Court  bttlow,  he 

^  did  not  doubt  that  thofuctH  had  boon  proved  bn  tlioy  have  boot/atated.  Ilinduei- 

Mion  Roemn  to  reat  on  twcground^. 

lat.  That  tho  aanignce  had  not  power  to  muko  the  arranioroent  that  uny  npe- 
cified  amount  ahould  bo  returned,  in  tho  ooho  of  mm-delivery ;  and, 

%2nd.  That  t^c  appeflantH  ahould  have  8t>agltt\huir  roinudy  under  aomo  article 
of  the  C'hIo. 

With  regard  to  the  firet  question^  ntt  to  the  autliority  of  the  amiignoe  ;  it  may 
p      *"  certainly  bo  queationcd  liow  far  an'  oRidf^nce  would  be  authorised  by  virtno  of  hi» 

I  office  to  a^rco  to  abandon  tho  right  of  tho  eatato  to  uny  part  of  the  price  of  a 

thing  r>nld,  and^  if  the  claim  of  the  oppellanta  r(t^tted  entirely  upon  auoh  an  aban- 
•  donmcnt,  the  opinion  of  the  judge  woiijd  probably  have  been  well  founded.  But 
it  mnat  be  observed  that  there  ia  no  abandonment  oontornpluted  by  the  arrange- 
ment made  by  the  assignee,  of  any  part  of  tho  price  of  the  asaots  sold  and  deli- 
vered. There  was  no  sale  of  tho  -atock,  because  there- was  error  as  to  the  thing 
about  which  tho  bargain  was  m'ide.  And  the  u^tNignce  did  not  abandon  uny  part 
of  tlu>fri«e  diic;  ho  merely  agreed,  upon  recoiviiig  in'pdvanoo  th^  entir^  price 
8tj{ralated  for,  that  ho  would  return  any  part  Of  that  price  to  which  he* might 
prove  not  to  be  entitled.  It  was  his  duty  to  make  and  carry  out  tho  sale,  and  to 
collect  the  pticc.  But  if  he  was  unable  to  deliver  tho  w^ile.of  thd  proporty  sold, 
he  would  havetbccn  also  unnblo  to  enforce  payment  of  the  price  of  that  portion. 
And  although. di^culty  might  have  been  incurred  in  ascertaining  the  price  of  the 
undelivered  stock  if  there  had  been  no  separate  valuation  of  it,  there  was  ^Jo 
reality  none  whatever  under  the  actual  circuui>tinces  of  the  case.  The  appel. 
lants  therefore  m'aintuin  that  the  assignee  was  uciinL;  strictly  within  hi&  powers, 
and  Recording  to  his  duty,  in  Agreeing  to  return  the  price  of  any  part  of,  the 
estate  which  he  should  be  uiiablc  to  delivor.  And  that  tho  uppellant«,  having 
paid  the  whole  nominal  price  to  the  assignee  before  delivery,  on  tho  assurance 
that  they  would  bo  replaced  in  the  same  position  they  then  held,  if  it  should 
prove  to.be  impossible  to  make  delivery,  are  now  entitled  to  have  that  condition 
enforced  by  the  repayment  of  the  proper  proportion  of  their  moiiey.  The  estate 
is  benefited  by  the  payment  it  hns  received,  ond  dibtributed  tho  money  in  ques- 
tion ;  and  yet  it  h^  njvcr  delivered,  and  ia  in  fact  unable  tegaJJy  to  deliver,  th& 
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M.K«-,of;ho  pricu  .rel.o  ..oak.     Tl..,  .pr*il....  h.v.  p.i,,  ,,.,«VC  1  ,  ^ 
wi.houM  .!n.low  of  vuh-,  n.tt«iv«,|  for  it.     A.mI  thu  «.„„«,.t  wl.iol.  ,ho..M  en 

»»tt-lj.«r„<..|  up,,,,  b«t»rt.«n  .horn  .m.I  tho  «.<.„,„..  by  the  o»t|,„ato  uud.  b» 
th.  .n-peoUTHof the  ...,«.«  „f  the  portion  «,  r^mu^lng  un.MiZl.  ' 

•..  to'tl^min.''"'"   *."'"r"'  """*  """'  """  "^  ''»'"«""«••  ""  'ho  part  of  ,ho 
.««  .f  .        u-n  TtakiOK  on  which  tho  .n.i^u.o  obuincl  ,«»y „..„t  of  tho 

h  n«!5irr^       •!«-;  on   t,,  p„,i,,,  or  tho  ..pHlan.«  wouhl  not  U.  «rc^,|y 
wLl  M    T  7"  "•'"«"'*  •«  '"'"'•"™  ««>  'hH  '»w  0-  contained  in  the  ViJZL 

Thi«  aoem,  warociy  powiblo,  a.  tho  question  of  t^e  knowIc.lK.t,f  ,ho  B«i«„cc  <.» 
vendor,  of  the  nature  of  tho  .took.  h«-  nover  .ri«,n.      And  ho  n,u«  bo  pr^.uld  ^ 

XrM.n/;^Lrr'^,  "-'i"'--^"'-  ^  ^-oup  thowhoirofthc 

Uing  r^„„t  „?  Xt'l     "T'  ^""^  ''"'  ''''^''  "''"'«  P"»"'  'f  onelential 
"  ing  be  wanting.   That  i.  a  wide  privilege  ;  and  would  imply  that  the  puroha«,r  - 

^21  ,    \  '"?""■  •^'''"''^  '""  "''"^•"^'^  ^  ^y  hi.  Honor,  ho  indicated 

r  CO     Vh  "°l '       "••  •  ""^  ■P'""'"'"  ■"""'"'•"8  ^  -•»<"^.  "  rciuction  o7  ho 
pr;co.     They  ask  a  roduotion  of  the  price  by  $2000.     But  J  hey  paid  the  pr  oT   ' 

KTh  eH^V-^"?  l:T''  '^-"""'  ^  -ignee  .n  J',;tur  C^^^^ 
J;.  e«u.  fa  b  ^  H'»'\'!PP«"»"^'"PO°  -ful- representation,  and 
^y  n.eau8  of  a  i,ubse(|uont  prOmwe  which  ho  now  seeks  to  repudiate      The  l.inc, 

hep^eten  edto,elIi.,notwhat.he  had  tp  .11,  „or  what  thfap^Lt   into  S 
to  buy.     llo  has  never  conveyed,  delivered,  or  transferredtit  to  then.  ■  and  thel 

^hLVZtn'''^'"'"'''"."'^^'^"""^'^-      ^--etair'tho    .OOJ 
they  hridThar  it:  and  that  is  the  value  which 

they,  he,  and  the  duly  appointed  inspectors  of  the  estate  agroed  upon  as  tho 

If  the  respondent  had  pleaded  negligence  by  aelay  in  applying  for  r<*avu,ent 
th«t  pretension  could  easily  have  been  rehutted.  \ut  he'has  not  ^d  .nj 
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defence  of  that  kiad.  If  he  had  pleaded  and  proved  that  the^o^  had  been 
divided  ain«!tj|  the  creditors,  another  difficulty  would  have  been  interposed.  But 
lie  does  not 'pretend  to  have  divided  a  farthing  of  that  money.  He  seems  to 
have  tried  to  get  the  inspectors  to  authorise  him  to  repay  it.  But  they  did  not 
think  proper  to  attend  a  meeting,  and  he  could  not. get  a  quorum  of  them 
.together  to  decide  the'question.  \ 

/  The  appellants  therefore  contend  that  the  assignee,  respondent,  was  justified  in 
agreeing  to  return  the  value  of  the  stock  at  the  rate  estimated.  <  And  that  the 
demand  by  the  appellants  of  the  sum  of  $2000  as  being  that  cstin^ate,  vras  porfoctly 
reaironable ;  was  in. accordance  with  the  valuation  made  by  the  inspectors  them- 
selves; was  sanctioned  by  the  acceptance  of  the  money  paid  on  that  condition, 
and*  should  Jbe  enforced  by  this  Honorable  Court. 
The  appellants  therefore  contend  that  the  judgment  of  the  Court  ]>eIow  was 

-erroneous: — ~ ■ — ~~- :-.-;-:^— :.-^ — , ;^_^ — _l_^;._^-„_..._^j^^^ — -..^^ — 

'1.  Because  it. is  established  in  evidence  that  the  item  of  stock  in  the  Railway 


and  Newspaper  Advertising  Company  was  so  described  in  the  inventory  and 
notice  of  sale,  as  to  lead  the  appellants  into  material  error,:  and  that  they  did. 
not  acquire,  nor  were  they  bound  to  take^  the  $15,000  of  partially  paid-up 
stock  which  constituted  the  actual  asset  of  the  estate.  — 

2.  That  under  the  condition  upon  which  they  paid  the  price,  liefore  receiving 
delivery,  the  assignee  became  bound  to  return  the  value  of.  the  stock  not  deliv- 
ered, according  to  the  estimate  of  it  made  by  them  and  by  the  inspectors 
upon  the  inventory. 

3.  That  according  to  the  lejist  favorable  interpretation  of  t1ie  law,  t^appellanis 
would  be  entitled  to  a  .diminution  of  price  beating  the  same  proportion  to  the  / 
.Value  of  the   tiding  not  delivered,  as  the  purchase  money  bore  to  the  value  | 
of  the  whole  of  the  assets  sold;   which  climinution  would  atHthat  rate  amount 

^p  iijeeioo.  s 

Geo^tbn,  for  respondent : —  \ 

Les  requ4railts.  attachent  beaucoup  d'importance  au  fait  que  I'item  subs^quenti 
^celui'sc  rapportiknt  aux  actions  de  la  Railway  &  Newspaper  Advertising 
CofUptf.yisi  redig^  diffi§remment ;  Cet  autre  item  a. rapport  k  des  actions  dan^ 
la  society  de  Coastruotion  de  la  Puissance,  et  Ton  pretend  que  les  mots  «  Paiji 
on  *'  faisait  cpmprendre  clairepient  que  dans  cet^itsm  les  actions  n!4taient  psj 
ontierement  payees,  qu'jl  ^tait  naturel  que  pour  I'item  pr4c^dent,  les  mSm^ 
expressions  ne  s'y  trouvant  pas,  il  fallait  conclure  que  les|ipti^s'^tiaient  entidre- 
mentpay^s.         ■        ''  ;'-,:.'■■''■■        ./.V  ■■',>,'.'  .,,.  ■    ^^.. 

Les  appelants,  lorsqu'ils  ont  fait,  sinoii  }eur  premidre  sonmlnion,  du  moins 
leur  soumissioo  amendee  et  celle  qui  fut  acceptdepar  lb8iuBpecteurs,^vaient 
sous  les  yeux  non-seulement  I'ayis  p\ibli4  dans  les  journaurX,  inais  aussi  un  ioer- 
tain  tableau  montrant  Paotif  etle  passif  de  la  faillite  db  L.  J.  Campbell  &  Co., 
et  produit  par  les  appelanti^comme  leur  exhibitS;v  A  ce  tableau  Ton'  voit  qile 
I'item  se  rapportant  aux  actions  de  la  Ji(filwatf  avid  .Newspaper  Advertiting 
Company  se  lit  commesuit:        "*"  '  a^.    ?'  "  ~ 

"  Railway  Advertising  stock  valued  at...... >5,642.76." 
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LcB  appelants  ont   dft  neccssaircment  comprendre  par  cffs  mots  vuhud  at 
que^co8^|ion8   requeraient   verification,  attendu  qu'i  uttcun  autre  item  du' 
tableau  eifquestioD,  I'on  trouve  uue  t^vuluatiou  autre  que  ctllc  de   leur  vnleur 
'apparcnte. 

Un  autre  point  sur  /cquoi  il  est  important  d'attircr  I'attcntion  dc  cette  Hono- 
rable Cour,  est  que  Ics  appclants-,  dans  leur  requete,   n'alloguent  nulle  part  quo 
les  dites  uctio.18  n'avaient  pas  une  valour   eguleau  pair,   et  que  nullc  part  a« 
dossier,  il  appcrt,  soiti  la  preuve  ecrite,  soita  la  preuvo   testimoni«le,  que  les 
dues  actions  valaient  miiins  que  le  pair  ;  qu'importe  alors  qu'elles  soient  pajdes 
en  entieir  ou  seulement  qu'un  certain  percentage  ait  e!e  ve^d,  si  dies  valent  le 
pair,  amsi  que  la  prdsomption  legale  doit  I'dtablir  ;  les  appelant*  ne  souflFrent    \ 
aucune  perte  de  leur  prdtendue  erreur  et  ne  peuyent,  en  consequence,  obtenir 
une  reduction  de  leur  prix  d'aoquisition  ;  dans  tous  les  oas,  en  supposant  que  les'  . 
^^^  actions  ne  vJklaienk  pas  le  pair  iVl'epoque  de  layente  en  question,  il  incom-  " 
baitaux  appelonts  d;<Stablir  quelle  dtait  leur  valeur,  afin  de  permettre  H  la  Cour 
de  fixer  la  rdduction  du  prix  que  les  appelants  auraient  pa  demarider,  si  toute- 
t   fois  il  y  a^iiit  lieu  de  Taccorder, 

X'intime  fait  observer  de  plus  que,  dans  tous  les  cas,  I'actioq.  en  reduction 
do  prix  doit  6treexerc<Se  dans  un  ddlai  raisonnable.  La  rcqijete  dont  il  a'aglt  en 
,cette  cause  n'est  rien  autre  cboee  que  la  demanded'an  droit  dquivalant fraction 
quanta  minoris.  '• 

Les  appelants  prircnt  possession  de  la  totalile  de  I'actif  de  la  Paillite  immediate- 
ment  apres  I'acte  du  30  Seplembre  1876,  realiserent  toutes  les  marchandises  et 
apres  avoir  disposd  de,  la  tctfafit^  du  fonds  de  commerce  ainsi  acquis  par  eux 
vienncnt  aajdeli^  d'un  an  aprds  cette  acquisition,  demander  la  r^uction  de  leui 
pnx  d'acqujsition.  II  est  bien  vrai  que  par  une  lettre  en  date  du  16  F^vrier 
1877,  soit  4j  mois  apres  I'aoquisition  du  fonds  .de  commerce,  ils  notifldrent  I'lnti- 
m«S  de  leurj  prdtenduiL^eur,  mais  dans  Tintervalleils  ne  continudrent  paa 
moras  k  disposer  des  marchandises  et  du  fonds  de  commerce  qu'ils  avaient 
achet^s.  i .  .   -. 

.11  n'y  a  pas  de  doute  que  si  les  actions  de  la  Compagnie  en  question  fussent 
mont^es  au-dessus  du  pair,  les  appelants  se  seraient  bien  gardfo  de  se  plaindre; 
le  syndic,  de  son  cot^,  n'aurait  certainement  pas  fait  r^lamer  le»  dites  actionSsi 
elles  avaient  double  ou  triple  en  valeur.— Serait-H  juste,  sons  de  semblables 
ciroonstances,  de  permettre  aux  appelants  de  venir  remettre  les  dites  actions  et 

^  de  r^lamer  une  reduction  de  prix,  aprds  une  pdriode  de  temps  ausM  iongue  ? 

-  Un  autre  moyeh  invoqud  par  les  appelants  est  que  I'Intimd  n'a  jadlais  ^igntf   • 
"      le  transfert  des  dites  actions  en  favour  des  appelants,  sur  les  livres  de  la  Com- 
pagnie,  et^ron  pretend  qu'en  supposant  que  I'lntim^  aurait  vonlu  le  faire  il  en 
aurait  et6  ^pgche  par  le  fait  qu'il  y  avait,des  versements  non  pay^s.    Jl  est  en 

.  preuve  au  dossier  que  la  Compagnie  n'a  jamais^ait  objectioh  au  transfert  en 
question  A  cause  de  ccs  arrerages ;  au  contraire,  elle  dtait  anxieuse  d'accepter 
comme  nouveaux  actidnnaires  les  appelants  en  cette  cause,  mSme  au  sacrifice  des 
arrerages  des  versements  en  question,  si  la  chose  etit  dtd  n&essaire. 
-L'Intimg  a  toujours  4X6  prfit  &  signer  oe  transfert,  et  cons&iuemment  ce  der- 
niBr  grfef'u'Mt  q»'imnRinairft^-iw-p»j^pa«  6tw  iuv<K|u6  A  I'appui-de  la  requite.  '=" 


Dixon  et  al. 
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Sur  U<  fbut  rintimd  soumet  done  humblement :  / 

lo.  Que  la  veote  en  bloo,  faite  par  lui,  dos  biens  de  la  faillite  de  L.  J.  Camp- 
bell &  Co.,  a  eu  lieu  sans  garantie,  aiosi  que  le  veut  I'aote  de  faillite  de  187S. 

2a  Quie  les  appelant!  savai^nt  ou  auraient  dii  aavoir  que  les  aotions  en  quea- 
tioD  n'^taiont  que  partiellement  payees. 

3o.  Que  rien  ne  fait  voir  au  dossier  que  les  dites  aotions  valaiedt  moina  que 

lo  pair  lorsqu'ellos  out  ^t^  vendues  avec  le  reste  des  biens  des  faiilis  a\yi  appe- 

,    lants,  et  qu'en  consequence  rien  ne  di^montre  que  les  appclants  oat  m^^a  ou 

souffcrt  aucun  dommage  a  cause  de  leur  pnStendu  errcur  et  qu'en  cons^quebce, 

il  n'y  a  pas  lieu  dp  deniander  reduction  du  priz^d' acquisition. 

4o.  Que,  dans^us  les  casi  les  appelants  ayaat  pris  sur  euz-mdmea  de  disposer 
de  tons  les  autres  biens  acquis  en  blob  dans  la  ventesb  question,  fit  pour  un 
prix  unique,  sans  auparavant  verifier  I'exaotitude  des  detail  contenus  dans 
htononce  de  la  dite  vente,  et  ayant,  de  plus,  attendu  au  del&  d'une  ann^e  avant 
■de  se  plaindre  dt  de  demandor  la  dite  reduction,  sont  d^ehusdu  droit  de  lefaire, 
si  toutefois,  ils  ont  jamais  eu  semblable  droit. 

Cross,  J.  (diss).  On  the  25th  September,  1876,  Dixon,  Smith  &  Co.  made 
^purchase  from  A.  M.  Perkins,  assignee,  of  the  effects  and  assets  of  the  insol- 
Tent  estate  of  L.  J.  Campbolt  &  Co.,  as  per  an  inventory  produced,  the  price' 
agreed  upon  being  (34,000J  Being  called  upon  to  pay,  and  fearing  that  there 
anight  be  a  deficiency  in  the  delivery  of  the  assets,  or  wishing  to  guard  them* 
.-delves  itgainst  such  a  contingency,  they|^  on  -the  30th  September,  through  the 
Molsons  Bank,  paid  $33,500,  and  got  from  the  assignee  a  receipt  signed  by  him 
and  by  L.  J.  Campbell  &  C'o.  for  that  amoj^nt,  in  >rhioh  the  assignee  declared : 
"  I  agree  that  upon  the  goods  and  aas/ika  bf  L.  J.  Campbell  &  Co..  being 
'"^checked,  I  will  pay  you  ht  tiny  deficiency  that  may  be  found  to  exist,  in  the 
'"  proportion  in. which  your  estimate  was  made,  viz.,  at  the  rates,  marked  in 
"  pencil  upon  the  inventory  annexed  to  the  deed  of  transfer  from  mcto  the 
"Bank." 

This  writing  dtd^not  emibody  any  conditions  made  by  the  parties  at  the  time 
of  the  sale,  but  rathm;  resulted  from  the  circumstances,  and  was  a  precaution 
laken  by  the  purchafserts  to  get  all  they  bargained  for,  or  not  to  pay  for  it. 

They  discovered  tfaa&  one  item  in  the  inventory  was  not  in  a  position  so  advan  ■ 
tagcous  as  thjey  might  nave  expected,  an  1  claimed  that  it  was  a  deficiency  with- 
in the  meaning  of  theircserve  to  that  efieot,  in  the  receipt  in  question.  They, 
therefore,  petitioned  ythe  Court  to  order  the  assignee  to  allow  them  $2,000  for 
'the  asset  in  question,  being,  as  alleged,  t|ie  amount  at  which  the  purchasers  had 
estimated  it,  as  6hown  by  the  pencil  mark  put  by  them  upon  the  inventory. 

^ Among  the  general  enumeration  .of  asssts  described  in  the  advertisement  Of 
sa^,  the  asset  in  question  was  entered  as  "  Railway  aj^id  Newspaper  Advertising 
Co\.  stpck  |5,642.'r6."  Next  under  it  Was  "  Dominion  Building  Society,  60 
shares,  paid  on  $582."     .■  •.  ■ ,  ■     '■'     o  »  ■  .  ^^v  ■    v"^' 

The  totter  agrccjng  to  purchase  was  signed  by  George  Barry,  one  dt  the  part- 
ners of  Dixon,.  Smith  &  Co. ;  it  bore  d^  the  26th  September,  18176,  and  was 


<tddre»aed-  to^he  asstgneein-thfr-terms  following-i 
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OUon   ettJ., 
•ud        ' 
rftrklni. 


"  A.  M.  Pkrkins,  Esq.,      ~. 

"  Assignee  Estate,  Lr  J,  Campbell  &  Co^, 
"  Montreal. 

A  l^f^^u^!'''~^  ^'"^^^  ^'"^  ^  P'y  *^*'^^^  «»«•»  '!»»»«"  t«n  d^  from 

der  the  30th  of  August,  ?876,  amounting  to  $166,888.76,  not  including  speeial 
accoun  amounting  to  $90,698.69.  I  herewith  hand  you  $500  to  appl  on 
Account  of  above  purchase.  ^^^ 

(Signed,)  George  Babry."  ' 
It  is  conceded  by  both  parties  that  this  was  an  agreement  to  purchase  en  bloc 
the  principal  part  of  the  estate,  as  it  had  been  advertised.  It  appear,  that 
Barrypurch^djor  |be  firm  of  Dixon,  Smith  &  Co.,  and  at  their  r^uest  the 
ass^ee.  on  the  30th  September.  1876,  by  notarial  deed.^signed  tht'stock  in 
trade  and  assets   as  per  inventory  by  which  they  had  been  advertised,  to  the 

WOO.  ''  '""'"'^'^  '"^  '^^'"^'^  *•»«  purchase  mone;' 

Ab  the  purchase  had  been  so  paid  for  in  advance  before  completing  the 
transaction  ,t  appears  that  Dixon.  Smith  &  Co.  exacted  and  obtaineS  from  the 
assignee  a  lettei:  in  the  terms  following :-.  - 

"  Montreal,  30th  September,  1876 

Aqq  Rnn^^^''^'":^^"'"'''*^*"''"'  °^  ^^'^  '^"^'P'  ^™"»  '•»«  ^o>8o»B  Bank  of 
f33,500  I  agree  that  upon  the  goode  and  assets  of  L.  J.  Campbell  &  Co    sold 

«.8^  in  the  pro«tion  in  which  your  estimate  was  made,  namlly.  at  the  rates 

•      ■ 
"  Very  truly  yours,  , 

"  (Signed)  Arthur  M.  PeiIkins, 

'.  .,  ,  "  Assignee,  L.  J.  Campbell  4  Co." 

*he  dtrr  ""'"^  r  ""f '^  ^^^  •'^  "'»*  *PP«"  «°  *•"«  J-'-^-tory  annexed  to 
whi.«T.  '        T  "'*''"  »«»>«t»»««"y  the  same  in  the  hands  of  the  .^Z^ 

valued  M  added  after  the  descriptive  words  "  Bailway  Advertising  Stock  " 
Sm!rrrT-r"-'t  ■"""*'?'"'  ^"^  MoHBaok  t'ransfer^d  to  dTxou 
D«on,  Sm.  h&  Co.  acknowledging  their  receipt  with  the  exception  JftheLl 

ut  prr^'iBT? '"  '''"'  *"^"  """^^  •'^  ^•"•''  Smith  &  Co.  on  the  assign^        1 
*swl:it^"'""^  ''"''  "  ^'^  "•^"™  ''^^''^  «--'  «*  which  they  had 

'^io'So^^^'  '^?^'^-^  «'"'^''  ^  ^"  P"-«onfnd  thrir  ps.itiuu  to 
•—eMor  Court  sitting  in  Insolvency,  claiming  fr6m  the  assignee  the  retura 
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.  of«2,000,  their  estimaVe  of  tli9  asset  of  the  Newspaper  Advertising  Company 
stock,  and  on  the  ground  that  it  should  have  been  paid  up  stock,  and  that  ia 
fact  only  some  40  per  cent,  had  been  paid  on  it.  It  was  contested  by  the  assi- 
ffnce,  and  after  evidence  and  hearing  the  Court,  on  the  23rd  December,  1879, 
dismissed  the  petition,  on  jtho  ground  that  it  had  not  been  proved  they  were 
entitled  to  tbeir  conclusions,  and  their  remedy,  if  any,  was  for  a  diminution  of 
price.     From  this  judgment,  Dixon,  Smith  &  Co.  have  appealed.         / ' 

The  effect  of  the  assignee's  ktter  of  the  30th  September  was  to  afford  a 
measure  of  rtiauction  in  price,  in  case  of  any  defi6}ency  of  the  stock  in  trade 
and  assets,  as  per  the  inventory  hy  which  they  had  been  sold„     *         ' 

The  sole  question  between  the  parties  is,  whethar  the  bargain  Vas,  asrwpcrfts 
the  item  in  qufetion,  a  bargain  for  paid-up  stock,  or  for  the  interest  then  vested 
in  the  assignee  in  the  stock  acquired  by  L.  J.  Campbell  &  Co.  as  it  then  stood. 
Mr.  Thomas,  an  inspector  of  the  estate,  but  more  especiatly  intei-ested  as  the 
banker  and  advancer  of  the  purchasers,  and  in  some  measure  acting  with  and 
for  them,  aveil  that  he  hi^reason  to  belifeve  that  Diion,  Smith  &  Co.  regarded 
;  it  as  paid-up  stock,  and  that  heliimself  also  considirfd  it  to  be  paid-up  stock  ; 
but  it  is  not  what  Mr,  .Barry  or  Mr.  Thomas  thought  or^considered  was  the  case, 
but  what  was  actually  offered  by  the  advertisemeht  and  agreed  to  be  purchased 
'by  their  letter.  '        ,  '  •      ^ 

In  the  first  place,  aa  assignee,  as  an  oflScial  liquidator,  is  very  much  in  the 
position  of  the  bailiff  who  has  seized  and  is  selling  the  goods  qf  a  debtor :  he  is 
not  supposed  to  hav«i  the  same  intimate  knowledge  of  the  propefi^^  the  ori- 
ginal owner  and  acquirer  would  hiive.     More  than  that,' he  is  authorized  to  sell 
and    does  sell,  en  bloc,  by  a  general  description.-  The  buyer  cannot  expect 
extreme  .precision  as  r^rds  every  item.     What  one  may  lack  of  his  expectation* 
may  bemorg  than  made  up  by  another  turning  out  to  exceed  them.  It  is  always 
the  insolvent's  interest  that  is  intenderTo  be  sold  and  no  more,  and  provided 
the  general  description  fairly  covers  the  mass,  and  no  act»al  misrepresentation 
be  made,  the  purchaser  should  reasonably  expect  to  get  all  the  interest  of  the 
insolvent  in  respect  of  the  assets  enunierated,  ^and  no  more,  unless  more  has' 
been  specially  vouched  for*    There  b  a  difference  between  the  entire  absence  of 
the  thing  sold,  and  the  condition  ia  which  it  may  be  sold,  provided  that  it  has 
an  e»istence.     In  case  of  absence  there  is  nothing  sold  and  nothing  to  be  paid 
for.     As  to  the  condition  of  Ihe  article,  if  pothinghas  been"  promised,  nothing 
oa^  be  exacted.     What  was  sold  in  this  case  ?    Primarily,  it  tvas  the  mass  of 
the  estate.     The  agreement  as  regards  this  has  been  carried  out,  and  is  not  now  . 
in  question;  but  it  is  claimed  that  the  itoirf  in  the  mass,  consisting  of  the  - 
Advertising  Co.  stock,  was  guaranteed  to  be  paid-up  stock,  and  not  being  so, 
need  not  be  paid  for.     How  is  this  established?  The  manner  in  which  itris 
mentioned  in  the  advertisement  and  schedules  annexed  to  the  deeds  has  already 
been  alhided  to.     On  a  close  inspection  of  the  statement  on  which  Barry  placed 
the  pencil  marks,  it  would  appear  to  me  that  the  stocks  were  mentioned  at  first 
in  the  moSt  general   manner.  Viz. ;    "  Railway  Advertising  stock,  $5,642.76, 
Dominion  Building  S(Jciety,  $582 ; "  and  that  afterwards,  but  at  what  time  is 


oncerialffj^tfere  was  added  to  the  first  the  words  "valued  at,''  Itnd.  to    th^"" 
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tainjn''  the  Mnnil  fnn.u.    4L       •  J^,"?  ""'•'e*.  of  on  the  statement  con- 

be  paid  .0  n.o™h.„r:MV'^''°T  ""'*'""""'»  ""l- oa.s  Aoald 
«do-it     Bn.  ^r  ?  r^  ™  r  '"""'  •"""e"'  '  '«•«"  ke  dispoMd  to  ooo: 

~,~i~.i.j.*rs.a:ir '■~^~'  ■•^"•^ 

KAMSAjr  J.  The  sale  was  Qf  the  effects  of  a  bankrupt  c8tiitee«W«.  '  A  a,  i 

stk  ^46.76     n  ''-"?^„"-«-"-^*»<i  ^'Cew^    Advertising  CoTpan; 
,  Stock  85,462.76.    The  appellants  understood  thU'iySean  that  this  JL  th«  /«!„ 

l^oi    whi  t  thT"  "''^''f^'^^-Sn^V-^isU^^-    rtiscertainl/not'he 
:^^r^.^^^-V^^^^  ^^^-  ^^-^^.  for  we  find^at-the 


If."   ' 


uilJiiis-StfcJtjty,  66  shannesrpironrfo82.''    But Tt~ 


t^said  that  the  purchaseiv  could  not  hav^been  deceived,  l(cci 


ause  the  unequal: 
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omount  ooiild  not  represent  any  certain  number  of  shares.  But  it  is  not  necessary 
it  should.     Th6  figure  miglit  Xiiry  well  be  taken  to  bo  a  valuation  of  the  asset,  to 
which  thoj)urchu8cr  may  have  attached  little  or  no  importance.    But  now  it 
-    turns  out  to  be  a  liability  Iflf  pay  nearly  $10,000,  *  ". 

But  it  is  said  apptllant  took  the  whole  estate  en  bloc,  i^nd  if  ho  was  in  error  as 
to  part  he  ought  not  to  have  accepted  it,  and  that  at  all  eVorits  ho  cannot  keep  a  ■ 
"■  part  and  refuse  a  part.     This  may  have  some  truth  in  Ordinary  cases,  but  there 
is  a  peculiarity  iu  the  case  bufore  us.     Appellant* refused  to  aocopti^and  pay  for  the 
assets  till  they  had  verified  the  existence  of  the  items  contained  in  the  statement"* 
and  they  only  Waived  their  right  to  make  this  verification  upon  ilie  exprcM 
undertaking  of  the    assignee  in   writing,   that  if  appellants  would  pay  the 
whole  price  he  would  pay  back  any  deficienty  according  to  a  certain  rate.     The 
assignee,  therefore,  waived  this  right.     Under  the  arrangement  with  him  it 
became  impossible  to  hand  back  the  estate,  and  it  was  agreed  that  the  settlement ' 
should  T)e  for-the,deficienoy.    There  i»,  thefefores  no  inconvenience  in  carrying 
but  the  sale  for  part,  as  that  is  specially  provided  for.     It  is  said  tlio  assignee 
had  no  authority  to  write  this  letter  oi;  to  enter  into  this  arrangement.     This 
seems  to  me  to  be  very  questionable  ground.     The  assignee '  was  acting  for  the 
truatees  in  the  whole  transaction,  and  through  him  the  money  was  collected. 
06u1d  he  be  presumed  to  be  their  agent  for  a  bit  of  the  transaction  and  not  for 
the  whole? 

We ^are,  therefore,  to  reverse,  and  grant  the  prayer  of  the  petition  to  the  extent 
of  the  value  at  which  it  seems  to  have  been  taken  by  the  appelljjhts^    It  is  con- 
tended that  this  is  not  evidence  of  value,  and  that  it  is  only^a  private  memoran- 
dum of  the  appellants.     I  thinic  this  is  hardly  a  fair  appVeefation  of  the  matter. 
The  valuation  was  madojn  presence,  6t  at  all  events  with  the  knowledge,  of  the 
jinspcctors,  and  expressly  concurred '  in  by  one  jtf.them.     This  woijld  be  a  com- 
plete admission,  if  Mr.  Thomas  bad  not  had  Ay^other*  capacity  than  that  of  an 
inspector,  and  even  though  he  had  another/mterest  there,  I  oann'ot  think  his 
positive  concurrence  in  the  value  is  not  evidence  of  the  value.     It  only  exposed 
his  admission  to  an  easier  repudiation  by  the  creditors.    This  they  ha^e.«ot 
attempted.     Again,  we  have  the  assignee's  letter.     If  it  wa^  not  by  the  pencil 
'memorandum,  how  was  the  subsequent  adjustment  promised  by  him  to  be  arrived  . 
at?    I  Jiave  already  expressed  the  opinion  that  the  action  of  the  assignfia^w^^ 
adopted  by  the  creditors,  and  therefore  his  undertaWng^  for  the  cjeditors  in^aD 
ing  the  step  by  which  they  pi;ofited  bind  them..  This,  however,  does  not  aflFect 
the  principle,  but  only  the  extent^of  our  judgment,  for  if  we  Had  not  taken  the  pen^ 
cil  mem'orandum'as  evidence  we  should  have  ordered  an  expertise. 
■    One  other  point  remains.    At  t^e  last  argument  it  was  urged  that  the  action 
was  too  late,  because  appellants  had  only  five  days  to  object.    There  seems  to  me 
Jo  be  ho  force  in  that  argument.     The  term  of  tcij  days  was  tieparted  from  and 
a  general  undertakinglo  adjust  deficiencies  was  substituted,  which  couH  only 
be^ii^et  by  an  answer  at  common  law.  There  was  no  such  acquiescence  kfr  waiver 
e  right  to  claim' adjustment.  ,  r 

^'1  ^t  ^;.  ^^^Q'^vp;  J-  ^he  grounds  of  the  decision  rendered  by  the  major- 
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Con.pa,.:,stock;V,eS'T    "^  '""^  ""'^  ^^^"•'^''P*''-  Advertising 

of  the  price  'of  the  sa     «   e  s  S^^^^^^     '?  "■"  "'  «"^^'^9^-  ^-«  ^he  b„Ia„t 
-the  expr«s.eo„diUo«  coh:  i  La   :  U ^S^^^^         before  U^eean.e  due,  o„ 

to  the  appeilaurs,  ,bat  he.  the  r<«l  de„7  1  !T"'T  ^'"^  ^^  '^''  ^^W^ndcot 
.  mi«l.t  be  found  to  exist  n  the  ^dr  7        K''*''"  ^''  '^HSMoiZy  that. 

estimate  .ade-iu  pene      ^  Z  appll'o:T  "'''  '"  ""^  J^^^'^^  »'  the 

of  ^ale;  ^        /  '«ie  oppuian^^  on  the  inventory  annexed  to  the  deed  ' 

C^lTt^j!:;i;^T1.r^^"''''   th.i„.,ven.eat«teofL.J. 
consisted  of  150  «h„rs  of  "stock"  ot/inT'''l^"T"^  "*  '^'  *'"«  ^^^''^  ««'«  ^ 
wfcreh  $9,367.24  wcreltHf  ul„JW       J   ?  '""'''  """'''"»  "  »'>"'»  «f  «15,000,  of 
.hares  or  of  an,  ^00    herf  '  "         "' T  *"'"^'^'  "«"''*  ^  '^^^^^  oU^l 

ealiB  n.ade  or  toT^de    nl^^r oJ" tt"  ^^^  ^l'^'^  "'  "^^'"^  ^'^ 
ne^er  known  fo  the  appellants  L7f     V  ''"''^'  ''''^''  '"bilitj  was 

thej  ngreed  to  payTo  S ty  R  "If  ""t  ""  '^'' "'  '''^  consideration  which 

"  And  oonsideirthat  altlth  r  ''''"'^''  ^^'^'"'""S  <^«-  ^'o^^  5 

of  the  sale,  yet  the  rllVe '^^^^^^  ''^  "*"""*^  atipulatedat  the'Hme 

-  Bold,  s  by' law   LX  t   ;„   :T        *"'^""'"  "*  ^•'-PP^"""^  the  stock 

to  the  value  of  the  whoM  awets  sold  •  "^^  ^*'-  "*"*'''•  '*'»'•» 

.Pl»i«»„.t  of  ..p.,;.  °„  •'it^fA™''  "»'rJ«'™l.  oiro„„,..„.e,  the 

j«n,dic«o„  to  .dj„di„,„.  „;  ihe  Zm  .71  ,       ^'°'"°'  A«'  «f  1875, 

of  .be  rcpcden.  .heo  .alt  h  !  "  f         ""'*"""'  »"''"«  »"'  "^  'I"  ««» 

"  This  Court  ,i„»k  .  "M)i vency  on  tife  ^3rd  of  December,  ISTft : 

_  _  »..u    xii.  ai>    «.     ATTTn     null  .•«.]  r_-_T^   .i  I    77 
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""p^r'    f  f'^"*'"*  ^''*  '^''^  """  of  12,000,  with   interest  IVoni  thin  date,  and  ooato  of 
I  erkiM.      both  Courts  (Cross,  J.,  dissenting):'  .  wwoi 


Ahhoil,i>ixit,  mx/jcM/woiKt-  yf66o«,  for  ni)peilunts. 
Oeoffrio)/ Rin/ret  <t  Vorion,  fpr  respoudcut. 


Jadgnieot    erorsed. 


I  ^    ^ 
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-fOVR  DV  ^ANC  DE  LA  HEINE,  1880. 

,        MOVTH^EAL,  24  NOVEMBRE,  1880. 

Xom»LSii^.^l>ottioN,  J.  C,  Monk.  J.,  Ramsat,  J.,  Caoss,  ^., 
DoHKBTy,  J.,  BuppMimt. 

No.  32.        " 

/-,  MIOIIBL  PATRIOB  OUY  ST  AL.,  ™ 

(Denandnurten  Cour  infifrieure), 
'  Appslants; 

■T  ■ 

^        LA  OITfi  DE  MONTRfiAL, 

(^/"ndtreite  «n  Cour  itffMmrfi), 

\  ISTIIlil. 

'^^ "  ^■;';!„t*!lf°,*"°°Ku"/'T'**""'  J"""***  "l>o««'«nda  public -t  u«  tltre  .afflMnt  pour 
mtiDtenir  le  pubUo  d>iu  la  poBsewlon  dun  chemln  ou  d'une  rue.  »  •»°>»"«  PO"' 

Un««  ,ou.  le«,uell«.le  public.  Jouldu  ten«Ja en  lltlge.  La  dTt inaUon Tu  pToprZiw 
a  «t«  ,uffl,.nunent  O.abUe  d.n.  cotte  cau«,  p.,  de.  actelancien.  V.m  ZucU  U  r ue  a^M 
reconnue,  p.,  la  po.w«ion  conMnue  d.  public  pendant  vlngt  cl^  Z  «  moln, MI 
rentrte  du  terr.«n  •«.  r*gtotre.  de  I.  corporation  iomme  torn^t  nne  "e  JubC  rt  «" 
1«  tra»aux  ordinaire,  d'entretlen  et  de  r«para«on  qui ,  ont  m  Wt.  JLTcSSS™ 
eXZair^X)"'''*"'"-  .W.ona.tr«lnten^.   ^^^.1:^?^^ 

Lifction  des  appelanU  en  Cour  Inf^rieure  reposaii  sur  les  a!l4nitions  sui- 
Tantcs : —  '*^^ 

Depuisle  2  Mah  1863,  lea  appolants  auraient  posa^d^  ^  titre  de  proprid- 
taires,  commc  grev^s  de  substitution,  et  par  indivis,  un  terrain  d^rit  cowme 
suit : —  ... 

"Un  morceau  de  terre  situ^^au  Paubouig  St.  Joseph,  complant6  d'arbrea 
^'fruitiers,  de  la  bdntenance  d'environ  200  pieds  de  front  sur  le  chemin  de 
"Lachme,  environ  ^60  pieds  de  largeur  &  Tarridre,  sur  environ  414  pieds  de 
^'  profondeur,  dans  une  lignc,  ct434  pieds  deprofondeur  dans  I'autre  ligne,  avec 
"  une  maison,  une  grange,  et  une  ecurie,  le  tout  en  bois  et  en  bon  ^tat,  dessns 
^'construiteij,  le  tout  jolgnant  en  front  le  ohemin  qui  conduit  ALachine,  en  pro- 
"  fondeur  le  domaine^d^  St.  Gabriel,  d'un  cotd,  le  Sieur  David  Ross,  ct  d'autre 
"  c6t4,  le  Sieur  Henri  Blache  et  le  dit  Sieur  Lusignan.*"' 

Le  ler  de  F^vrier  1871, 1'lntim^e,  sans  droit  niraison,  illegalement,  «t  forc^- 
Jnenrct  contre  legr^et  volonte  des  appelants,  se  serait  enipar^e  d'une  partie 
^e  rimmeuble  ci-dessus  ddorit  pour  la  convertir  en  voie  de  communiwition  oa 
Tue  publiquo  de  cette  ville. 

Lesoonclusions  ^taient  a  I'effet  que  les  appelants  fussent  d&lar^s^ropriitaiwB 
-da  terrain  en  litige,  k  cc  que  llntimee  ffit.  oondamndo  k^  H^^inrpir  A^  ^\^  ti>T-  - 


W:r 


rv 


^'^  ^"  ^^^^m^AURlSR^ 


m 
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a^^c  la  ruo  St.  Joseph  ju«ou  IT!?^  /",  "?    •"^'''^'  P"'*''  ^"''«"  i"««r8cotion 
.-Jant  cettc  f^riodVrt  "s  h  S^  w!   "  P-^^^--^-  <l't  terrain;  quo 

i  I=.  circulation  ;  quo  lo  terrZ  W l.i  '"■■*""  ^'"'  "'"''  '«"J"»-^'^  «*^ 

».i.  avco  ,a  iucce  JH^  ^^^;;:::  P"^  r'-*^^  "'"^"'*  J"™-  ^'^^--^ 

et  plus  ava..tJ-io«titution  de  1     t  o„       .U  T  "'.'"'""*'"'  lue  pendant  di,  an,, 
public  con.„.c  rue  et  vole  de  iTl  "'""  "^'"*  -^*^  «"'^^'^  «'  >i"^  au 

.pubiiqucd„„«  ^ei^:,Zei::TcZZ'':T'^^^^ 

publics  de  rrnfimtfe,  comme  corDor!l„         V        ^''"'^'"'^  et  documenb, 

rain  ^tait  tou^bddans  eZa  Xl  et'"  '?•  "'  "  '"  '"'«  "PP'''"'"'' ««  *«" 
fins  que  d«  droit.  **'"""'«' P"W.c  et  con«tituait  une  rne^ublique  4  toute* 

-!^e:::trL';^'!l^'^--»^'°^"^«  ^-'-.^^^outa  ,.actio„  desdc- 

on  la  PO««c8sio„dg1«d^fenderessrdf^L-     u^.uT'""^'""  ^^*""«  '"«  P"^l'q»«r. 
'  telle  dans  les  registres  tenus  par  l   Jwl      r   i       '^'^ ""''  *'  «"*"g«tr^-con.n,; 
A  la  lol,  deboute!  etc."  ^  defenderosse  a  cet  effet,  conformdment 

^-^P;^s  ^  Cana.  de  S^llf:  IT  Z:^^^  ^  «^-  ^^P^  J- 

F^nodo  avaitrvHerrlSlt      ™'"  '^^'-M«i  pendant  t«u.«  Jt. 
Bti^nne  Gu,,  pour  en  f„™   u^'  S  T  "  '""'"  ""'*^*^  '^^^""^  P"'  f«»' 

«n»  avec  enre«istren.e  t'dTns  it  i  ^f d    iti^  ""  '""^"'  ''^  ^^"«^''"'  •'^  ^- 

I  :o|..^. ..  disp^itions  de  fi:;:  s  ';!;-c  ^rr;& 

particetqui  est  morten     82     ava.t  J  f  ,"" ""  "''^'  ^'''^"'^  "»*'«''«'» 

pardes  points  la  continuln  tla  rue  Gu/eVo  ,  "^^"'  "  "^"'^  ''"'•^^ 
de  la  fue  ont  4t4  plus  tard  pla  Jr  a  ^'endl^'i"' f*"*'  d.  ohaque  cot^ 
Qldtures  existaienten  1853  n,aV  1  ne  tlZ      \  '     '^"^  P"  ^'''^  P**'"^'     ^^^ 


•t 


\v. 


<i 


x..»«,unpma^eentrele»h^riticra,Guy,faiu.^I63f  w^^ 
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/a  rw«!  &«j»'.  Ce  terrain  oat  |Mrtnp;<i  entro  lea  lidritiora  aveo  lea  autrea  bieoa  de 
la  aucccaaion,  niaia  le  terrain  d4Mgn6  ooiftnie  ^tunt  la  oontinuation  de  U  rue 
Guy  u'oat  pna  pnrtagi,oo»|ui  indiquo  qued^s  lora  lea  int^reaatSit  le  ooDaid^raiepi 
ootnnie  vole  publique  ou  du  luoinn  ooiuiuo  doatiii*  4  une  Tolo  putblique. 

L'intiiiioi!  u  auHHi  produit  dua  bum  oonHontia  par  KtionDO  Ouy,  fila,  I'uo  des 
rcprdacntuntrt  do  Etiennc  Ouy,  p«^ro,  dana  lom|Uoi«  cetto  rue  est  rocannuo. 

Oatcll  dit  quo  dAa  1841 ,  lorsqu'il  «5tuit  iii«pi)ot«ur  do  la  oM,  Ii^oootinuatioD  de 
la  rue  Ouy  dtuit  .ouyerto  ou  public.     Joseph  Ohalifoux  et.  AuKuatiu  Duouat 

.  4!tabli8flent  quj  la  rue  dtait  ouverto  au  publio  dAs  1847  ou  1^48,  et  lour  t^moi- 
gnago  eat  corrobor^  par  un  bon  rtorabro  de  peraonnoa  qui  ^tabliaaent  qu'd  lour 
oonnaiasaDoe,  la  rue  a  oonHtnmment  6t6  ouverto  au  publio  depdia  et  niouio  avant 
1860.  II  eat  ausai  prouvd  qu?  vera  I'ann^e  18G0,  U  corporation  a  fuit  fitiro  un 
trottoir  d'un  c6t6  de  la  ruo-,  et  quo  oo  t'rottoir  a  <5t6  r^pard  dopuia.  JSiifin,  il 
appert  dana  un  dea  r^giatrea  de  la  Corporation,  que  oette  rue  y  &  6t6  d<$.sigD^ 
comme  ^tant  rue  publique,  sans  que  Ton  auohe  oependant  quand  oetto  entrdo, 
qui  n'est  paa  r^ente,  y  a  6t6  faite.  .      • 

Lea  appelunts  ont  (StabU,  que  le  terrain  qu'ila  r^olamont  faisait  autrolpia  par- 
tie  de  la  propritft^  ayoisiuanto  qu'iU  ont  eue  do  leur  pdre.  lU  ont  chorolid  ik 
prouver  quo  la  rue.n'avait  pas  toujoure  6t6  ouverte  au  publi<y  et  qu'elle  avait 
ii6  forui<Se  par  des  clotures  ou  barridroa  ;  uiais  sur  ce  poinf  ila  n'ont  pas  pu 
^braolei'-la  prcuve  oontraire  faite  pur  I'intiui^e.  II  a  tussi  616  prouv^  qu'il  y  a 
quelques  anneea,  I'un  den  employes  de  la  Corporation  avait  dunnd  4  JMiohel  Pa- 
trice Ouy,  I'uiidea  appelunts,  raligneniont  de  la  ruo  St.  Joseyi  d  I'e^tr^e  dela 
•continuation  de  la  rue  Ouy,  et  lea  appelants  ont  invoqu^  oe  faitooiqiiie  une  reoon-  ' 
naisaancede  la  part  do  la  Corporation  queoe  terrain  leur  appartenait.  II  faudraifi, 
un  aote  bien  plus  formel  qu'uo  simple  alignementde  la  rue,  par  un*offioiersuba|- 
terne,  pour  ^tablir  un  abandon  d^-  la.  part  de  la  Cor(foration,  d'un  droit  qu'elle 
aurait  eu  k  une  rue  publique  qui,  commo  partie  du  doinaine  municipal,  no  pourrait 
^tre  ali^n^e  ou  ddtourn^e,  de  sa  destination  premise,  qu'en  observant  les  forma- 
littfs  requises  par  la  oharte  de  la  Corporation. 

Cette  '  pretentions  des  appelants  ^tant  ^art^e,  il  nSaulte  de  la  preuve 
que,  quoique  I'intim^  n'a  jamais  acquis  le  terra;in  eft»  litige,  oe  terraio 
a  6t&  depuis  dds  avant  1821,  c^tin^  par  le  propri^taire  d'alors,  auteur  des  ap- 
pelants, pour  y  eontinuer  la  rue  Guy;  que  oetie  destination  a4(e  reoonnae  par 
les  appelants  euz-memes  dans  le  partage  qu'ils  ont  fait  en  1831  du  reste  de  la 
propriety,  et  dans  les  bauz  qui  ont  ete  produits  par  I'intimde  ;  qu'enfin  oette  roe 
A  it6  ouverte  pour  I'tusage  du  publio  de  1841  &  1847  ou  1848,  et  qu'elle  u  toujours 
M6  ouverte  au  publio  depuis  et  consider^e  oomme  appartenan^)  ik  la  Cor- 
poration, qui  I'a  inscrite  daijis  se^  r^s^stres  oomme  ^  une  rue  publique  et  y  a 
fait,  depuis  plus  de  diz  ans  avant  que  oett$  action  ,a  et^  port^e,  les  travaux 

'Ordinaires  d'entretieu  et  de  reparation.  ~      ■        • 

L'intim^  a  cit^  Dillon  on  Municipal  Corporations,  pour  6tablir  que  la  d^ti- 

^ation  du  propri^taire  jointe  &  la  possession  du  public  ^tait  un  titre  suffisant 
pour  maintenir  le  publio  dans  la  possession  d'un  cfaemin  ou  d'une  rue. 
C'est  ce  que  cette  cour  a'aeoidj  h  Qu6bee,  dans  une  cause  de  Mi/randde  'Li- 

■jari,  en  s'appuy ant  sur  des  prinoipesd^ii  droit  fran^ais  qui,  sur^  point,  ae  diffiS- 
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r«t  gudr«  de.  rdgl«,  IndfquA,.  p.r  Dillon.  Nou.  .von.  m«n,o  d<!ol.r4  d.n.  «.ti. 

120,  oft  toute.  le.  .utorlt^,  ,«,„»  oltde.,  q«'i|  „dtaU  p,.  „dce«,.iro  aue  1.  d-t^^ 
n.t.«n  da  ^mpr.^t.ir.  fut  <..bll,  p.r  ^rit.  J.|.  qu'cll'  pouv.it  .'ofrordJl 
oo„.t.nce.  «.«,  ie«,u«l!c.  I.  public  .nit  joui  du  tornr.n  liti«  "^"^l 

w  ('uuiiquc,  cc  qui,  joint  il  uno  posmsM*  on  on  Hible  nomlnnt  jj, 

» «:cr  irr  '""'""■ "-'  •  "■"»"  '■«'»-  -»'  -^h....,  ». 

Rambat,  J.     The  protenjioif  of  the  appellants  in  law  is  flr.L  fl..»  »i.    n 
of  f..ot^they  contend  th.t  there  ww  no  sufficient  proof  of  posse  Jan  ohITJ^' 

leihtirj*  T^r^  ■"""'!"'  '°'°''*^  '^''"  *'•«  e.tr.ordin.ry/form  of  the 
Sn  T'  .  ^"^  '""•attention  h«  beenp.rticularly^reoted.7  Jt  j,  .erl 
d  fficu    to  put  .ny  reasonable  interp,*tation  on  the  23rd  Vict.     It  wbald  Jm   ' 

cnemn,  e   tm-e,^  p„W,«  „„e  /oi,  enre^ju^rrf,.     It  seems,  ho^iver  from  the 

P  ?  ^H  "/?*  '^*'""  *'"**  ^'•^  '^i'^'  •"  '>«*  ''"  toen.K,t^J.r'i  *h«  ho 
Councl  shall  declare  that  any  unregistered  street,  etc.,  is  a  pubJc  street  eto  • 

orth,t  •'7-treet,etc..haBbi«nusedby  thepublioa  suchforaSo 
or  upwards,  such  declaration  shall  be  registered  in  .  book  to  be"!"^  tX'Z 
la^tor.and  the  entry  in  such  book  shall  bo  ^^^^^  ... 

t«<rt,  etc.  ui  a  public  street,  etc."    If  this  be  the  tnie  meaning  of.  the  SUtute 
t«  clear  that  it  is  not  the  registration  which  alone  giv^  tXlr^ert  thi 
ph^  nor  evan  the  declaration  or  con.tatation  of  L  Lncil 7^0".!^' 

ttn;         ir  r^:""  ""  ""'  ""•'"•    The  declaration  that  a  public  ^  ' 

irrZd  !;  '1'  'r  °"  .*''"*  '''"P'  **»  P«"»'*  ""^  ««i-tratio.,  so  «  ^ 
1;?  Tti  ""  ''"'"^^  "''^'"S  fact,  But  if  there  be  no  prescription  of 
^y^rsfor  highways,  or  if  there  be  no  dedication  to  bepresumedTten  W    ^       ^  _ 

r!!.!    ?      u    .    '  •"***?«•«*«"%' "  It  »  the  deolaratioD  of  the  will  of  the 
C^atjon    by  ,t.  mouth-pieoe  the  Council,  that  it  Uke,  advanta^  of  the     , 


-^  I  ^■n,„u„jn,n,....f,„;^,  i,;„;r;7--— ;;;;;;g>;_oj^^ 
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Mmu»h 


.  Lor.D««r  ha.  .rKuod.  .nd  would  gUc  th«  p  ,rty  th,  rl^ht.  o„  g„n«r.l  prinoipli,  to 
iadomail,.  |..rh,p.  «„d„r  tho  aotloa  «,  drawo  tho  quction  of  indomolu 
«»«h  Bot  como  up,  but  tho  d«,re*  of  tho  C.unoil  ..d  the  .ufl  .ionoy  of  iha 
regiirtration  would  Iw  important.  ' 

^  It-eomiurir,,.  thoroforo,  to  bo  ill  Important  to  doolda  whothor  Ihore  bo  a 
prowriptionof  ten  jeara  bjriaw.  anl  whUa.uouuUto  a  dctination  or  dedication 

of  ton  y  ara  waa  g.von  to  .11  roada  loft  opon  and  uaod  by  the  public  for  tan  /oar. 

That  la  to  aay,  a  right  of  way  or  M^rvitudo  wm  oatabli-shod  in  fuvor  of  tho  publio 

\  T  j;;«"  o-'J-J"--'.     iJut  In  tho  Act  of  18C0,  which 'wa.  an  Act  tot 

«.l.da.e  the  Act  of  tlH,  18th  Vic.  and  iu  amondmonta.  'the  aoction  giving  2 

prc«cnpt.on  wa.  omitted,  and  it  d.M,a  not  appear  in  any  aubaequon,  Act.     There 

wheMier  tl,e  18th  V.c.  waanot  impliedly  repealed  by  the  conaolid.ting  Act.    But 

^ir^Tvl  'T"'"  ^  'PP""''''"  **»  ""'^'  •''  ♦«'""'•  •»<''  ^J"*™'""*.  we  must 
hold  that  the  only  preacription  that  oan  accru,  to  the  public  in  town.  i.  that  of 

r  ^T;«  n'  ?"^„  '  ^"'  ""°"8'*  •'''"•'™"''"  ^™'°  ^«  judgment  in  Mj,ravd  J 
Levari  (6  0.  L.  R..  p.  120)  that  we  had  decided  tjt  the  18  Vic.  taa  Htill 
ID  force.  I  am  not  prepared  to  aay  that  I  feel  bound  by  that  dictum.  There 
wa.  a  Hitty  years'  posscssioD,  the  road  being  perfectly  cut  off  from  tho  rest  of  the 
property  ;.andJ  «cc  by  my  note,,  which  are  not  printed  in  the  report,  that  this 

cv  dence  .„  the  case  before  ua  of  a  preacription  of  3,0  year..     Wo  have,  therefore, 

tULZr^.T'"'''  ".""""  ''''  '"''•'  '•'''"""'  •'"  abandonment  of  th 
ch  Idron    r  n    ""i;!''^*,^^  *!'•  Guy.  the  father,  and  subHequentljr  by  the 

made  bvoS  if  r^""'  u  ""*  ^  "'  °"°«  •«^'»'"«<»  »'"'^  neither  Uplan 
nmde  by  old  Mr.  Guy,  nor  the  partage  made  by  the  children  could,  by  it«,i?  or 
both  toother,  give  any  right  to  tho  CWporation  or  to  the  public.     They  mikt 

to  Tht  „"ir'""'r^7"'"!J  ""''•  ^«''"'  '^'  ""^^  ''™'»  »bicb  a  dedictln 
LaiJl  """  »«  f^'ed^-st  be  of  .toully  Uuequi.oeal  ohara«ter- 
Zr  hai  ''ry^yf:^^'^^  «"  'i»  not  «,flce.     There  must  be  «o««tluag 

«r  omat  V  "^'  ?:**"  '"  ''''•^'"°  "'*°P*^<*  '*•     Thi.  indicates,  I  think, 

'    hi  •»/«''.''"''?'*  J"'''^'»  ^^'  "'»*«"°«  «f  the  doctrine,  and  I  don' 

t^t'l^'1'-"''T'Z''-  .  ^^-*''°'- re,--  that  a 'donation  shal 

e«J&l  to  tt      7  ?''  5/""'"*'  '^'  *^''*"  ^*  *^~'"^'  -d  not  what  is 

!!rSl.    T       ■  /  •^"'"'"°°  '"•-'•*  'l"'^  ^°»  •»"»  without  a  writing, 
and  certam  donations  without  writing,  are  maintained.  ~ 

One  olily  requires  a  writing  absolutely  where  a  writing  cin  be  of  use     But 

what  use  would  a  wrUing  be  to  the  public?    It  i.  to  l^  obser^d  i^to  the 

public  and  not  to  the  fiorpnrntion  fhf  rlfdintiaa  i.madu,  aud  whai  theCi 
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ttion  plM<i.  i.  it.  •njojm.ne  (hrouKh  the  public  riirht      Th«r.fi.«.  it  u  .1.  .    •. 
.^...tlon.  .„  .«rc.d  th.t  the  J,,  of  wElch  th:L'l,J'j;^ro^  .^'ll;^^ 

Wo  h«^,   the«foro.  to  onquir,  whether  thcr.  b,,  ovldinco   of  .n,    ...«h 

uncnuirocl  aoU  of  the  .ppeHanU  „r  W  thoir  projector,  '     "'^ 

tn  c.timntin«  tho  eviJonoe  It  .houid  bt  romark;i  ,h»t  pnpor  fifteen  of-th- 

Mrcct  for  a  Kreat^^„b^      f  Ir^  oL      T"'  T'  '*  """''"''"•'  "''  ""  » 
I  1    .        "'""""f  o'  years.     Uno  of  iho  appe  ants  adtnita  Hi{»      ft  t. 

.!«)  proved   hat  the  Oorporatioa  treated  It  aa  a  atrJ.^^,  far  a    t  Xa  foo 

rebutted  by  the  faet  of  the  donation  in   1826!rTh:don!   had      ^^^^ 

b..ra hty,  and  h  projeetin«  a  continuation  of  the  Htr^t  he  wa«  calclt   '  on 

he'  return  he  m.ghl  expect  from  hia  prudent  «„„ero.ityT  It  may  nl«>t^^d^h„t 

h.  u,e  does  not  signify  n^uch  as  evidence  of  the  intention  .o'o lirnatMnd   he 

fencing  off  of  the  street  seems  e^ily  explained  without  attributing^  iSaV^Jton 

11  M^r   ""'"'"•    '^'^^'^  •'"'««»-« -idenee.  and  abou\  a,  mura. 
no  aould  expect  .n  support  of  a  fact  of  the  kln^,  to  show  tB«i»h  Wl  „„  , 
had  used  the  vacant  space  between  the  line  fe«es  for  purp3^lXSb  « 
w.lh  a  street,  and  it  Is  al«>  proved  by  the  wU«c«ii*of  theL^lur 
th^e  of  the  appellants,  that  the  road  was  totally  insufficient  for  l,mr^l  Z 

trlrT         T^;*^'"*'  ^"'^  not  »«iDtaine3  their  pretension.     Bu   there 

tno  complexion  of  the  case.     It  in  nrnVA<l  »h.»  »i.„  .    .  ""''•"  "'«^r 

.      .  ^^      *    '    P™»0"  that  the  nu^niiii.  or  nrinn  nnl  Aitli„,.ii^ 

m  the  use  of  this  passage,  was  filled  by^he  Corporation      TrZo  ^S 
not.  It  IS  true,  very  well  established.     But  In  Vddition  to  this  fil Lg  of  ho 

Hagerty  la.d  a  nerc  foot-path  for  the  Corporation  on  the  north-east  side  of  the 

K  V".  tT/'-f '  '^"^°'*"*^'  ^«*--)-  P«'-  Nicholson  ays  tin 
I860.  And  th.sfoot-path  was  pat  in  the  place  of  another.  This  work  was  d^,^o 
without  opposition  and  it  was  not  removed.  Itseems  to  me  thatthtu  aftc  Uf 
very  oor.el«8.ve  character,  being  totally  unexplained.  It  i,  not  intermittenf 
hke  use  by  person,  on  foot  and  in  vehlclesj   It  Is  a  continuous    nd  vlr7^u2 

ct  of  pos«3.8.on.  Now  if  wo  take  altogether  the  idea  that  the  appelUnL  ind 
their  auteur.  contemplated  a  road  pasmng  there,  that  this  wal revJdentlv 
neeesanry  for  the  development  of  their  property  th^t  they  did  not  hT*;  toib 

heir  while  to  let  it  enter  into  the;,ar.a,.,^i'f  we  consider  thwfnSllr  f 

lron-"-l''?Jr  ?^  -'-'»'«*«'«^"«»»  the  progr^live^JS  elt 
gomgon  mitsne^hborhood,  and  the  suffering  the  Corporation  to  repair  if  not 
o»K»inHy  to  make,  ft  foot.ft,t,h  th,n  jf  nrnmi  to         '  •  •       -   '         ' 
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liuy  pt  at,, 

L«  Cit^  (le 
3Iontr«ikI. 


.^r. 


evidently  thought  it  fit.  Nor  does  it  require  one  to  altribute^oj^  appellants 
a  species  of  generosity  the  law  does  not  readily  presume  to  wrr^e  at  this  oon- 
elusion.  We  know  vei^y  well  that  opening  a  street  through  ari^^Utejisive  block 
of  land  is  good  policy,  and  if  people  were  to  be  pfrmitted  to  affect  to  do  it  for  a 
long  period  of  time,  and  till  others  had  shaped  their  course  in  consequence,  and 
then  to  Vrithdraw  their  seeming  gift,  very  great  injustice  would  be  done. 

There  is  only  ouiB  other  point  in  the  case  to  whioh^it  is  nccesj||lry  to  allude. 
By  appellants'  factum  it  would  appear  the  conclusions  of  the  declara»io*»  .were 
double.  It  was  pointed  out  by  appellants'  counpel  that  this  was  an  error  of  the 
factum.  It  is  evidently  not  an  etror  of  the  declaration.  The  pretension  being 
that  the  registration "  did  not  exist,  it  would  have  been  out  of  plas^  to  give  an 
option  to  pay  the  value.  The  action  is  purely  petitory,  coupled  with  the  q^ual 
demand  for  rents,  issues  and  profits.  The  defence  is  the  title  is  in  the  pubiic, 
and  i^  appears  to  mo  this  is  proved.     I  am,  therefore,  dispoaied  to  confirm. 

^  Jugemeftt  oonfirme. 

J^oranger,  Loranffer,  Peli<  tier  et  Beaudin,  mooatsieBnffelaata. 

lion.  T,  tf.  J,  Loranger,  eoaaeil. 

R.  Roy,  C.R.,  avocat  de  I'intim^e.  * 


T-M-... 


»i^-^ 


V        y       COURT  OF  QUEEN'S  BENCH,  1880. 
MONTREAL,  3bd  FEBRUARY,  1880. 

a         Coram  Sir  A.  A-  Doriun,  C.J.,  Monk,  J.,  Rabisay,  J.,  Cross,  J. 

•1  >.....■  No.  28.  ■  '  i    - 

f  ■'        '         ,  '  \     ;  '  '     ,      '      ' 

.    '       \^.  .  AMfiDfiE  W.ORENIERKTAt., 

»i.  ,  ■  -  ■  r 

{Plaintiffs  in  the  Court  belou>,)   ,  \ 
Appbllants; 

AND 

^         -r.       ■  -it 

THE  CITr  OF  MONTREAL, 
^  {Defendant  in  the  Court  beloiv,)^ 

^  RaSPONDBHT. 

The  Gity  of  Montroil  raised  the  level  of  a  street  within  the  olty,  so  as  to  damage  the  property  of  tlie 
,  plaintiff.  Although  prescription  wa«  not  pleaded,  the  action  wag  dismissed  by  the  Court 
'   Uelo^  on  tliejppund  that  it  was  prescribed  under  C.C.  2261.^n  appeal. 

Held  r-TJiat  Che  damage  complained  of  being  conUnuous  in  its  nature,  and  there  being  no  special 
^  plea  or  evidence  to  show  when  such  dikmage  occurred  or  ceased)  the  two  years'  prescription 
was  not  applicable.  %     .    '     ^  .     • 

The  appeal  was  from  a  judgment  rendered   by  the  Superior  Court,  Mont- 
real, Johnson,  J.,  (reported  in  21  L.C.  Jurist,  p.  215),  dismissing  an  action' 
of  damages  brought  by  the  appellants  against  the  city,  on  the  ground  of  prescript 
tion  of  two  years.     \^    „  _,  ^  ^ ■   _._jtL      . ,,  .v:...:^_  ^..-^  _.^,.  .,^.,:.^..-^.  ^.^-:,:.t.,j^^^ 

.4.  Tr.iir/-cnter,  for  appellants:^ 

Le  jugement  de  la  Cour  Infdrieure,  sans  doute  appuy^  sur  les  articles  2188, 
2261  et  226T  du  Code.  4onne  lieu  d'ezaminer :   si  I'aotion  doit  r^r.ll«mAnt  ann 
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qui,  dans  le«  Ii.uitcs  dT  b^  po^™^  r^  W^^^^^^  "f  "^  ^"^  '^^  ''•"*''"^«' 
n.ai8  si  dan,  I'excrcico  de  tela  d^  T  T  t  Z  ""'  '"  '"  ^^P"^'*^' 
Bri^tairc-JvoUin*  »♦   li  •i'^i^.  ello  a  portd  attcinte  aux  droits  des  pro- 

pneiaircs  voisins,  a-t-elie  conimis  par  h  m  auasi-d^lit  ?  nn..o  .*„  l.  , 

m  se.  suivaot  I'art  2>>d9  «..>a  i  ■    •  '  ^*  ""^  P^"*  **t'e  sou- 


Qrenier  et  •]., 

The  Citjr  of 
Hontraal. 
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J^U 
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Ormleretal. 

Tbe  City  of 
llontrcal. 


r 


La  prescription  6Umt  une  peine  infligde  A  oelui  qui  neglige  de  faire  valoir  8es 
droits  dana  uncertain  laps  de  temps,  peut-on  ioi  soumettre  Jos' appelants  &  U 
'prescription  de  deux  ans  ou  ill  toute  prescription ;  si  dans  certains  cos  le  d^l^i^e 
la  prescription  peut  oourir  d^  jonr  oii  le  fait  domniAgeable  s'est  accompli,  ioi  de 
quaod  fcra-t-on  courir  cette  prescription  quand  Ics  appolants  alidgucnt  ct  dtablis- 
Ecnt  pnr  h  prcuve  qu'ils  sou£frent  encore  ac|tucllcmcnt,  mSmc  durant  I'instance, 
piir  Ics  fiiits  dommngeables  de  I'intiuiee.  ,     • 

L'eshaussemont  de  la  rue,  la  Ciiuso  prcmi«^rc  dommagoablo  n'a  pas  produit 
inhtantanement  son  effct,  le  donunage  devait  so  nianircst«r  amnt  de  pouvoir  le 
reclamer,  ct  de  fait  il  no  s'est  reali^iJ  ut  n'est  dcvcnu  appar^snt  que  longtemps'aprds 
ct  par  r accumulation  dcsenets  succ^ssiPs  et  insensiblcs  dc  cette  cause  premii^re.; 
ce  dommagc  cxistc  ct  continde  de  .se  produire  encore  lors  de  I'institution  de  I'ac 
tion  et  ni§mc  apr6s;  si  ii  jch  on  njoute  que  Taction  a  pour  objet  de  faire  dis- 
parsiitre  une  cause  dommngeable,  une  nuisance  permanente  et  cauaant  dea  dom- 
■mages  continus,  Ic  Tribuiuil  d'appi'l  peut-il  confirmer  un  jugement  qui  declare 
une  telle  action . dteinte  par  une  prescription  de  deux  ans  qu6  le  Juge  esttenu 
dc  supplecr  d'office  sansl  que  ce  moyen  soit  oppos4  par  I'intim^e  ?  Non,  les 
appejants  ont  toute  confian<»3  :|ue  le  jugement  de  la  Cour  InftSrieure  seraren- 
vers<5  par  cette  Honorable  Cour,  appclec  d^s  lors  il  adjuger  en  leur  favour 
toy,  Q..V.,  for  rcspondei  t  :^- 

'article  2261  declare  prci  criptibles  par  deux  ans  lea  dommages  resultant  dc 
l[«;lits*ou  qunsi-d^lits.     Dans4H5spdce,  la  cause  du  dommage  est  fix^e  par  Tap- 
i^lnnt  au  mois  de  Juin  1871,  et  il  n'intente  son  action  que  le  5  Janvier  1875, 
ris  de  quatre  ans  aprds. 

1  Sourdat.     Resp.  p.  477,  Non.  636  k  639. 

7  Marcade.     Prescription,  p.  237,  238,  a  2  et  3. 

Harrison.     Mun.  Man.  Edn.  1874,  p.  410,  note  r. 

7  Jurist;,  N.  8.  pt.  1,  p.  809,  Bonomi  &  Backhouse  et  autorites  citees. 
RAMi^AT,  J.  This  is  an  action  of  datnages  for  injury  to  appellants'  property 
by  reason  of  the  alteration  in  the  level  of  the  neighbouring  street.  The  action 
was  dismissed  on  the  ground  of  pres9i>i|n1t|h  of  two  years,  which  was  not  pleaded. 
Is  the  action  for  damages"  subject  to  sucVuprescription,  and,  if  so,  can  it  be 
supplied  by  the  Judge  ?  The  difficulty  ariscrfentirely  from  the  wording  of  the 
Code.  Under  the  old  law  it  is  evident  that  no  such  prescription  would  apply. 
But  it  is  argued  that  "  actions"  "  for  damages  it'csulting  from  offences  or  quasi' 
offences,  whenever  other  provisions  do  not  apply,"  "  are  prescribed  by  two  years  " 
(2261  [2]).  And'  that  no  such  action  "  can  be  maintained  after  the  delay  for 
prescripmn  has  expiirea  "  (2267)  ;  that  no  one  can  be  liable  for  damages  except  by 
his  fault,  anasibarconsequently  the  right  of  action  for  damages  must  necessarily 
arise  out  of  a  dilit  or  quasi  dilit,  which  include  "  positive  act,  imprudence, 
neglect,  or  \yant  o'f  skill."  (1053.)  These  wo|ds  of  the  Code  are  very 
precise,  and  if  we  are  to  gi ye  full  effect,  to  them,  lr«  sliould  perhaps  have  to 
declare/ihat  even  the  actioa  of  damages  for  a  breae^  of  contract  was  liable  to 
the  prescript^ion  of  two  year!).  But  we  do  not  thipj^  it  necessary  fo  decide  the 
point  in  the  present  case,  at  the  same  time  we  do  not '^ish  it  to  be  supposed  that 
WjB  shall  feel  bound  by  the  decision  of  the  Superior  Qourt,  should  a  case  arifl» 
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prewntingtha  quostion  of  prescription  ia  another  form.  We  think  that  tbe  case  g«,.«^., 
before  uapreaenta  a  question  of  continuous  damage,  and  in  the  absence  of  a    Tb-'clf,     ' 


special  plea  it  is  impossible  to  d^mine  when  the  damage  arose  so  as  to  bo  witb- 
in  the  rule  of  prescription  of  tWyoars.  For  instance,  in  the  present  case  the 
earth  to  raise  the  level  of  the  street  was  deposited  more  than  two  years  before 
the  itaatitatiOD  of  the  action,  but  it  does  not  follow  that  any  actual  damage  arose 
then.  It  may  have  been  months  and  weeks  before  the  fuHeffcot  of  the  altera- 
tion was  manifest,  and  it  is  not  sufficient  U>  say  that  there  was  a  protest  two  years 
and  SIX  months  before,  for  such  a  protest  may  be  for  impending  damage,  to  pre- 
vent ahy  presumption  of  acquiescence. 

On  ftbe  part  of  the  city  no  evidence  has  been  produced.     On  the  part  of  the 
appelhnto  ,t ,«  established  beyond  doubt  that  the  roadway  has  been  raised  consid- 
erably above  Its  level  at  the  time  the  houses  in  question  were  built.  It  is  not  how- 
ever, proved  thatihe  appellants  specially 'procured  any  level  from  the  officers  of 
the  corporation  before  building,  but  this  is  of  no  .fonsequenoe.  as  it  is  inevidence 
that  these  houses  were  built  aflfer  J>ubord  street  was  opened  and  used  asa  public 
thoroughfare.     I  think  it  is  al^o  established  that  the  appellants  have  suflFered 
damage,  if  not  of  very  great  aniount,  of  a  very  appreciable  kind,  by  the  elevation 
of  the  level  of  the  street,  at  least  as  regard«  pneM  the  houses.  The  respondent's 
pretension  »  that  however  great  the  d&mmdmMe,  and  however  directly  it  may 
wsolt  from  their  act,  such  act  was  l«galdHKt  under  the  Statutes  concerning 
the  Goiporation  of  Montreal,  thegenerWIiil  granting  powers  to  do  certain 
things,  or  rather  certain  classes  of  things,  are  to  be  construed  as  being  rights 
accorded  to  the  Corporation  to  do  these  things,  even  to  the  positive  injury  of 
individuals,  without  indemnity,,when  such  indemnity  is  not  specially  reserved  by 
the  Statute.    In  support  of  this  proposition  the  case  of  The  Corporation  of 
Montreal  &  Drummond  has  been  quoted."' 

It  would  not  l^  iiiciilt,  I  think,  to  distinguish  this  case  from  the  one 
referred  to,  and  to  show  that  the  element  of  negligence  is  really  thtf  one  now 
to  be  eonsidered,  and  takes  the  case  entirely  out  of  the  category  in  which  the  rw- 
pondents  desue  to  place  it.  The  right  to  raise  the  level  of  a  street  does  not 
?eem  to  imply  the  right  to  inundate  the  neighbouring  property.  Making  a  street 
w  »  weU-defined  operation.  In  its  ordinary,  acceptation  it  implies  drainage 
Md  water  courses,  and  some  sort  of  adaptability  to  the  contiguous  properties 
alid  I  cannot  conceive  that  the  Corporation  by  upsetting  a  quantity  of  earth 
mto  •  street,  by  which  a  hollow  is  converted  into  an  embankment,  can  escape 
from  the  liability  of  their  act,  on  the  pretext  that  they  were  raising  the 
level  of  a  street 

^t  apart  from  this  distinction,  and  were  it  conceded  that  this  case  pre- 
wilted  a  question,  identical  with  that  of  Dt^mnumd  &  The  Corporation  of 
Monacal,  I  do  not  think  we  would  be  absolutely  bou^  by  a  single  deci- 
;  OOD  in  «hat  sense.  There  is  doubtless  so^e  inconvenience  in  inferior  courts 
nfosing  to  accept  as  conclusive  in  all  other  analogous  cases  the  decision  of  a 
higher  tribunal.  At  the  same  time  I  am  inclined  to  believe  that  the  authority 
•f  preeedent  has  never  been  eonsidered  as  in  ituejf  perfectly  conclusive,  and  the 
■^""J^  o^^'^'glgd  ciaea  snpportH  thig  tow      Thn  ni^nnsion  whiebr«»m~Uy^= 
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in  tlie prccodeDi.is  ^\txm\j  ewtta^rationem  juriz.  Now, 
r  tlie  opinion  of  th'D  Judieiul  Comniktee^I  am  ^und 


) 


•'•"•'•'•*•••.  juxtify  over-ruling  in  wlic 

"  TJ>«ciivof    with  111!  duo  dciuronce  for  tlie  opinion  _.   . ,_. ,, .„ 

to  sny  that  the   decision  in   the  oaso'of  Drummond  tt,   The  Corporation  of 
Jl/o(]^rea2  uppetirs  to  nie  lo  te  open   to  this  objeistioh.     I  cannot  believe  that 
their  ,>||jordshi^H  have  perfectly  seiccjd'tlie  reasons  of  our  judgment,  probably  from 
the  hSpcrft'ct  niunncr  in  which  th||ttwere  pi^sonted,  nor  do  i  think  tl^jiy  have    ' 
thoroiijjiiiy  iippieciated  the  doctrihixxpressed  by" the  French  writera.  ^     . 

I  am  the  more  stronjjly  i|}duccd  to  arrive  at  tin?  cpnclasib'h  from  the  reference 
niiide  bw^bfir  Lordships  to  the  oase  of  Prummond  &,  Th/g  Corporation  of 

.  Montrml,\n  a, case  recently  before,  theqa  of  £eU  &  Tht  Corporation  of  ■Quebec* 

In  the  latter  case  they  udniit  in  an  unqualified  manner  -that  such  oaseH  must  be 
decided  by  the' French  and  not  by.  the.  English  law;  and  the  counsel  for  the 
:■■-•■-  appelliMit  are  reminded  that  English  and  American  tiecisions  "pannot  be  treated 

as  governing  authorities."     This  is  ^n  impdHant  step^gained  towards  settling 
the  ^u,r}^prudcnco  on  the  point' before  us.    It  dispenses  us  from  the  necessity 

^     ofexaAining  the  cases  of  tho  English  l)\w,  and  endcavouritig  to  ^volye  from  them 
a  general  principMP-u  *ork  ^which  o))pears  to  mc  to  be  more  ardious  than  to 

»    ..         rcconciie'',the  two  paragraphs- of  Dttlloaywhioli  h»ve  given  their  Lordshipd8ome 
■  :   civburrjssment.    ,  ,  T^    "  '  ' 

iMitHif!  proceeding  to  exafaiine  the  rule  laid  down  by  the  Judicial  Committee 
MM.  princijile  of  French  law^,  it'may  be  Well  to  call  to  mind  what  wan  the  preten- 
^  «ion  urged"  by  the  learned  Counsel  fpr  the  Corporation  at  our  bar.'  I  quote '^rom 

his /ac^MW,  page  3  :  "  Lcs  appelants  soumcttent  que  oomme  coi^oratioS^'munioi- 
pale  la  l^;;j.4tture  leur  t  del^gu^  une  ptirtie  de  sa  somferainet^,  et  leur  a  donn^ 
c(fcT«ain^.pouvoirs  Idgislutifs  qu'ils  peuvent^ez|goor  k  leur  disor^^ion  dansl'toj^rdt 
public,  et  sans  eneourir  aiicune  responsabilne'  envchi  lesjindivrdu^ ;  qut^'tont^ 
qu'ils  nft.touchent  iL.\a  propri^femfeme  des  citoyens,  o'est-i-dire,  iantqu'il  n'y  a 
point  expropriation,  totale  ou  partielle,  ils  ne  sont,  h.  I'exce^ion  des^ve/itualites 
pT^vues|j>ar  la  churte,  tonus-A-auoune  ind^mnit^  envers  eux,  pour  donimagcs  ou 
incoriv4ni€^ts  qui  peuvent  r&ulter  de  truvaux  faits  dans  lcs  rues,  pourva  toute-  V 
fois  quo  ces  trav^iux  so  fassent  avec  une  diligence  ordinaire,' et  que^s  inconve-' 
nient^  ne\  soienrt  pits  Je  r^sultat  de  leur  n^gligencd ;  la  cbarte  d«Gni|^et  precise  leg 
cas  oil  le  corps  municipal  sera  responsablo  en  indemnity  envers  les  citoyens,  et 
hers  ces  cas,  nous  r^p^tons  qu'il  nd'est  pad  quifnd  il  opere  dans  les  limitcs  de* 
ses  attributions."  "  "       . 

I  quote  the'  passage  at  length  so  that  there 'may  be  no  doubt  «B4p  what  are 
appellants'  pretensions  in  this  clas^of  cases,  aud^l  do  this  the  more  readily  bo' 
cause  I  think"  the  point  is  placed  before  us  with  greatcl^rnessii  I  shall  next 
.proceed  to  quote*  what  the  Privy  Council  in  Drummond's  case  declared  to  be 
the  law  of  England.  Tl»ey  said':  *  Upon  the  English  legislation  on  tliese  sub- 
jects it  is  clearly  establish<|l  .that  a  s'tatute  which  authorizes  works  makes  their 
execution  lawful,  and  takes  away  the  rights  of  action  which  wpjild  h^v^  arisen 
if  they  had  been  executed  without  this  ^ftthority."  (J)id.  Op.  pp.  11  and  12.) 
Their  Lordships  did  not,  however,  go  so  far  as  to  say^jj^at^hiff  waa  French  jaw. 
They   made  a  distinct  ion*     Th6y  soiid^  that  if^tBe  works  affected  apy  of  the 
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'  Taa  P,t  t  Z      "'T  *'  *•""*' '"  *'*  '•"""••  «"^«'  /'obstruction  ,o  acce^" 
Iw.-'^^^ri     '  """**^*'"«  "  absolute  m,po88ibi]ity  of  inore«,  and  S  " 

cwphncy,hordIy^ffec.ting  the  question  in  the  way  I  look  at  it   but  ll    i        ^ 
h«e  some  «^ificah«6  a.  showing  tfiat  thfe  resrit  of  t^.?ri  I  IH  1  "'"^ 

perTectlj  clear  to  the  writer  at  ^he  n^on^ZTetl      We  hi  7^"""""*' 

n«,k».       J      ...  ■"gut.     I  be  pretension  has  never  been  ur<red  «»■    - 

ourbar,  and,  without  affeoeine  to  nofMM«tl.Ij,{p*    f        i        ^   V^*"' .»rgea  at 
it  never  will  b«     Ti.         Tl.    T^         ^  '^  ''^  prophecy^  I ■  vfenturc  to  sly 
bdu!I^*W    T  :,J^^    quotatH,n.froin  Demolombe,  which  appetfn,  Jo  have 
^^hejr  Lordships  to  arrive  at  the^^usion  that  there  S5 a  spS ' 

offLl»«!»  *  "*"  "  ***  *'"'^«°  <»"«'«  Windows,  or  if  the  naS-6wine      ^ 


OnxiMretal., 

und 

Tho  CUy  or 

Uutifntl. 


-       ''     /    /^^ 


»•  I 


jeflgiynlent  of  jhe  old  English  diHlinctiott 


I  WinSte  inproximate  daai^  to  which  Dalloirefem 


.S^J 
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^'^w/"'  ''*'*""®  "  another  point  raised  by  thifr  LorcftThips  in  the  Drammood  case, 
MoiUrMl?'^  '''*'°''  ""y  *"''°  """'^  bearing  ffa  this  onse.  They  sayjthat  the  indemnity  should 
have  Been  sought  before  the  spechil  tribunal  of  Commissioners,  and  not  before 
the  ordinary  Courts.  This,  again,>iB  a'  dictum  which,  first  suggested  va,  the  ease 
of  Jones  &  Stanstead  Railway  Company,  has,  like  a  delicate  eiotio,  failed  to  Uke 
root  in  our  uncongenial  soil.  No  one  has  made  i't,th«  subject  of  a  declinatory 
plea,  or  suo^ested  that  we  had  not  jurisdiction.  The  truth  is  that  the  discussion 
in  France  which  has  attracted  their  Lordships'  attention,  as  to  whether  the  claim 
is  properly  for  damages  or  for  the  price  of  an  expropriation,  is  purely  theoretical, 
so  far  as  our  forms  of  procedure  are  conoerhed.  In  practice  we  ask,  for  damages 
for  any  sort  of  expropffttion  or  ^/ua^xpropriation  or  injury  of  the  kind  in 
question,  just  as  we  ask  for  land  damages  from  a  railway  company.  In  dealing 
with  this  question  I  have  referred  to  the  two  cases  of  Drummond  and  of.  Bell, 
because  by  them  this  new  doctrine  is  sought  to  be  engrafted  on  our  law  as  a 
settled  jurisprudence.  In  the  case  of  Drummond,  in  reality  a  nauoh  simpler 
question  arose.  The  plaintiff  there  was  alTsolutely  deprived  of  the  enj^ment  of 
a  thing  for  which  he  had  specially  paid.  The  Corporation  compelled  Drum- 
mond to  pay  one  day  for  the  opening  of  a  street,  which  another  day  it  closed, 
and  kept  hiyuoney.  There  is  nothing  indefinite  about  the  oharaeter  of  that 
particular  transaction.  It  gave  rise  to  no  question  of  servitude  quasi  or  real ; 
the  direct  nature  of  the  damages  cannot  be  questioned,  and,  if  article  407  of 
our  Civil  Code  does  "  undoubtedly  embody  a  fundamental  principle  of  the  old 
French  law,''  as  their  Lordships  say  it  does,  (it  appears  to  me  to  ^body  a 
f'undamental  principle  of  justice),  it  b  difficult  to  conceive  why  it  was  not  applied 
in  that  case. 

The  doctrine,  thea,  of  our  law  ^ems  to  be  unquestionable. 

With  the  doctrine  of  the  English  law  on  the  point,  we  have  nothing  to  do.  It 
"does  not  apply,  and  therefore  we  are  not  presumed  to  know  aqything  about  it; 
still  we  may  be  permitted  to  say,  as  a  matter  of  general  jurisprudence,  that  the 
English  law  and  the  French  law  start  from  the  same  well-known  principle, 
'« Nemo  damnum  fecit,  nisi  qui  idfecii,  quod  /acerejiu  nm  habet.  (de  Beg. 
.  Jur.  L.  151.)  Any  difference  there  may  be  in  giving  effect  to  the  principle 
must  be  due  to  some  rule  of  detail  as  to  the  interpretation  of  the  legislative 
act.  H^re  we  consider  that  powers  to  do  certain  Works  do  not  absolvi 
party  empowered'from  the  common  law  obligation.s  which  previously  existed'  be 
tween  the  party  empowered  and  h))s  neighbour.  This  presumption  applies  with 
Still  greater  ftrce  when  the  power  granted  is  not  to  do  a  specific  thing,  but  forms 
•  part  of  the  general  attributes  of  a  Corporation.  It.  is  the  mere  statutory  speci- 
fication of  the  powers  accorded  to  this  fictitious  person,  analogous  to  those  belong- 
-  ing  to  a  real  person,  and  which,  it  might  be  supposed,  except  for  such  specifi- 
cation, it  did  not  possess.  To  cpnclude  that  because  this  power  is  given  with: 
6ut  any  expression  of  reserve,  il  is  not  given  subject  to  the  comOion  law  is  a 
doctrine  very  difilcult^or  us  to  realize.  The  rule  as  to  the  interpretation  of  con- 
tracts, which,  in  ao  far,  is  identical  with  the  interpretation  of  Statutes,  is: 
"  The  customary  clauses  must  he-supplied  in  contracts,  although^  they  be  not 
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The  city  of 
MwtNak 


Sib  a.-  a  DoBiON.  C.  /.-En  1871  J.  corporation  de  Ja  CiW  de  Montreal 
Lea  appelants  ont  etd  obliges  de  coumr  leur  n«,t^  j-  • 

-i  lea  appelanta  avaient  <5prouv6  des  ■  do£Z^Z?Lt       T V  "*"'  *»""  ^ 

.Ctherine  vers  la  rue  DVbord.  d'oi     sd  Jt  „ri:,^^^^  Ste. 

propri^W  dea  appelanta  envers  le  fondrsupirieur  '^  '**"  «''^*'  '* 

Cette  exception  ^tait  auivie  d'une  d'dfense  atf  fond  en  fait  . 

^"^f  P"«^^q«'enl8711arueJi,bordavait6t^^lev^ielw,n,    ^. 
I«  appelant!.,  et  ce  aveo  lautorisation  et  sous  la  directZ 7   /«  ^       ^^  P" 
poration  qui  en  avaient  e«x-n.S„.e8  fi,^  le  niveau   a ^l^T^^^^^         'f  '''■ 
..«t e«  I'effet  de  ren.oyer leffcaux  lelong  SuTur' at  it  tf r  T'"  * """ 
Su'il-  .valent  ,,,  obliges  d.lever  leur  lr:^:^t:^£^ 
de  cooper  leurportede  cour;  qu'il  en^tait  r^sulte  iSTZ  T  '^"*' 

-e-jent  eatin.^  p,r  les  t..^nl  de  $300  iittZZtoot        ""^  '''''■' 

cription  ex^fficio  et  aans  qu'elle  fu^t  invoqu^       ^^°"' ^  "^^^'r '  «**^  P"*' 

Po«rrendr8cejugementl8CourSup<5rieurea  consid^rrf  ^»#.*    *• 
*U„t  one  demande  en  r.parati,n  d>n  ^.it  oJ^'Z^^..^ T^T^^ 
wHea  articles  2261  et  226T  C.C.  dont  lea  terrnea  aont  -^         '  *'""^*' 

^ ^^0.  Pour  d^mmages  r«5«ultant  de  ti^li^ et  de  aiuEd^Slito  A-iir   *  j, • 
"  diipoaitiona  applioables."  ^Wi-d <51itB,  &  d<Jfwt  4'«  ^ 

•  ^^r-^;  «Z  M  ""  "''^'^^  ""^  '^"'^  2250;  mQ^.«;  : 
^v^,  «orcancfrMt.<iU„luB,ent^wiiitB;^^timll6  action  ne pent  AtrA Z.J-  !  > 
leipirati^ftd,  temps  fi,6  pour  la  presoripUon."     ^  ■  ""P*"*  ^*'"«ff»»e  Vrt- 
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tIfWtaratBl., 

^M^Md         ^"^'^  l'»no«on  droit  )a  prcucription  «Stnit  une  fin  de  non  i^coevoir  (ju'JI  rollnit 

•"       •     inToqueretquelcsJugednepouvaientiiuppWor.    Pothior,  Obli>l«on»,  J^^o.  677. 

L'artiolo  2223  du  code  Nopol^on  dit  ^galement :     "Lou  Juros  no  pouvent  pan 

#'  Bupplrfer  d'ofSco  le  ihoyon  r^sultnnt  dj  la  prescription." 

X •  ^"  ooniinissaircN  dann  I'art.  ft  do  lour  projet  de  code  avaiertt  nujrjrfrd  rndoptioi* 

^«  I'artiole  mftme  du  oode  NapoWon,  oommo  contenant  lu  rdgle  alorn  en  force, 
'.\  ^«»  *™"  branohon  du  corps  Mgialatir  ont  adopt*  cet  nrticio  nana  modifloation 

puisqu'il  n'en  est  fait  aucune  mention   dans  Taoto  29  Vict,  ch,   41  qui  con- 
{  *ient  <«««  >e»  dionRCmcDts  faits  au  rapport  des  coDimiwuires.     Cepcndnnt  Ton 

trouve  dans  la  version  authentiquc  du  Code;  Art.  2188,  que  lea  mots  "  sauf  dans 
,  ies  oas  oH  la  loi  d^nie  Taction"  ont  4t4  a^out^s  &  I'artiole  S  du  projet  dcsoom-, 
;    missaircs,  que  Ies  mo^  et  en  eertaint  ea$  exclut "  ont  6t6  njout6s  au  milieii  du 

■■   I   par»grnphe3  de  I'artf  1  da  projet des commissairea  Art.  2183  0.  C,  ||  quo  I'ar- 

*  *   *•«'«  2267  «  6t6  ajoutd  en  ontieraprds  I'adoption  du  projet  de  Code  par  le  corpa 

Wgislatif.  Ces  additions,  qui  ont  renvers^  toutos  Ies  notions  rc9ues  jusqu'alor^ 
sur  lo  caraotdre  ct  I'efiFet  des  prescriptions,  ont6t«  faijes,  nonobstant  Ja.cl*««e^4- 
de  I'acte  concernant  le  Code  Civil,  29  Viot^Or*!,  q-ul  parmeitait  nux  cominifi. 
Mires  de  corriger  toutes  fautes  d'iinpre88ion,erreur8  par  commission  ou  omission, 
•  contradiction  ou  ambiguity  dans  Torisfinal,  "  mats  sqng  en  changer  I'effet." 

II  est  .inutile  de  rechercber  ioi  quand  ct  comment  dcs  changements  aussi  4m-  ' 
portants  ont  pu  6tre  fuits ;  co  qui  «st  certain  o'jBSt  qu'ils  n'ont  pas  pu'dtrtf  fuits 

par  inadvertence.     '  — . 

L'on  a  converti  on  d«ch<Jance  <!c  qui  n'ftait  que  preswription,  tout  en^  conaer- 
vant  le  nbm  de  prescription.  Oette  confusion  dans  Ies  termes  n'cStque  le  pre- 
lude des  difficult^s  que  cette  rdgle  nouvelle  fera  naltre  duns  la  pratique. 
,  Maiscomme  nous  nepottvons  declarer  que  oette  disposition  no  fait  pas  phrtie 
du  Code,  Hurtout  depuis\|ue  par  unaote  de  la  Province  de  Quebec  (31  Vict, 
cb.  7  B.  7)  il  &  it6  d^r^t^  quo,  1&  Code  Civil  etle  Code  de  Procedure,  tel  qu'im- 
prim4s  par  Tlniprimeur  de  la  Reine  de  la  oi4evant  Province  du  Canada,  serait  • 
la  loi  en  force  en  cctte  province,  il  faut  examiner  si  cette  prescription  s'applique  ■ 
&  Taction  dcs  appelants.  '  ' 

L'art.  2261  ^tablit  unp  prescription  de.deuz'ans  pour  Ies  dommages  resultant 
dM^lits  et  quasi-d^lita,  &  dtffaut  d'autres  dispositions  applicables.  ^^^ 

Mfiia  la  Corporation  en  ^levant  Je  niveau  de  la  rue  pour  la  commodity  publique 
n'a  commisni  un  d^lit,  ni  un  quasi-di&lit,  ^Ell«j  a  us^  d'un  droit  que  lui  conKrait 
m  oharte;  mais  si  eu  excer^antce  droit  elle  fait  des  travaux  qui  sont  prdjiidi- 
ciables  aux  propri^taires  die  est  tenue  de  Ies  indemniser  des  dommages  qu'elle 
leur  cause.    Spujlier,  t.  3  No.  327,  s'expjrimeainsi  sur  cette  question  : 

n'est  pas  au-dciis^tis  de.la  loi,  ct  elle  ne  pout  dans  Tex^u- 

'publics  se  soustraii-e  k  Tapplioation  de  ces  princypes..".. 

pent  faife  des  travaux  qui  ne  sont  pr^judiciables,  parce 

,.,     -''^'"^nt'eoonnuB  utiles  et   n^cessaircs  pour  tous ;  mais' 

"oommejenepuis  souffrjr  Beul  pour  Ta vantage  de.  tous^qo^  dans  la  soci^ttfj 

"Ies  charges  doivent  ^galeuient  peser  but  tous  Ies  menibres,  je  devrais  fitre 

^d^dommtge  du  prejudice  que  je  aoutfre— aiW  ftffoafait  aul'abnuitemMt  it. 


•"  L'adm 
"  iton 

"  qu'ils 


'^delavoiepublijue  m'entive me»j&wr$,  met  aeci*  ;  TEtat  m  eieromt  oe  droil 
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Tba  Oity  of 
Montnat. 


pul^.quc  pcu.do.„a.r  lieu  A  unc  uotiM  en  indc.u«.i,e  cootror^ut  „:.„!- 

rZu^I  «ouiu.uD.cat.«„s;et  leB  jourH.  ot  empficher  k,  effouS^ 

^     C'e«t  ainni  <,u'il  u  Jt^  jug<5  par  un  arrlt  rapporUS  par  Sircy  1864^2  -279  „„. 

pour  effet  d.  d.u.i„uer  'esfauilites  dW*» acetic mdaonVconrZ  J dZ 
d.r<^t  et  matter, el  donnant  droit  a  indemniUJ  *'*""'"«* 

Lo  Conseil  d'E,ut  a  rendu  une  diSciaion  seuiblable  te  21  ftvrier  1867  „„!  „♦ 
rapporJee  d,iub  biroy  1867-2-3G5.  -*  ^•vner  l«b7,  qui  e?t 

^  ^  La  Corporation  qui  cat  aut„ri«ec  par  sa  eharte  a  Clever  el  i  abaiaser  le  nive.„ 
..*m„,«  proponio,,-*,  .„.  .lou.  Jg..V.elfe  .  i"      "  ""'  '="  *"'  °"'' 

comniis  ni  d61it,  ni  quasi-ddlit  ^     '  *  CorporaUon  n> 

cour  r,  mais  de  I'^nnnnp  «.,  „i.         r  •   7       ^  Prescription  oommenoe  i 

The  judgment  is  as  follows.-' 
"finnsidtfrant  gm  Im  upp^ 


,«>  -    t 


— 1 


.■•i 


ages  que 


^        uijient  que  1  .ntiuMJ  a,  daus  le  cours  de  I'rft^  1871.  fldt  ill«»». 


1871,  fiiit  Clever 
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dtt..  (m  p«riniiqufl  I'on  ^levit  l«' oivetu  d«  Ik  ma  Uubord,  qoi  long«  l«  sAM  nord 

^ta«»yi»f    ouett  de la  proprWt<5  des  apfMlanUt'entro  deux  et  troia pieda  de  haateury; 

"  Et  oonaid^rant  que  oetl«  dl<lvatiod  du  nireau  de  U  rue  auraii  tilit  refluer 

lea  eauz  de  In  rue  aur  la  proprWM  dea  appcIantH,  et  aurait  fait  peno^r  le  niur 

•  de  1»  propri^l^  dea  appeianU,  eC  d<(t4rior<S  iu  porto  de  oour  que  lea  appa^nta  avaient 

dana  le  dit  mur  de  ol&ture,  ot  oausd  d'uutrea  dommagea  4  leur  j^nft'iM^  k  an 

nODtant  d'ou  moina  #200  \  -7  « 

•'  Bt  oonniddrant  que  la  proHdriptlon  de^pux  ana  ne  a'apfi^ue  pan  A  «■  don 

^  magea  qui  aontoontinua,  et  qu'il  y  a  errear  danale  ju^emont  rendu -jMr  la  Cour 

.  /  Sup^rieuro  ai^ji^nt  ti  Montreal  le  31ibo  jour  d'ootobre  1876  ;  ' 

'  '  "Cette  Cour  capso  ct  annule  le  dit  juf,'oment  du  31  Oct.  1876,  et  proo^danti 

rendre  lejugement  qu'aurait  dft  rendre  la  dito°Oour  8up^riettr»;  oondamne  I'ln. 

-tim*  k  payer  awz  appelanta' la  aomme  de  $200  do  dommagea  aveo  intMti 

eompter  deoejour,  et  lea  d^penii,"  etc.  .  ,  ' 

^   „  „.  .     ,  .  •     .  "       ■      JudgoiiBt  iSonwd. 

A,  Yf.  Grenter,  for  appellan^.  *• 

-^  i?.  iioiy,  Q.O.jforreapoDdoata.  "   ••    • 

(•'•K.)  -  ^ \  - 

SUPERIOR  COUIJT,  \m}. 

MONTREAL,  3IaT  MAT,  1880. 

Coram  JlTTi,  J. 

"~"":-> No.  861. 

Bentfett  y».  Jfaeutffm  et  al. 

BaL»  :-l.  "natptremptitm  <fiH$tmne»  eaanotlw  aequlitd la  hTor  of  » party  who  ii  dmd    aa4 
cannot  b«  Mkad  for  io  the  name  of  lach  party.  ' 

a.    That  the  daath  of  on«  of  tha  derejida^to  doM  not  praTent  the  other  defendant  fron 
moving  for  and  obtaining  piremption  (fingtanet  in  hii  oirn  hvor.* 

Pie  CCEIAM  :—"  Lif  "Cour  *  *  Con8id<5rant  qu'il  appert  par  lea  tteriiurea 
dea  purti^a  et  lee  piicea  produitea  que  le  defondeur  Haeusgen  eat  dA^ed^depuia 
I'inatitution  de  Taction,  et  que  son  dAsAs  a  M  r^guliirement  d^none^  dans  I'ln- 
atanoe  le  26  Octobre  1874  ; 

'-^'  Consid^rant  qu'aux  termes  de  Tarticle  437  du  Code  de  Procedure  Civile  oe 
dfc^B  a  Buapendu  I'instance  quant  k  la  partie  ddc^doe  et  a  sea  ayants  cause  et  que 
^  par  miitef  la  peremption  n'a  pu  8'aoqu<^rir  en  favour  de  la  dite  partie  tent  que 

^-  la  oyMWL  est  restee  en  cet  dtat ;        '  < 

^'  Conaid^rant  que  la  demande  en  peremption  nc  peut  dtre  au  nom  d'une  partie 

"  Renvoie  la  motion  des.  d^fendeurs  quant  au  dit  Haeusgen  d^^^  • 
"  Mais,  oonaid^rant  que  la  di^te  demande  ei^  bien  fondde  quant  au  d^fendenr 
aoryiTant  Gnaedinger,  I'acoorde  et  declare  en  oopsequenoe,  I'aotion  du  deiuandeur 
p^m^  quant  &  lui,  avec  depens  diatraits  4  Messieurs  A.  &  W.   Robertson 
avoeats  du  dit  defendeur  Gnaedinger." 

-—    '         „    ,,»    ,      ,      ,  .    .«.  Motion  forpAw»p/Mm  granted  in  part: 

Jlonk  tfc  Butler,  for  plaintiff.  *^ 

A.  A  W.  Robertson,  for  defendant,      *  :  i 

(g.B.) 


w 


•FW»9  L.  C.  Jt  pp.  21,  32  i  13  L.  G.  J^ 
(Itoporter's  Not*.)  * 


p.  269  5  and  I  Q.  B.  Rep.  (Dorion),   p.l26,- 
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I     Court  of  queens  bench,  isso. 

t  ll01»TRgAL,  lOwJUNB,  1880 

No.  1|4.  . 


THB  OITir  OF  MONTRBAt, 


Alio  •«*..... 

DUQDALW^^ 

■    '1       ^»-  ■  J 
DDOdlLB, 

A«D 


ArpBi,AaT ; 
Bhtoxdimt. 


TflBClTYOFMONTRBAL, 


Appiu, 


RnroMDWT. 


I— I    Thftt  wImi  a  iBa<IU.I  "■•'OMDBIT. 

tton  tor  taeh  «tni  «|,,|,^.  .   '"  «•  «'•»■«"  Mr  bwe  roM  by  way  ornmuuwl 

for  Mother  ye.,  b,  tMcU  reoonduSS^lSoS  ™;7n.'T.''T.*''*"'*  "^^  ««« '*"•'»- 

V       ^       onwrnt  term  .o  ,.Bew«l.    And  ttat  ta  thl  „^  JT'    *  *"■"  '"'•  *^^  *•  »»>•  end  «f  »• 

die  h.d  been  «„,w«l  b,  S  r^Jda^tlo^"'  '"?""="  ""»  *«"-  «"  offloe  of  Dr  D^! 

with  U,  fluthw  imlcei.  '«»«"«!'Ot»oii  fo»  uotlM.r  j,.,.  wh«  th.  city  di.i.«gNd 

'     Cboss,  J.  :_0n  the  6th  SmtemlMtf    1R77    n     n    j  • 

Salary  as  City  Health  Officer  fVom  i.rilr' * "1*"."**/.' ^^  00 

*"•" f ♦....    266  67 

The  City  pleaded  that  Dr*n..«i.i- -  .      ,^  •2466~(57 

«aa.7  fixed  and  ZX  ^^^V^'^Tli  ^t''^  ^^«"  "^  "  "-"I 
the  aeveita  d.ties  «.d  attond^^  twt  Tt  ^*'  ^'*^  ^^""""*  '»»•'  ^^ 
"Signed  to  and  performed  brC  tfil  JI  •.  ''"Jr*  *'»P«'»««<"'  were 
otherwiae.  No  oL  ™lA2^J^ToiJir2t  J  "'  °*^''  ^®*^''  ••"»  °»» 
Wm  for  any  -apposed  extra^oTrHT  ?,°'  -fi^^  *«  »«  P^e»  to 

paid  for  all  hb  Sowan^  a^d^^S        .'  ?"  •"*^"*^  **»  °°"« =  »»«  »»•<»  been 

By  the  iudg;^;'  7Z  Lt^^TZr!    'f:i.  *"  '''""  '"'  *^'''»  "«"'<'^- 


% 


Ithe  lastfor  atfary,  were  diflailowed. 


'  other  two. 


''.  ■*r. 


Vol.  25.~JraB. 


'^^^'SST'W 


wr-' 
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Tka  CltT  of 
MonlrMU, 
.  *»«• 

•nd 

Th«  City  ol 

Mmtml 


v**/ 


Both  ptrtio.  luf.  .pp.iJ,d  from  thi.  jadgawn^  tod  lb.  vboltoM.  now 
up  for  aiijiKlioation  bj  thN  Court.  •  i     . 

IV^  Dugd.U-.  pretention,  .re  tl,.t  the  Flm.n-p,,  HcmpU.l  htf  Ing  boon  ..tftblUh. 
^aT!  !  'PP""""«"*  ••  ""•"»•  Officer,  .od  while  he  wa.  .cling  m  .uoh.  he 
bid  IVom  theCorpor.tion  •  Mp.r.te  .ppointiliont  m  Attendant  Phj.ici.n  to  that 
inat.tut.on,  .nd  «no  particular  aalarj  wu  aligned  to  the  latter  ofiee,  where 
hi.  dutie.  were  different  and  more  arduou.  than  andcr  hi.  fir.t  appointment  ho 
waa  entitled  to.a  gmm^n  vuruU  oompenwition  IW  ^9  perlbrmance  of  the  eitr* 

I  think  the  true  prineipf  to  goTern  mieh  ease.  {.  4  be  found  in  Dillon',  work 
on  Municipal  (Wpor«ti«,n.,  Vol.  1,  No..  169,  170and  172.  According  to  the 
opinion  there  giroq,  there  could  be  no  implied  aaiumpeit  on  the  part  of  the 
Corporation  with  reapeot  to  the  wrfioea  of  iu  officer,  for  •  qHantum  mmiit 
eompenntion  in  a  caae  like  the  present. 


Jl  would  be  dlifKNied  to  nj  that  the  naked  appointment  to  an  offioa  aoder  » 
Municipal  Corporation  woold  not  of  itMlf  necemrily  carry  with  it  a  leml  daiof  ^ 
to  emolument;  that  it  i.  only  by  a  «lary  6r  allowance  being  Toted,  orin  wmc 
•uthor,«jd  manner  becoming  attached  to  an  office,  that  an  incumbent  beoomee 
entitled  to  reeover  it,  unlesa  the  relations  of  the  particto  each  other  go  to 
establish  an  actual  contract  for  or  promi..  of  pecuniary  compen«ition  by  the 
Corporation.  ' 

The  acceptance  of  an  office  and  the  performance  of  its  dntiee  deea  not 
establish,  as  a  necessary  consequence,  the  right  to  bo  oompeosated  for  the  MrTioes 
Bo  rendered.  \ 

The  Court,  however,  does^ot  Ond  It  necessary  to  go  the  length  T  have  thus 
f  nunoiated  for  the  determination  of  this  case,  nor  does  it  rest  iu  judgment  on 
the  grounds  which  I  have  mentioned  as  being  in  accord  with  my  own  views 
which  so  far  need  not  be  authoritatively  pronounced  upon.  '   x 

In  our  construction  of  the  evidence  wo  do  not  find  that  Dr.  Dugdare  has 
established  any  new  or  second  appointment  separate  from  that  of  Uealth  Officer 
or  that  Any  contract,  express  or  implied,  existed  between  hinT'tod  the  City 
Corporation  to  entitle  him  to  compensation  for  extra  services. 

It  appears  that,  in  1868,  Dr.  Dugdale  was  appointed  one  of  the"^City  Health 
Officers,  and  that  at  first,  and  up  to  1869,  no  fees  or  emolument  were  attached  to 

io!,oT*'  '*"**  '*"^'''  ^*>«"°''"«'«  f"'fi»«d  gratuitously,  but  that  in  the  year 
1868-9  a  gratuity  of  $50  was  voted  and  was  received  by  Dr.  Dugdale,  as  well  as 
certain  fees,  not  considerable,  for  vaccination.  In  187(^  a  regular  fixed  sum  of  »500 
per  annum  was  voted,  and  ,the  salary  was  continued  at  the  same  rate  up  to  the 
years  1873  and  1874,  for  which  two  several  years  the  amount  voted  was  enhanced 
to  $800  for  each  year 

In  November,  1874,  the  Board  of  Health  established  the  Small-pox  Hospital 
and  thfe  attendance  which  Drs,  Dugdal«J  and  Larocqup  had  previously  given  t<r 
„.       small-pSx  patients  elsewhere,  was  afterwards  given  at  the  Small-pox  Hospital,      ' 
where  they  each,  by  flnderstanding  between  themselves,  attendtid  duriu"  alternate 
periods  up  to  January,  1876,       'V   .         "  ■  '  ° 

^  The  duties  of  Health  Officers  seem  never  to  have  bcen  Bpecifically  defined,  bat 
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<> 


formed  b,  th«  n-lth  OmLTAZZ't  "'"""•""»•-  »'"•»  •"  .OU  ^r- 

tk.t  io  their  opinion  the  dat^  !2niZZ.:T*'  «r  "-^  ^'  "•••'-* 
d»tlnot  fVom  the  ordiaary  duU^TH. ,1h  0«        '^'^  """"'''''  ""'  »«"  "«* 
'h-  pretention  of  ,h.  .pVd  7Ld  t'  ^"T'  "«"•»<»'  ''•.d«P«ted  th.»  ' 
-•^-^"y  Wling within.  II..lth  rj.  t^L    ^  !>"":''^"  "''  "  «=•>•""»•' 
Wd  by  .  ILaJth  0«oer  would  h.  ^   T^  ""'  *'""  '''^""*  ^^2^^  ^  th.» 
J-lit,  of  Iledth  Oleer To«  ^S::t'^^^^^^^^^     •«>  ^- l^J  in  hi! 

bj  him  irfUrwud.  .«  nol  Z„W  "  1^^^^  if  «»I.n..tioo.  m«le 

bjr  .hewing,  u  he  b«.  .tlprS'dnh.ut  u""  '"7  ""  ""**  ^^  »''•  «- 
«»«.ded  •  higher  r.te  of  r.Zn.JSl^\^ll  """,•  '"^  P"»«-ion.l  .kiU  com- 
■nduce  prof^idond  "•»  ^  Z^Toioi  rJhf^KT^^  V«iou.moU,e. 
.tUohe<l.«ongthe.e  aoUreeT  tLtornhM'  *■  """^  ""•"  •">°''»«"-»  «• 
-heir  UlOTf  „d  n..king.T.^e  wl  f'">/^*'''  '«"  ihe  oxercU>e  of 
Henh.i»„»«H.ptedthe%ffi;Tigh»^t^^^bT^^^^  Dr.  D„gd^ 

be  relinqoiehed  it,  but  thi.  reLk  .hl.„    k       «^."*'^  i"dequ.te  .t  the  time 

urjLi.'::ftS:sr^j-rj^«^^^^^^^^  .one 

appointment.  It  wu  a  aewttte  a^n*!^'  ??      T    '  "•^*"**  <*"»y  "d  «Ptf«t6. 
City  Hedth  OffioerB  byTS^nr"?  J'  T  ''"  ^"'-  ^'T^  ^'^  -PPo^^ 

totheSma.,-poxHo.pLb;?hri:VS^^^ 

appointed  -nj  other  two  O^toni^^eH™^  ^J^J.^'l'^/Health  oould  have 

opinionofanappointmentboeaurhel'sid^^^^^^^^         "  ^''^«™"  Kennedy'. 

but  no  appointment,  or  re«olu»ioni«rj     T^      •     ^*''*f*"'^»''dd"tiwt. 

b.d  there  been  any  .  te«7t^^:rbv^erii  J  *?  '"* '''^  "^  '•''«P'-~.  "i 

control«.ddl.pen«thefL7;oLC:t;;r:;tr'^^^^^^^  •    ' 

WM  to  be  attached  to  the  office   The  ailrTr^      ^  T'"*'-*t^  ^'^  «'°ol'«Hent 

•ton  m  hi.  evidence,  ia,  it  Z^d„?!l?f        '  "  *?P'^«*Wifayor  Hing-  '.f 


ip' 


J 


Vf.^u.% i-^. — . "**"  pox  pauentB  elaewhaiw,  ^nd  eontmnaji  ;«  ^t   ■ 


giving  that  attend^K*  toaminox  r;  ""^''f^^i  «>«J  b«l  p^ioualy  beea 

ptuent».  If  an  additional  duty,  no  idditional 
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Mid 

Dagdale 

and 

The  atr  of 

Montreal. 


'»>, 


emolument'  was  ever  voted  for  it  by' the  Council,  or  asiced  at  the  time  by  the 
officers  themselves.  •   <■ 

Alderman  MoCord,  Chairman  of  the  Board  of  Health,  Examined  for  Br.  Bug- 
dale.  To  the  following  question :  Are  you  aware  at  what  time  Br.  Bugdalo 
ceased  attending  the  Small-pox  Hospital  regularly  ?  he  answers :  I  think  it  wag 
in  January,  1876,  when  Br.  Bagdale  oeaoed  to  i^ttend  the  Hospital,  About  the 
Ist  of  January,  1876,  I  permitted  Br.  Bugdale  to  cease  visiting  the  Hospital 
88  he  bad  done  previously.  I  permitted  Br.  Bugdale  to  cease  visiting  the  Hos- 
pital under  the  arrangement  that  had  been  going  on  previously,  that  is  under 
the  arrangement  made  with  him,  but  with  the  understanding  that  he  should  go 
whenever  he  was  sent  for.  And  to  the  following  question  put  to  him  in  cross- 
examination.  ^  ' 

^Me»<toH.— Was  there  an  arrangement  between  the  Corporation  and  them  to 
perform  the  duties  of  Medical  Health  Officers  at  a  certain  salary,  was  there 
not? 

Answer.— I  know  that  the  Medical  Health  Officers  received  a  salary  from  the 
Corporation  of  I  think  jgOO  each.     It  was  then  my  duty  to  see  that  they  per- 
formed their  duties  as  Medical  Health  t)ffioer8  for  the  best  advantage  of  the 
department,  and  accordiiigly  I  directed  them  to  do  as  I  thought  most  advan- 
ta^us  for  thedepartmeilt.  Since  my  appointment  as  Chairman  in  March,  1875, 
the  Health  Officers  have  been  gradually  developing  their  duties.    A  sanitary 
inspector  was  recently  appointed  who  now  does  some  of  the  duty  heretofore  done 
by  the  Medical  Health  Officers. 
There  is  here  no  indication  of  a  separate  appointment,  separate  duties  or  a 
.  right  tp  extra  compensation,  but  rather  the  existence  of  an  pbligation  to  perform 
services  by  the  direction  and  at  the  discretion  of  the  employer. 
^  VoT  the  reasons  thus  explained  the  Court  have  come  to  the  conclusion  to 
reverse  the  judgment  of  the  Superior  Court  as  regards  the  claim  of  Br.  Bug- 
dkle  for  compensation  for  extra  services,  with  the  exception,  however,  of  a  sum  of 
$400,  which  the  o^dence  shows  the  City  Council  Vofed  Br.  Bugdale  as  a  gra- 
tuity in  recognitiinof  the  services  they  admitted  he  had  performed,  but  without 
any  acknowledgment  of  their  legal  liability,  and  which  remained  in  their  books 
to  his  credit  when  the  action  was  instituted.  .This  disposes  of  the  appeal  taken 
at  the  instance  of  the  Corporation.  "" 

The  Court  are  tiIso  of  opinion  that  the  appeal  taken  by  Br.  Bugdale  for  a 
proportion  of  his  fixed  salary  claimed  by  him  and  not  allowed  by  the  judgment 
of  the  Superior  Court  must  be  successful.  The  annual  hnlng  did  not  terminate 
on  the  iffrst  of  May  as  contended  for  by  the  Corporation,  but  for  want  o^  suffiofent 
notice  had  been  continued  for  another  year,  vrhe^eby^  he  became  entitled  0  the 
Arrears  of  salary  claimed  by  him  in  the  present  action^  On  this  point  the  Court 
follows  the  precedent  laid  down  in  the  case  of  Bevlin  vs.  the  City  of  Montreal. 
Br.  Bugdale  will  therefore  recover  in  this  action  the  sum  of  $666.67  besides  the 
costs  of  his  appeal,  aiud  he  will  be  condemned  to  pay  the  costs  of  the  Appeal  by 
the  City.  •,  ' 

The  judgment  of  this  Court  is  aff  follows :  — 

Considering  that  the  said  two  appeals  have  been  respectively  instituted  from 
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Montred  to  p. j  to  tl^e.  «id  John  J  Zdde  1  i'"!?  ^''^  "'^  ^'''^^  "'"       «5^ 

begiDDiDg  lOlh  Nov.mber/l87T.nd  di-I«®     "•'^^  Hospitdfor  the  period 
Con«dering  that  the  ooly  LloUv  fn  rHK"  '•'"""''  ""^  "^«  «"'?•«; 
^     VPointed  or  employed  the  ^Th^JDac^t^      «'^Citx*f  Montreal  p^ 
tb.t  hi.  attend-nc;  .t  the  Wvio  sLli-^fni'T.  '"f  "'T*'*''  W*«» 
of  «.y  «,p.r.te  .ppointn.ent  or  eSLrt  k7  **'  '^  '"*'  '■^•'S«r  in  Lue 
.dditiond  duties  to  be  by  him  LrfolT  '  S  u"?!"'^""' '^^"'"g  ^W" 
City  of  Montreal  did  notldel'jf 7^  ""^^':;^*  0««-.  ^^  *''^<"'  th^id 
tional  e„.olument  save  the  -alof  WOO^^  .„i'?  «'  «'^«»^ 

-   tionofthe  Council  of  the  aaidCitVnPM^^    ?.""*"'***'*''»  »»y»Re^^^^ 

1877,  and  placed  to  his  oredlln^bL^^^^ 
And  considering  that  the  «M  T  k     x    ^"*  """^  City  Opuncil  ,^ 

.ppointedandem^oyed  j  L"tt^^^^^^^  P~'«'»  »"»'  »>«  was 

.nnual  salaiy,  and'tL  Tj^X^Z  1  f '  ''''^  ''  ^'"'''-' »»  - 
time  to  time,  the  date  of  the  JSZlnt  h  r^^''^':^^^^^'^  rented  from 
beingfor  the  then  current  ye"  X  the!  a^"';.^^^^^^^  '"'""'  ^''*'  -^ 
rateperannumashehadbeeblnthehlw       •  5     ,  the  same 

that  the  «ud  appointmentTd  eClovment  w'"**^  ":;*'''  ^"'''^^  ^«'"'  ""^ 
1877,  when  theSaid  John  J  DStCs  bvT  """iT**  "^  *°  *''•'  ^Ist  March, 
from  said  employment,  but  «i%!  .r  K^  ^ity  of  Montreal  discharged 

to  the  first  of  May,  1877'      ^  ^         ^"  ""'"'"^  ""  ""«•»  health  Officer  up 

without  the  nece^ary  previous  1011  Zi     V  '"  "IJ'™"*  y**'  '^^  *««»  "'"owal, 

1877,  there  haj  accrued  aXrdlt^^^^^^ 

^uchHealth  Officer,  at  the  ratlof  «800  n. '  "u"'""*'"'  ""^  ^^  »'»'7  «« 

^^Perior  Cofrttt^l^    ro^Vri^^^^^^^  -i<i 

.^Queen  now  here  doth  reve.^,  caUl   annul  and'J.     ^TV^""'  ^^^'^' 
y  proceeding  to  render  the  jidglnt  wh"cL  11!^^  T^"  •^''^'^  ^''^^'°'' 
have  rendered,  doth  adiud.»«  LT^  a         i    ^'^^  Superior  Court  ought  t^ 
^tisfy  to  the  ^id  M^J^^^^^^^^^  pay  and 

from^the  seventh  day  of  September  1877lh«?f  'f '  '^''''  "^^'^^  *»'«'^«» 
mpe,  with  costs  of  the  SuEr  Cou!  -^    '      "^  of  Process  in  this 

Dugdale  on  his  Appeal  to  th^Court  117^1^  *''T'*'  '^^^'  «"<»  -^^n  J. 
condemn  the  aJjolnjlZZ'T  '^'^^''^^'^  further  adjudge  >and 
-tsof  the  said  CUT^  mS  on^tJ*^  *^  ^'f  "'^^'^  <>f  Mo«^l  the  I 
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"^oXy 


dale  and  Dr.  Larocque  wore  appointed  Health  Officers  for  the  City.    The  em- 


'    ^'^..|\  ployment  was  gratuitouo,  but  at  the  end  of  the  year  the  Corporation  voted  these 
'tmSi     vtorentlemen 


«  Sugdale 
.      and 
The-Citf  of 
MontrMl. 


if^ 


'%-' 
,  i 


X,.- 


>/tgentlemen  ea(ih  asmall  fee,  and  engaged  them  for  the  year  1870  at  the  rate  of 
$500.  This  was  eontinaed  yearly  till  18*73,  when  the  salary  was  raised  to  1800. 
In  Marobi  1877,  the  Corporation  resolved  to  etoploy  only  one  Hcfalth  Officer, 
and  Dr.  Bugdale's  services  were  dispensed  with  from  and  after  Ist  May,  1877. 
In  1874  the  Board  of  Health  determined  to  establish  «^  Small-pox  Hospital, 
which  went  into  operation  in  Nov.,  1874,  and  Dr.*  Dugdale  and  Dr.  Larocqae 
attended  there  together  till  the  1st  January,  1876,  wjhen  Dr.  Dugdale 
resigned  bis  functions  there.  He  now  claims  a  salary  of  12100  for  his  secvicei 
there. 

A  third  item  is  for  Yisitsat  the  Small-po«  Hosi»^l  during  January  and 

February,  1876— 190.  *  ^' 

The  judgment  of  the  Court  below  allowed  him  $2100  for  bis  services  at  the 

^  Small-pox  Hospital  from  Nov.,  1874,  to  Ist  January,  1876,  and  dismissed  his 

action  for  the  balance  of  his  year's  salary  as  Health  Officer  in  1877,  also  for 

the  fees'for  visits  in  1876  to  the  Small-pox  Hospital.  «^ 

From  this  judgment  the  Corporation  apposed,  and  so  did  Dr.  Dugdale. 
.    The  general  principle  involved  in  a  claim  for  extra  remuneration  seemii  to  me 
to  be  very  clear.     If  a  person  employed  in  a  particular  capacity  by  apother  u 
charged  to  perform  some'duty  hot  theretofore  performed  by  him,  he  may  decline 
to  da  it,  and  then  the  question  will  arise  nakedly  whether  the  new  employment 
is  of  a  similar  kind  to  thai  which  he  was  employed  to  perform.    If  it  is,  he  is 
bound  to  perform  the  duty  to  l^e  best  of  his  ability.      But  if  the  person  em- 
ployed performs  the  new  duty  without  remonstrance,  the  presumption  is  that 
the  new  work  falls  within  the  generaV  isope  of  that  which  he  was  employed  to 
pcrforok,  and  he  has  no  legal  claim  to  additional  remuneration.  This  is  evidently 
the  rule  «f  reason  and  of  ordinary  experience.     In  the  ^ase  before  us,  howev^, 
the  position  of  the  parties  is  not  so  clearly  defined,  and  it  seems  to  me  that  the 
general  rule  is  therefore  not  perfectly  applicable.  The  plaintiff  was  appointed  as 
a^Heaith  Officer,  aM  be  had  medical  duties  to  perform.    Daring  this  time  an 
flpidemio  broke  out  which  required  the  establisMent  of  an  extra  hospital,  en-  . 
^iHtig  far  more  work  than  was  at  first  contemplated.  Dr.  Dugdale  did  not  refuse 
■to  do  the  work^  neither  did  he  continue  to  p^orm  it  in  silence.      He  spoke  to 
the  members  of  the  Committee  as  to  extra  remt^eration,  and  it  seems  that  one  of 
them,  informed  these  gentlemen  that  their  claia|  #t»uld  be  considered.    Under 
these  circumstances  I  think  the  governing  principle  in  such  a  case  is  this :  the 
plaintiff  agreed  to  trust  to  the  generosity  of  his  employer,  and  therefore  he  has 
no  claim  beyond  that  which  the  Corporation  chose  to  allow,  and  he  ought  to 
faave^taken  the  $400  offered.    I  think  the  Corporation  have  admitted  thiy  was 
tcjfiitMj'  his  due,  and  it  blight  to  have  been  offered  by  the ,  action.    I  would 
therefore  reverse  the  judgment  of  the  Court  below  in  so  fiir  as  regarcis  the 
allowance  of  $2100,  and  give  instead  to  Dr.  Dugdale  $4|90  with  costs  in 
favour  of  Dr.  Dugdale  in  the  Court  below,  and  costs  of  appeal  in  fttvour  of  the 
Corporation. 

Aa.to  the-bnlance^Jaa-»cHtuM9  fotjthn  year,  T  think  Dr.,Bagdalfl.ifl  entitleA- 
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dSss  itsseryanL  nnr  •  i      •  :    '    *^  ^"^  "°*  *»*'»°'^«  »*"«  Corporation  to  dis-     "'i^' 

lis:^S"o'wL^rr*'r"'r'^  -a^ 

JanuaryriSTrM     Mp"^.^^  at  the  Hospital  alterlst    t 

^^IZ::"^^:^^  ^^^  w.,.  even  if         - 

He  has-  brought  «L,    ^'      ^'^^^°'    ^*'  "  "^  *«  *•»«  «'™  ^^  t^e  evid6i.oo. 

•2000.     Unless  IhevLu-  .*''**  *''*^  "'«'•*  "»  "«»  have  said 

iDKelsewherrri.-  K^  ^"'  "'  *""»  »^"»  °^  "J"*'  J^'-  l>»gd"le  was  gain- 

giLhiniarightrsirl^K**'     ""  '^"S-g^'-ent  by  7a«  J^inrf  J,«^'        . 
engagement  Wngfor^^pe^L     j7^  :'  ''?""'  ''^  "  ^**''  ^9  orig-*! 
.uppStofoar(^eLSr^*    I '^'-k  the  authority  of  Despeiss^ljuoted  in 

x^  K^.  ilCl  0^^^^^^  This  would      ' 

^  4h^doctrife  of  C^Li  in  ^ul  1     .  r*"*  ''**'.P^"'>«  «*«»  «<"  «ontrt.diot 

coHa.ion,,„lS!Xldrt*^^  ^ 

e-gageWt  could  .;^*'  P«'"'^''^««^»«''bxch  theqriestion^f  thepprjodof 

^^B,  J,  also  expressed  his  dissent  by  writlen  memorandum  to  thai/      ^ 

W/foy,(2.(^,  for  the  City.  V      J^'^S"?"*  <»f  S.  ffr«ve««d./       €* 

(TVenAoimc  <fe  ifacfarm,  for  Dr.  Dugdale  ' 

(8-  B.)  ''■'-. 
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_  COUR  DE  REVISION,  ISSa:  ' 

MONTREAL,  ^  NOVEMBhE,  1880. 

Coram  Siootte,  J.,  Xobbanob,  J.,  Jett* ,  J. 

'im 
No.  806.  •  ,  "^' 

In  re  David,  failli,    Beausvlnl,  syndic,  ^t    Trust  &   Loan..  .Co.   of  Canada, 

requ^rante.  •'• ' 

Jdoi:— Que  le syndic Mt en  droit  d'eziger  u eommlMion  aur  le monUnt  de lllypotliique i  laohu'Re 
delaquellel'immeubleduAUlUost  vendu,  aungi  Men  que  sur  la  Bomme  addltionellejoflbrt  i 
I'enoliire  pour  parftklre  le  prix.  La  eDmmlMlon  est  «Kaleinent  exigible  «ur  la  totaliU  du 
prixdaTentelonquel'a(!UudieataireMtfeor«anoier  bypothdoaire,   ,  V 

Le  jugement  en  premiere  instance  k6t&  rendu  par  la  Cour  Superieure  k  Mon-^ 
treal  (Maokay,  J.)  lo  30  Tjtovembre,  1880. 

Siootte,  J.  (dits-.')  La  compagnie  s'est  rendue  adjudicataire  des  droits  du 
failli  dans  certains  immeublcs,  pour  la  somme  de  $5.00,  et  s'est  obligde  en 
outre  de  payer  aux  cr^anciera  personnelleinent  les  prestatidns  et  les  r^tes 
foncieres  dues  aux  vendeurs,  et  les  hypoth^ques  dues  k  la  Compagnie.  Cer  con- 
ditions avaient  dt^  r^gl^  et  ordonn^es  par -jugement  du  15  Janvier  1880,  su»la 
demande  des  orSanoiers,  aprds  conMfetation  j^ar  le  syndic. 

Les  adjudioataires  ont  r^lam^  par  requSte,  I'ex^oution  de  leurs  titres ;  m aisle 
syndic  demande  pr^alablement  le  paiemetit  d'une  oommission  de  2i^  par  cent,  pour 
lni,'et  de  \\  pour  le  Goovernement,  d,  @tre  pi»e  non-seulement  sur  le  prix  r^alis^, 
mais  i^ussi  sur  la  somme  repreaentant  les  or^iAces  dues  au  vcndeur  et  ik  la  Com- 
pagnie^  Le  syndic  reclame  de  i^hs  les  taxes  municipales  accrues  avant  \a  vente. 

Cette  requSte  de  la  Comj^ugnie  a  ijiA  rejetee,  ^t  Ton  detoande  que  le  jugement 
Boit  infirm^  p      ^    ^  /   ,  • 

Far  I'acte  dcfaillite,  lesvehtes  par  le  syndic  ont  le  m^me  effet  que  ccUesfaiteS 
par  le  shdrif.  Mais  par  la  ckuse  76,  la  vente  peut  Utq  faijte,  dans  la  Province 
de  Quebec,  k  la  charge  par  I'acquereur  de  payer  aux  or^anciers  hypothecaires, 
leurs  crdanccs,  s'ils  y  donnent  leur  consentement ;  et  dans  ces  cos,  le  syndilGf 
devra  leur  r^servej^ane  hypothi&que  sp^oiale  dans  I'acte  de  vente,  ^omme  garan- 
tie  du  paiementde  la  partie  du  prix  d'aoquisition  non-payee.      .    <- 

Par  cette  disposition,  comme  par  plusieurs^^autres,  les  cr^nciers  hypotb^caires 
peuvent  rester  ^trangets  k  la  faillite  et  k  ses  consequences.  Ces  dispositions  ue 
sent  que  I'application  de  la  loi  commune  siir  les  privileges  et  les  hypothiques. 
"  La  distribution  doit  se  faire  comme  dans  le  cas  d$  vente  par  le  Sharif,  "  de 
la  mSme  hianidre  quanta'tous  les  points  essentiel^  que  la  collocation  des  deniers 
provenant  d'une  vente  d'immeubles  se  fait  dans  la  Cour  q<,il  appartrent  dans  les 
cas  ordinaires."  Aussi  le  syndic  est  assimiM  an  sberif.  Tout  oe  qui  est  du 
au  sh^rif  est  do  au  syndic,  mais  pas  plus,  ni  autremenf. 

La  sec.  9  chap.  85,  S.  R.  "  Autorise  le  shejrif  d'exiger  2 J  par  cent,  qu'il 
deduira  sur  les  deniers  qu'il  prdlevera."  Evidemment,  il  ne  peut  faire  deduc- 
tion que  Bur  les  deniers  qu'il  a  entre  ses  mains,  {>rovenai>t  du  prix,  comme  il  n'y 
a  de  collation  et  de  distribution  que  des  deniers  preiev^s. 

rnoter  et  a  distribuerles  deniers  qtr'iHn*irpa8~«t~nTnir 
juniitHi4iP  Dmins,  ou  sons  son  contrdle,  puisque  ces  denier!>,  ptir  ordre  da  juge  et 
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du  consentement  doa  ortanmers  !««♦««♦  «>.i;'io       ~  ~ — ^ 

imp<»i«...  BO.,  d.  d!^  /^i,°°°  *  ■f*  ^  "*•«»"•  «Wg"*» :  «r'  <» 

pH.,4  L, i,.,i? o» Cdi  ,7.X'iXS°e  rV"'*;' '° "''* 

Car  le  ortancier  a  suivi  la  fci  ^1 1-      !!  ^  ^  *  *'  '*  ^*'««'  <*«  <»  droit. 

,coDt«  la  prop^^.       ^-    ^  ^' '  '"^"^"'"  «*  °o'"e>v«  "^  droit  contre  lui U 

Dansl'espdoe  une  opposition  afin  dfiisharge  sous  la  form«  H»' 
jnge,  pour.contraindre  le  Bjndio  a  mlaitlTf  l  ^  "'"'  '^"^*«  »" 

veote  confor...e„t  .  cettl  ^;;3itr„  t t^u^:  f '  ^*  "^  ^«"-  «  ^"*  '* 

tel  droit.  •   P"P'"'*'""'*»  •^'"^  doBcr^aneiers,  etpr^l^vea.entduprix  J^,6po«^ 
C'est  d'apr^s  cette  ri^tt-Mt-       J  u"^'  ^'  "  entitled, to  poundage."     ■ 
vs.  Evans,  que  le  syndic  .vLZi  '"*"««  "J.'*'""'-  d^oidait.  .'Sana  Obauv^u 
faite  avec'dl,  aur'a  t  duSufrfs^'  t^T^T  "^'""^  ^«"'«  *»  *»H 
ia  son.a.e  repr^„eant  lel^t^^tTleT^''':^" 
dos juW    Cela  ddcouW  de  1.0^^1^^^,      .^'"f"  '^^  ««'««♦"»#'»  et 
entre  ees  mains  sur  les  denierLtvT        '  ^     ""J"'"*  *"  "yndio/del^tenir 
II  ny  avaitpaa  dwS:::;^^;^^:,^'^ -^^P-^?  fbndsen  question, 
contraire,  H  j  avait  ordre  de  nVpasC^  i*  jj''^  H    !«^Compagnie;  mais,  au 
pr^.leyer.    Les  fonetions  du  synL^^nt Tan^^^  "*  P*"      * 

quandradjudicataire^auraver^^Ienrirri   TT  ^***'  »»«»«  ^'A^^*  droits, 
•  pour^gtre  distribu^,  tel  q^e  2^  J  ?,       *  f"*^"" *'""  P"^*^'*  «»»"  »«  "ai"* 
Icqud^l  d.d,ira  ^  ZZj^ '"  '^  "'""  '^  ^«  I'-te  d^faUlites.  et  aur^ 

th^airesTlaCo'JSretl^^^^^^^^ 

rtrision,  il  accuse  I.^.ri.ri!>.'    *"" '««'i/^»'»;  PO"  «D  ol*«|i,  U' 

-^:r:u7,/d±^"zrrdr^r*--.  •*  -* "'--  -^' 

nances  judiciaires.  "  ^^  ^       ^     ^'  '^»^-''-- '«s  injustices  da  ccs  ordop-     " 
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in'rp Otyfa)  efla Compagnie :  quc^ Jki  Id  syndio 


tions  auraicnt  M  ftvud<$e«  ddjllAurs  droit||^.,  &o.    II 
lt>  paiement  de  la  tuffo  gouvet^ementnle,  d'6tro  Te   pro 


it  p«8  pduryu  k  ieur  ptieiQeDt,  oea  oorpora- 
lOrifie  d'avoir  pour?u 
^r  de  la  maaso  dea 
ordanciers  ohirographi^ircfl,  ()u«;  l^iybges  avoient  oublidsH^  iKigligds." 

II  est  impossible  ilf  voir, jiQi^flit^s  que  ohez  |||  Byadil|  uo  idl<|  aussi  graod 
pour  lea  int^Srdts  do  U'tmasse,  dej^'Haunioipalitda,^  du  GwVeroemant.       f         ' 
Les  syndjes  lH|nt  cti^pleineiit  iN^tibnds  poui||eun  fuD<>ti(#,  et  a^  foi)l\l(aN|||airo 
plaseonsid^rablequ^lfeash^rifsM  I    Is'"''  "■  ^ •* 

Lfi  ayndio  n^  a||i^^Jau{toi|t<$lpoar  |(dlecter  deSijad^iii 


muoicipales  daes 

palitda,  non-aeulei 

valoir  lears  rdolai 

rdaM,  mais  ellei 

adr^ages  acoiroe?  1^ 
L'aoquiesoemcint  lb 

o'cst  preave  qii^OB  wi  ^ 
\\  aae  proteotion  oPun  QQiM 
*     «st  dube  pergojQML  qqi 
^tae,  s'il  eut  ^fiS^j|diitf 

nt  da  i&  juti^iii, 


i^attltia  qu'ii  vend.  ^  La  loi 


mats  UQ 


iirea, 
e4  cea 
ibaire 
pr^vmge  Bar  le 
troVadJu^i^ataird  ppvit 

■»'  ■     ^f: 

iproave  contrelttt, 
yle  la  loi,   ae  faire 
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'it 


i!'^ 


sioD  du  Ta' 
♦'  Hy$ofch6qui 


Aifant^de  proc4«| 
I  ;l'!|a  vente,  telleaqii*^'^ 

mil';''.;  .'■■«.  ■«      r\     "    :   ■■     .■.tL»','> 


e^tf^,  oet  eitgagement 

Her  la^Compagnie ;  et 

ei)|tl^lotn.n8  val<$ur.  j\ 

dW'tiiilitoontrimire  le  syndic  A'cz^outo^    ;, 

.suidMit  In^Qi  cite  auraitdu  Stre  a!ceord«|.  i^^ 

^iQiai  ^crnllBl^fyndie  ft^ja  failHte  i^e  IiOut$  David  a  annonci   ' 

''^'^li  viE!tadr&^|i|uatorze  ik^^  dc  la  sucooti   v, 

t'' Tooteawpropri^t^sseraictiti:  vendues  sujettes'aux     -^ 

:|t  juBqCauJoar  d^Ja  yi^D^jft^.^  favour  de  Itf-JIntft 

"ji|ef8  Cottrsol."       ^■^''      's^l^' 


aij(jndiodUon  le  syn^'^a  aniron^jl^^que  lefl'oonditioos  d^^^f 
itttfes  pair  lesp  inspeaMurs,  dtaiient  m  suivaDtes  :  .        .   I 


*i"  jour  dejla  v^nteL 
I  "  2o.  Pftyep 4u' 
i!'  jndioatibn,  y  compi 


sa  'oommrauoii  'de  2|^par  cent  sur  le 'mbnCaat  de  I'ad- 

i^blufdeff  hyjjrathgques.      *' 

'*.  So:,  Dia  paye^^Q  syndic  iin  pour  cent  pqur  le  fonds  4ea  bfitisscs  et  dea  jur^si 

>l  j.«  4o.  De  payH^iyn4ro:Un  pour. cent  sitr  le  m^me  montant  ^ur  opuVrir  les 

:f^ihiSad'eooan.    ^.:  ;-■.".*■  '■.'■■■;■■     .-'■'■'      '     ^>  -^l.'-', 

;"  E^.  De  payer  le  montant  dea*  taxes  qui  peuveat  6tre''4liies  attjE  oorporafions, 

"'60:;  De  payer  le  oo<i{  des  contrat8'''et  de  ieur  enr^iptf^meat  et  d'ata^^oopu 


payer 
/'  enre^strie  pour  1:^  «yndip.'| 
^ .  La,  <vente  a  6t4  falite  ensaiie  et  tons  -lor  loi 
k  M.  Trihey,  resr^ntant  de  la  Compi^ie 
Buivanta:  *  .      ,      . 


,oopie 


«e  denser — ont  6b6  adjug6 
t  At  Loan,  dans  lea  terme 

^qs^Migtttiojna^a 
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w  "  tiqnn^es,  auz  oonditiona  qil 


icnnent  d'fitre  laef, 
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»  Trihey  suivaot  lea  oooditioiis. 

}^^^^  [SlgndJ  T.  TamiT,       ' 

, ,.     ■:■  ^      ,  ^^'  Trust  &  Loan  Co." 

^Wjug^s  dauB  le»  mfimM  termea. 

8ii^«S^delaCie.du  Trust&  Loan,  b.  oommbaion  de  2* 

41     .  »  ^   "  "PPMt«ent,  (tans  lea  cas  ordinaire  l^^^,x      \    . 

^     A,n«».  d'aplda  cette  loijpa  ventea  du  iyndicintti;^V^;7"""r ^ 

^■;A«^eUjpo.h^„ea4)aCloi  pemet  de  laraera„  JSt«  aur  1^^  "^  " 

,lp>Ha-UBao.t.end,Bparl.aho^A,,,,,,,:^;^^"^^^^^^^ 
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j«i« 


•X,' 


D«idet      IJ  y  a  doQo  li  uno  ilifftfrenoe  importante  pitVe  to  vent«  par  U  $Uri/-  et  1» 
ventt  par  k  tyndk.  ..     .    "   " 

/>«n*  /«  premier  ca$,  Im  Mul^  oharges  qui  rottent  Bur  la  propri^td  BOnt : 
I(r.  Lea  ohargofl  foDCioreal  et  lea  rentoa,  a'il  en  ear  fait  exception  aa  procds- ver- 
bal de  aaisie  ;  (0.  P.  0.  art.  640)  '  ° 
2o.  Lea  aervitudeB  dtont  I'immouWe  est  chorgd  (C.P.C.  art.  709.)  >^| 
3o.  Lea  rentcs^lHiignourialos,  I'etaphjt^ose,  lea  substitutions  non  ouTertes,  efc 
le  douflire  coutumicr  non  ouvcrt  (art.  710.) 

La  vente  du  ah^rif  pOrge  tow  autrei  droits  rielt.  v 

(C.P.C.  art;  711.)       '  .     '     '     \         -  ^^ 

Daiit  le  second  cat,  c'dst-idire  celui  d'ane  vente  piti'  le  ayndio— la"  vente  peut 
Be  iuKtujette  a  toutetcu^imet  charges,  ei  de  plus  svjette  in  toutes  les'hjipothi- 
gjtes  non  echtfes  et  ck  toutes  cclles  que  les  crianciers  hypotUcaires  vtMlent  him 
laisser  sur  rimmeuble.  \^ 

Uoest  facile  de  compreodre,  d*aprd9  eette  disposition,  que  U  vente  dn  syndic* 
Bqu'elle  eat  faite  sujette  &  oes  oharges  additionnellcs  ^i|e  la  loi  penuet  d^  laisser 
BUT  rimmeublo  vcndu,  ne  peut  produire,  en  denitrs  <;otnptants,ie  mdme  rtfsul. 
-     tat  que  si  la  vente  ^tait  faite  aux  conditions  fix^es  pour  lea  ventes  du  sh^rif. 
Dans  bien  des  cas,  en  eflFet,  les  immeubles  ve^dua  seronfc  hypoth^qu^s  pour 
leurpleine  valeur,  et  telle  vente  qui  rapporteraif  beaucoup  en' ifenfcra  comp- 
.     tants,  si  elle  dtait  faite  par  le  ahdrif,  ne  rapportera  rien,  ou^^Nresque  rien,  si 
Ale  est  faite  par  le  syndic,  &  la  charge  des  hypothi&quefi,.         '  -^  .        * 

»  Cependant  le  l^gislateur  a  accord^  au  syndiq.  sai-  la  'vente  par  lul'^fiiit«4^,un9. 
oommisBion  ^gale  &  celle  que  le  Bh^rifJkle  droit  de  pcroevoir.    Est-oe  nn  droit 
^   illuBoire  que  la  loi  a  ainai  i^ouhi  doflner  au  ayndio?    U  n'est  paa  possible  de  le 
oroirc,  surtout  si  Ton  eonsidere  que  oette  commission  n'est  pas  accord^c,  comme 
*  on^  pr^tendu— &  raison  de  la  responcygibilitd  qu'encourt  le  sh^rif— ou  le  syndic 
^^!*H!omme  d^positaire  du  prix  de  vente,  mais  bien  comme  remuneration,  comme 
<f''  tfiDoIumentfl  d'office. 

Autrefois  le  shdrif  ne  reoevait  pas  un  salaire  fixe  comme  aujourd'hui ; '  il  ^taif 
p^6  au  moyen  d'honoraires  d'office,  but  les  procedures  par  lui  faites.  Voioi  com- 
ment a'eiiprime  la  25e  Greoi^ge  III,  ob.  2.  (1785)  quant  aux  ventee  faites  par  ce. 
fqnctionnaire :  .    "        ,  -^ 

'  "  Sec :  35.  En^olumentsallou^saux  sb^rif.  II  sera  alloutf,  sur  obaqne  execution, 
**  aux  ah^rifs,  toua  leurs  d^bours^a,  ett7»  seront  autorists  d.  charfftsr^  outre  et 
"  aurdessus,  deux  et  demipour  cent  qui  seroft  diduitfsur  le  total  de  l'aRQKNT 
"PBthsvt.  ♦         / 

Jja  version  anglaise  dit:  "  tobe  deduced  out  of  the  mon«y  h^levies."^  '   « 
-Gejileat_gu^n  1850  (13  et  l4  Viet.)  ^oe  cet  4tat  de  ohoses  fut  obang^  et  qu| 
Ton  deoida  de~piiy^  un  salaire  au  sh4rif :  les  honoraires  qu'il  ^tait  antorlBf 
auparavanta  percevmlvdevant  contiittfer  &  Stre  pr^lev^  pour  jformei, W fonds 
.         general  plac6  sousle  contrid)es4^  Receveur  de  la  province^ 

Le  l^gislateur  en  proiQalgnanl'^^i  de  faillite  a  prooM^  de  la  mime  ma-  ^ 
aidre,  et  instituant,  pour  la  liqpidatioaliM  biens  dea  fidllis,  upoffioier  angnel'  il 
^      donoait,  dflts  certains  ciis,  les  ipfmes  pouNmrs  qu'au  sb^rif,  U  Ini  a  accord^, 
comme  remuneration  des  i)onoraires  d'office  p«ur  les  proced^s  par  lui  faits  ek- 
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M«i«  cLme  il  .u^ruait.  pour  1<;  reate.  imr  le  .yWll  6n  mod.  tdtifc  diWrent 
ton    .ntre  que  oe  «.  de  1*  vente  pour  tPRent  comp^nt.  le  l^l.teur  .  oolpriB 

««r /«  pnz  de  venU,-oa  the  prioe  of  the  •ale~.(teo>7)  •^"mi 

Or  quelestle  pri^de  vente?    Cest  4*idemment  I.somme  *u  moVende 

«  ran'?.    T*''";***!"*  '•  ""'P"'*'^*  rimn.euble.endu.    8m"t^: 
£r  1a        ""^-^  ''^P^^'^W  •«  Pri«  de  veote  eonaUte^  d*n.  le cJSl 
,  rfes  hypothdque.  que  facqU^reur  entrepreiid  do  p«»dr  et  dana  U  Tnil^^^r 
tronnelle  qui  (WmplAte  aon  eneh^re.        "  ^'  ^  "°°""*  '^'*'- 

Ceei  eat  Evident  loraquo  I'adjudmtaire  eat  uu  Stranger,  un  tiem :  pourquoi  -en 
»or.U..l  autrenjent  braque  r.djudieaUire  eat  le  c^ier  ^I^t  ra^e?!; 
crt«o,er  h,poth^..re  *'en  paye  pna  Jimmeuble  moin,  iherfJTreequ'r.  dS 

de  ten  ^gothdqueferr^oujouw  parU^^  «on  prix  d'aohatV 

»    u«    5 *?.r!^^?!  '•''*''' '*  '^°**?°  «■»««>  droit  d'exiger ^oemBi«ion  aur le 
chiffre  de  12^djueft  h^oiMirge  de  laquelle  nmmeZX^du  ,^1  fa L^ 

f  wyT"*."*'^'*''""'"'  '^"^"^  renehdrepour  parfaire  le  p;ijr 
dW&^r«     "^     "  '  "'^^  i^«1j«dieaUi,ede  lui  piaaer  titre- a m^oins 
^^M^  «a  jon.m«»u^n  aur  le  prix  <fe  vente.    L'adjudioatain,  a-eat  plait 

d.o45l«^donne.-««  t.tre,Bur  paiement^  deur  et  demi  par  cent  aur  laa^S 
<|u'il  ^jiVenn^o  payer  k  part  de  rhypotlid<<ue.-  ^ 

Sf^l^tSJ^^  -voy^eetter^u^teeat 

La  U  .*«  interpr^tddaoalenafimo  aena  dana  une  caua^!  de  Chaupeauys 
E^r  par  M.  le  juge  Johnabn,  et  rapport^  «  3e  vol.  d«  legal  NeT^n^' 
TomuNOB,  J.,  concurred.  ■  *         -  „»     ^      ^"''  P'  ^?* 


In  i«  Omm 


^ 


<<r 


JudaJ^&  Branchaud,  avocata  de  la  requirapte. 
Qeoffrwnds  Gife^  avocata  da  syndic  conteatiot.^ 

(J.  K.)      ^    \  .  ..    ,  ;:,•  '^ 


\ 


.;ii;:;4  ? 
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'■     '  ,       *         No.  1969.  *■' 


Jugement  oonfirmd. 


I 


I     / 


Si.  .    ■ 


.'-  ! 


-.V.     ( 


■Bl 


_^jj. 


hTOTof  ptotoMg 


:  The  pIMntiffhaa  Obtained  judgment  agajilld^fendjint  in  dama^  ' 
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•ante 
n.   • 


J 


¥ 


\fl 


^w''S/r'!?  *•'•  •"••»  without  probable  c.ai«..    The  »arit.  if.  „1.  ^^^ 
«»w  before  the  Coart,  under  which  it  wu  «.ugbt  to  i«,pri«,o  the  defend.«t  Z  ' 
non-iMijmcat  of  the  judgment.  JSffg^^   d«Iend«nt  for 

The  defendant  resisted  the  demand  for  im^H^^HKi  •  ./    . 

pUintiffhad  not  asked  for  impZnln  iBSBHKrT    ^V""' 
demning  him  to  p.,  the  ^4  ,.a  n,|ffiSSm«  ^^  ^'"  ""' 

^««^'-«'«»tt,  for  defendant,  eit«l  JS^   P   il^r^ws    .   ««     m     « 

-^'""^in^,  Arr.  ^iS7^,  enu^fica^s  among  the  perso^ 


liable  to  impriflonment 
ment  of  «  Court  for  pe 
•warded.    In  the  priesei 
for  perional  wrongs,    ili 
judgment  of  indebtedness 
#ith  our  Code,    The  old 


indebted  in  du^ages  a^rded  by  the'  jud^. 
for  whioVimprisonmynt  may  by  law  be 
^feiidant  is  mdebted  io/wOO  for  damages 
^plication  for  imprisonment  following  the 
Wng  in  the  demand  which  is  not  in  conformity 
11    .    ij  ^T^  -7—J  Or^onnance  of  1667,  Tit.  84,  Art.  10  and 

^l^l  "T^  *"  T""'P''''  W  Judgments,    ll,*  aulri  iet  fbm  tie 
Thtl^re  rfr  ''^?'^ W »«  -*'*  »he  pretension  of  the  defend«,t,  bu 
he,  are  m  .lead.ng  whefl  o.r  law  ha^^  own  rule  on  the  subje^     hi.  tme 

Ll^tT'"' "'r"  '"  '"P'^"'-'"'  "^  blrdeelarati^rbut     do  n" 
oonaiaer  that  the  omiwolT  was  an  abandonment  of  his  righU  under  C.  0,  2272. 

F.  Kellir,  for  pjrinUfl^,  -     %  J     *  *"'*^  "'■^®  •bsolute, 

*   ZebourveaUi  for  defendant.,*  "" 


(J.K.) 
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MONTREAL,  l?^H  6GTOBEp,'i880 
[Jn  Chambib^I        V„ 


CoravH  Tobkan 

No.  61. 


St 


.   « 


H.«:-n.tsj„dlc«.l««tyl4tentitMto«iUlni.BtWiC^ 

The  defendant  was  in  jail  under  a  judgment  ord'ering«»«*rafnto;,^i 
The  debt  arose  out  ot,i  judicial  suretyship,  to  wi*>  ajjona  for  poaf .  '"^ 

^^ejB^ntaini,  6<i..#lC  «k  ^  '  ,    '  T  f'  "^  *^    ■ 

«r^^^'f  :'!lW.**  '•?!!"«»»•«»«»  tb^und  that  the  judicial  surety 
w^s  not  ent,%d  to^^alynentary  allqwiince-it  was  gi^wn  to  %  deltor  mest^ 


under 


-ny' 


Btj%d -to  tKaluaentary  allowsi 

6".  ^.  Cromp,  for  pUintiff."- 
Jt  (7.  Lacntte,  ^6r  defentant. 


BetitioD  rejected. 


^TK^ 


■ySs  -..'*'' 


■;^.V. 
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-■"■-- ^: 
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(Warn 


Th«  d«a)nduti, 
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tnnM 
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from  I 
•hat)  I 
and  01 
Mt.nii 


#b«  Hal 
■nm  o 
,  moD«)! 

/  bok,  a 

Hsu>  :~Tliat  all 
thera  \ 
•delitr 

The'a|4>eal 

^  J.,  30th  Sepl« 

iwoe.    See  1 

Superior  Coq, 

'3%e  unanii 

^*>  RaM8AT,J 

Canada  09  ag 

'^^Tme  Faulkner 

■jMbe  di^ds  "dei 

„    tifUff  *«  and  U 

pty  OTer  to.thi 

for  or  from  tl 

-  ,122,489.65  of] 

for  or  pid  ov( 

Faulkner.drew 

>  little  beftra,] 

Jaoquea  Cartiei 

'     occasion  to  go 


half  an  hooru 


,  J6 
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COURT  OP  QUEENS  BENCH,  1880. 

MONTRBAL,  17w  8EPTEMBKR,  1880. 

CW«m  8iR  A.  A.  Wn.  C.J..  iioHK,  J.,  Ram.at,  J.,  Ceom,  J. 

*'  ■  •     '     f        '  No.  191. 

'.  ^  TAB  CiTlZENfflNJiPRANOl  COMPANY, 

ii,        '     V  \^  (,D^*nihnt» inlKt  Court Mow)^, 

rajtORAN^TRUNKRAILWAT  COMPANY  OP  CANADA,     | 


■/ 


BanpoMDniTt. 
th.  Mid  IUIIW.T  Com^^n*^  K       ••'"'*  """  »"""»»"'  •««o«i«t  Ibr  Md  p.,  oVer  to 

•Bd  e»p««.%h7ohT,  2S  ftiiwtTll^   k"^I  '^'"•' "' ""  •""  •"-^'  •«-*• 

Mt  mB^<i*thi«..KT.       "^'"^  Conip«ny  tlwllinftaia  orinenr  by  roMonof  anr 

bok,  u  weU  u  »  ?»iil(|B 
kMpIng  of  the  mflney.^l.. 


pne  of  wklcb  IM  .TkUod  MmMlfoo  this  oooMion  tot  tlio  «•««'  • 


Kio.^o«I  """^'P^'  '^'^''''  '''  ^''  ^'^^  judgment  of  the 

'c.n.H!r^    ^  -^1     f.""*'"'^  "^  the^Grand  Trunk  Railway  Con,p«y  of 

^^lt7T:'':J"''^rr^''  hia  employment  by 'the  ».id  an.p.ny  pZ- 

"    ^ylerttSt?.''R  V"'i^'''  Faulkner,  d.o«ld  faithfully  aeoount'foj  Z 

r7o/lm te  1  P    "'  ^7"^  ?';■""'•'  "^•^'"  *«••  "  »"•  "^o-W  receive 

^   tliasrJ^L       ^^^T"^/    '^''^  ^^^  "  *•>•'  F-alkier  had 'received 

r«^!:!l      ^  """"^  *''•'*  ^""f-^'  ''"^.M^at  he  had  not  faithfully  acZIId 

for  or  p,d  over  any  portion  of  said  cum  oxwpt  •412.66     The  facta  Tti!? 
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COUR  DK  (CIRCUIT,  1881. 


j+-t 


;^-- 


^^--if 


rMMM<toti4i.  had  Wn  op«ne«l,  and  al]  th«  money,  oiMpt  •  $10  bill  which  had  fkllea  on  U 
MoCallMlt.    ioor,  had  buou  oarriod  off.     The  baf(  with  tho  ailtcr  vaa  untoaohcd. 

Th«  Inauranoe  Compuny,  app«ilanta,  ooDtoud   that  Faulkner  haa  niithAiilj 

aoeonDUsd  for  the  whola  monajr,  which  waa  atolen  in  hia  ahaeoM,  aod  tbt,  If 

thera  waa  any  neKliji;ono«,  it  waM  oo  tho  part  <lf  the  Railway  Company,  whio^  did 

not  provide  him  with  the  proper  meafla  of  preierving  tho  money  ontruatod  x)  iSla 

cm,  and,  conaoquently,  that  the  Company,  appellanla,  ia  not  liable. 

■■    ■    -         It  may  at  once  be  aaid  that  the  Company  reapondent  haa  never  a/li^d,  and  doM 

not  contend,  that  Faulkner  ia  guilty  of  diahonosty  in  tho  matter.     Hin  tntooc^ 

;     dento  and  hia  conduct  at  tho  timovof  the  tranaaaliun  ropel  any  auapioion  of  the 

■ort.     But  tho  policy  warranta  hi*Wigonoe  and  fidelity.     Did  he  um  all  the 

care  a  man  douling  with  «» largo  t  aum  of  money  ought  to  have  used  ?    Could 

.ho  have  taken  greater  protiautiona  under  tho  circumstances  ?     It  aooms  to  ua  h« 

'~'     :  <JJ^  no*  cxeroiae  common  prudence  in  leaving  thia  largo  aum  of  money  under  th« 

Ubio,  in  what  may  almost  bo  called  an  open  room,  for  it  was  a  badly  fastened 

door  on  a  common  Btair,  without  any  guardian,  and  leaving  the  building.  Again, 
we  find  nothing  to  ahow  thi^t  tho  Grand  Trunk  Railway  Company,  by  its  arrange- 
ments, either  orderdd  or  aaoctioned  such  a  proceeding.  It  evidently  waa  not 
neccasary.  Ho  could  have  placed  tho  money  in  the  vault  down  sUirs  if  he  had 
liked,— ho  could  easily  have  placed  it  in  tho  galvaniiod  iron  box,— he  need  not 
have  drawn  it  from  the  Bunk  till  after  his  lunch,  and,  above  all,  he  might  have 
sent  out  for  his  lunch,  or  done  without  it.  Ho  was,  therefore,  guilty  of  negli- 
gence, and  we  think  the  judgmeot  ahould  be  confirmed. 

Judgment  confirmed. 
Abbott,  Tait,  Wothertpoon  (k  Abbott,  for  appellants.. 
6L  Jlfacrap,  Q.  C,  for  respondents.  ' 

8.  Bethune,  Q.  (7.,  counsel  for  respondents. 
(J.IC,) 

COUK  DB 'circuit,  1881. 

■'  MONTREAL,  21  MARS  1881.   ' 

Coram  Jitt4,  J.  * 

No.  6978. 
PutenaucU  et  al.  ta.  MeCuttoeh.  » 

Jv^i-plo  Qne  dans  Im  eaiMci  de  $00  et  aa-dnwoni.  tout  plaldoyer  au  mirUe  prodult  Ma  mite  dun* 

-.    MCcpUon  i  la  forme  dolt  Mre  re«u  ffraluitem^tp»r.le  greffler,  lor«]ae.l'bononlr«  (fbU 

par le tarU  poor U oontcaUUon  det  aoUana da  cttu, olaaaa,  « M paytf  tar  lexoepUon 4 la 

to.  Que  dam  lea  eaniee  eo  qnMtioD.  le  tarif  n'lmpoae  anoon  honoraire  partieulior  tor  lif 

MceptloMprtllminatowonlei  plaldoywi  aa  marita,  mail  oomporte  (Implement  qa'iu 

llonoratM aeca pa7« aaitiefflerrar  la contertatlon  de eei  aetlon*. 

80.  Qne  dan*  i'eq)*ee  aetvella,  le  Mml  honoraire  pourra  par  le  tarlf  ayant  M  pay*  tor  lex- 

eeptton  i  la  forme,  le  greffler  <italt  tana  da  reoaroir  la  plaldoyer  m  m«rite  da  dtfandear. 

— .__;:-  laiiaMUtar  on  nouTd  honoraire.  "uu«., 

L'actioB  en  oette  cause  ^tait  pour  moina  de  $26.  ^  ' 

Le  dtffendeur  y  rtfpondi^  4«abord  par  une  exception  d  la  forme,  sur  laqutSi 

fat  appOB^  nn   »;mK>a  ^*  ^ii^iin»- 


COUR  DK  CIRCUIT,  1881. 


__^___  *** 

-„„"  U^Jrl**  ^^T*  ''•  "**"  ""P*^""  ••"  «>»-nt«n,*nt  de.  p^tl,.  .„,*, 

P«r  Jo  tribuiMl,  do  rooovoir  aon  pUidojor  •— 

«.n!!f?!l"  ''^'■*°^r'"' l^'-^^-d-  qu«  !•  grtffior  do  ootto  Cour  .,  „n, 

"  21.  d'  Z1  :'  '•^•?"'>J""»«-"«.  "bitrairomoat.  oontr.iron..a't  ?«, 

dA,l.ri5  00  «,dpri.  do  ootto  Cour  ot  tr.Ud  ,n  oon«5qaoDOo.  «u.  cil.  )•  U 
man  oourant .  I«  tout  aveo  d<$poD8  "  ' 

deSulI'v^'c?"  ^*'''"^'7  "**•"  ^«tien  do  «.  pr^tontion. J.  o.u« 
B  eiigor  qu'uD  muI  honoraire  on  pardl  oan.  ^  -      ' 

dojer  au  m J  .,e ;  oVquo  lo  fait  d'ayoir  p.y<5  30  oontin.  .Vr  I'o.ooption  A  1.  forJo 
auC":^   TT  '•  ''"""""'  <i'«»-bl,bIo  honorairo  po'ur  lo  pla   o^or' 
S^taTen  t   .  "'  ~"*''"'''  W' Arch.mbnuh,  Ic.  o^oeption,  i  I.  fome 

inkZont t'r'*"i''""  "f"  Proc^dda  puremont  rciatoiro..  tendant  A roUrdoJ 
or.r«l^  It  '^"'  '««««"««•?»»  deleur.  orfcanoos;  ooaoioop- 

k  for^o  oe  «,ra.t  p«ut-(Jt«  lo  moyen  lo  plus  effioaco  dodiminuor  lo  nombredo 

.Jl"  ^^  r*  1»  queitlon  «»  rf^,'6rfr<  ot,  .prds  lo  plu.  swirfkui  eiamon 
^lar.  bion/ond^  ,e«  prttontions  du  d^fendour,  ot  lui  .X^ZZo 

/.  0.  lyAmmir,  faisant  motion..  J'*'"'"'  ***<*"'^*- 

«^. /:>.  i4rcAamiau/<,  repr^ntant  lo  greffier.  '     '     " 

(J.o.D.)  ; 
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SUPERIOR  COURT,  1881. 

SW'EBTSBirhOH,  23rd  MAY,  tSBl. 

V       'Goram  Bdohanan,  J. 

No.  2691. 

Joydl  vs.  Safford. 


'\ 
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■..y~s 


*i' 


^■^.:,   V- 
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right  given  to  bim  wbicb  oumot  be  lettrioted  wbea  tbe  fourtb  day  Wta  upoaVsoiKU, 
or  non-Jurldic«I  d«jr.   ^ '  *  r  -"w 

*  >f-Th«t«uirt  under  the  DomliHon  Election  Act  of  M74tb  i^orer  pen«ltk»  tor  bilberr,' 

^        '  ;       IZ  t^li       .  '*"■  *^VT"''  "'''"''"  controlled  by  the  procedure  gOTemlng  MUon.  \L 

.  '  V  *^«^'»''"«"°^»"e'»they,..reln8tltut<Hl..nd.in  coM*iuenee,  In  thU  Prorlnce  teren 

^  <"''*'°et*ndiep»r«tepen«ltle«  for  contniTentionofthe  Dominion  Election  Act  nwybe 

.  ouinul»tedH»toiiionntlnone«ndtb4MimeMtlon.                                     -omwyoe 

Buchanan,  J^This  action  is  brought  for  th^  recovery  from  the  defendant  of 
the  sum  of  IWOO,  being  for  the  penalties  alleged  to  have  been  4ricurr«(|  by  defeih 
dant  foi-  raving,  on  or  about  the  18th  of  October,  1880,attheelectionof  amem- 
berio  serve  in  the  House  of  Commons  for  the  Electoral  district  of  firome,  in  the 
^aceofAlr.  Chandler  aeoeased,  illegally  and  corruptly  oflFejed  and  promised  to 
pve  and  pa>  divers  ;Bums  of  money  to  seven  differept  persons,  votersjti  said 
Blfiotoral  District,  to  bribe  them  to  vbte  for  Mr.  Manwn,  then  %  candi^te  for 
.election      The  decUralion  sets  forth  scven'distinct  offences  against  the  bribery 
olJuseNo.  92  of  th^  Dominion  ElectionAct,  37  Vic.  cap.  9,  by  the  defendant 
whercby^he  was  subje6t  to  Be.vcn  distinct  and  separate  penalties  of  $20Q  each, 
and  w^ch  are  here  cumulated  as  to  amount,  and  by  one  aiM  the  same  action  the 
gross- amount  of  iuch: penalties,  WJOO,  is  sought  to  be  recovered  from  «ie^ 
defendant.        «  '  ' 

.        Tbe  defendant  haslet  the  suit  by  an  e;Meption  dilatoire,  calling  upod  plain: 
•  tiff  to  make  his  optS^n  al  to  whioh^ne  of  said.offences  he  intends  to  proceed 
upon,  and  as  grounds  thereof  he  says  that  plaintiff  haklUegally  cumulate*  seven 
^  different  offences  in  th«  same  ao,eibn,  *and  seeksYcr  one  condemnatfoa  for  seven 
s^ratp- offences;  that  the  statute  in  question  imposes onJ^.bne  Penalty  upon 
offeriffert,  against  this  section,  and  that  plaintiff  cannot  demand  more  than  one 
penalty  of  $200,  and  defendant  cannot  l^e  wndemned  In  the  same  suit  to  mv    . 
.  moi:e  than  llTe  penalty.  .""  ,         .■■■■- 

:    The^plalBtift  answe^:  lo,  in  iiw  (which  would  more  correctly  b^Sone  by" 
motion),  that  the  exception  was  Ut  filed  within  the  l^t  delay  of  four  days  from  ' 
the  return  of  the  rfotion_it  ^ing  been  ^turned  on  the  9th  of  March,  and  the  ' 
^xception  filed  on  the  14th  March>«nd,  2o,  putting  in  issde  the  merits  of  thD 
*excpption..  -  '  '     . 

The  case  is  now  heard  on  the  issues  raised  by  that  exception.     By  Arfc  lOf 
.  C,  O.  P.  four  days  are  giverf  from  the  retnra  day  of  the  writ  for  the  Jlifag  of 

LTr^'""'?"!;  '^^PieS^^^-^f^^jf^^t.    Inthisiusethe*^ 
^  fourth  day  was  a  ^unday,\apfn^»»|ruffAretention  wis  correct  the  defendant 
.|^o«Id  be  restridted  of  ^ghts,  and  he  Wiiild  oLly^have  had  thr^  dtfys  wh^re- 
in  to  fik  his  prelunina,^  e^epO^n.  •  This  fcteitiSicaWot  b*  supports,  L 
air  doubt  on  the  point  J  removed  V  the  3rd^tork  CM*..  which  says  tL,  if ' 
day  on  yhich  apyta^ng  ought>  bo  dope^is  a  noljuridical  d7y.  m.«l.  H.i\.g  ■ 
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.may  be  done  witb  like  effeoton  the  next  following  juridical  day.  Now,  the  13th 
JlKch  Xthe  4th  day)^was^^  and  the  next  day  being  the  one  on  which 

Je  exception  iwna  aotuailyTnea-wwi  effective  for  that  pur||08e,  and  the  delay  to  ' 
file  thisjxcepiion  did  not  expire  until  the  14th  March.  The  cases  cited  from  2 
^:lifgal  News,  Boulerisse  v.  Hebert,  p.  196,  and  Darby  v.  Bombardier,  p  202 
do  not  touch  the  poini  raised  here.  In  those  oases  the  question  was  aa  to  an 
intermediate  day,  whether  in  such  casp  Sunday  would- oount-a  case  not  m«t 
as  here,  by  th^^rd  Art.  before  alluded  to.  The  case  of  Brock  et  rf.  v.  Theberge' 
9  L.  C.  R.  p.  231,  was  decided  beforathe  enactment  o^  our  Code,  and  is  of  no 
ftrc^  now  on  the  point  in  question.  >Ow«(mently^e  demurrer  or  answer  in 
law  mu^t  be  dismissed^. '  ^ — ^'^  > 

I  come,  then,  to  the  main  point  of  the  case  under  its  present  issue.   '  By  see 
109  of  the  Dominiofl  Election  Act  of  18^4  it  is  e^iacted  that  all  pe.naltie8  and 
forfeitures  imposed  by  that  Act  shall  be  recoverable  with^  full  costs  of  suit  by 
any  person  who  will  sue  foi-  the  same  by  action  of  debt  or  information.     By  sec 
111  his  recourse  is  oaHed  i  civil  suit.  By  giving  this  nomenclature  to  the  action 
or  proceeding  for  the  recovery  of  penalties,  as  well  aS  for  other  reasons,  the  Legis- 
lature clearly  intended  tha(  such  proceeding  should  be  regulated  by  the  laws  of 
pri^edure  governing  actions  in  the  Province  in  which  they  were  instituted. 
-  Being  merely  an  action  ^T  debt  or  civ;il8uit,  the  procedure  therein,  in  this  Pro-v 
vince,jwust  be  contrbUed  by  the  provisions  ol"  our  own  Code  of  Procedure     By  ^ 
Aj|,l20  of  thaj  Code,  sub-scc.  5,-U  is  sald^that  the  defendantmoy  stay  the  suit 
When  the  plaintiff  has  joined  in  his  action -Several  claims  wliich  are  Jneompatible 
or  susceptible  of  diffe^nfe  modes  of  trial,  aiid  the  point  to  fee  considved  is, 
whether  in  ^^prese^act^ther^^         hiug.^ncompaUble,  as  alleged  by 
.defendant,  ilf  the  joinder  i.iiil^8aiilguiM|r  several  distinct  offences  and  the  > 
cumulating  the  amoitat  of  the  penalties  accruing  therefrom.  ,  '^' 

'    .These  oflfences  are^Sft  «)g|M  cUss,  bribery,  under  the  same  seotion^allcged'td 
■  7*^«''  ««'»'°>'^*?d  «*1"^  place  and  in   regard  to  the  same  . 

rt^l       .T»»«^<>'<*."«HW|jWeans  inconsistent,  disagreeing,  but  I  do  not 
-fin<l.here„anymconsi8tettoybmiifeahedifferfentcou  the  declaration-all 

«ie  offences  charged.being  of  the  sain^  miuT^viz.:  in  money.,    Under  the  kw  of 
■    Efi^land  Mich  joinder  could  be  made,  and  in  looking  at  Archb<ild,  Nisi  Priusi^ 
Vol.  1,  p.  418,  in  treating  of  aetions  of  debt  on  penal  statutes,  there  is-a  for©  oC 
jl6claration  given,  and  *fter  tbe  firtit  count  sett^jg  for|h  the^liability  for  one  pen: 
alty  there  follows  a  no^  from  the  pleader  saying  •  "If  ,ou  wish  to  add  »  second 
«.^nt  for  another  offence  you  may  dp  it tt,w5_."  A«  regards  the  Prcnoblaw    '^' 
_^i^au,m  Ir  p.  37.8ays:'  :4'3|i9li  rdgleg^n^ralcon   ne  pe^Uumuief! 
^  oc§|.a-dire,  exerc^r  par  le  mfime  Icte  d^jc  ou^lusieurs  actionsVort  a  contra 
at»  personne,  etq6^rocAde.ffi^de>ause5'diff^^ntos:  alnsi  suppose  que  Pierre 
,.      a»^c  contre Paul,  pour  I'ojkliger  1  se  d^sister  de  la  possessioo  d'une  mai-"    ' 
son^e  lui  Pierre  pr4tendluiappartenir,etqu'iLen  ait  on  m6me  temps une  V 
au>fe  pour  demahder  4  Paul  de  l;.r5e,tt  qu'il  lui  a  pret^  •  ces  dtfux  action^'ne  ' 
fr^Vpas  ,d  ua  prinaipe,  doivent  |^  intent^es  s^paremftnt :  la  nuson  est 
i^  le8j%naBt,9ela.fcrai(^|te Confo|bD  dans I'instructipn :  les^raisons^  oppo-    " 
^coatre  cegdea^aptions  etSProie^^e  Itf  Jug^  doit  prendre  pout g^^clajff)itri  , 
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"  eUes  8od!  fondles,  n'etujjt  pas  les  mSmes,  ootte  complication  ferait  que  ies  deux 
^    TK-  *"!.'  «'"barra88<iraient  et  se  nuiraient  rcspectivement  dans  leur  ,n.rche ' 
Th.a  .8  th*  rule  adopted-by  the  code,  and  the  i|lu»te,tion  given  by  I>%eau  niakis 

irrf  .''^.^^''''"  '^  '^"^  '■"'^'-''"'  "«"^  «^  ^''^  «»-««'»>«"  givef  entitling    , 
^o^^dant  to  the  exception  iu  question  apply  to  this  case.     The  grounds  of  this 

,  sutt  do  not  proceed  from  different  causes  in  the  sense  givtn  to  that  rule  by 
P^nor  can  there  behere  any  -<  eonfiasion  dans  l^nstruction."  Here  app' 
iptly  all  that «  involved  is  a  question  <tf  proof  as  to  how  far  all  or  any  of  the 

^  offence,  are  established  by  the  evidence,  the-conscquences  thereof  being  provided 
for  by  a  penalty  by  thj§tat^te.  The  defendant  must  neccssarilyadmitthat  he 
18  Uable  to  seven  distinct  Separate  actions,  and  the  policy  of  our  courts  has  always 
been  so  far  as  is^  possible,  and  where  it  works  rio  injustice,  to  avtjid  circuity  and 
BiuUiplication  of  actions.  .•  ^ 

_  It  will  be  found  in  looking  over  the  reports  that  there  are  several  cases  where 
the  same  action  has  included  several  penalties  under  the  Dominion  Election  Act 
and  I  migh?  refer  to  the  case  of  Terri^ult  vs.  Ducharme,  3  Eegal  News,  p.  354,'  , 
where  30  pepalties  were  sued  fol-,  and  this  case  was  t<.ken  through  the  Court  of 
iteview.-    It  does  not  appear  that  a  siriiilar  issue  was  raised  therein,  as  in  the 

^present  case,  Snd  of  course  so  far  is  riot  a'.preeedent,  butnee  may  iriferVrom  the 
Silence  of  the  defendant  on  this  point  in  thiit  cafie  and  in  other  like  cases  that  it 

;jas  not  considered  that  an  exception   would  lie,  o^it  wouldhave  been  taken. 
1  he  «cc>.<,o«  dxlaioxre  here  pleaded  must  be  dismissed  with  costs. 
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'\       Bertrand  v6.  ffinerth.  &        - 

H.LD  -1.  Jh»2»  •'J«|«jon  ^findebtedneas  in  .  pie,,  with  an  om.rofcorife«lon  of  judgment! 

^  whereon  to  base  a  judgment  for  the  .mount  of  guoh  admitted  IndebVidneM. 

.tariff  tTlIT      r^^^^"":, "'  "*"""''  "'  '"'  "^""•'  P'^^l""  '«'  »«'«M  eaM  in  tht 
,  •"™'M»e^oort8  will  be  taxed  at  the  diBcreUon  of  the  Court  *«««•»«» 

I 

;,  BucBANAN,  J.  The  plalntiflFb/his  declaration  claims  from  the  defendant 
ehe  sum  of  «306.35,  interest.And  costs-lthe  action  being  accompanied  by  process 
of  *a«ic  gagerCe.  The  deinimde  for  t^is  sum'is  based  ,pon  two  tiUes  styled 
eases:  one  fro^  Dr.  Oatien  to  plaintiff  of  a  property  in'^feranby  for  a  term  of 
.  ten  years  from  ^st  May,  1876,  at  an  annual  rent  of  $70 ;  the  other  bein.^  4rom 
plmntiflF  JO  defendant  sub-letting  saioe  premises  for  Uneipirfcd  term  df  plSntiff^s 
^ase  and  Including  all  the  machinery,  &c.,  of  plaintiff  in  and  about  the  buildings 
leased.  ^The  sub-lease  was  made,  let,  for  said  i^nnual  rentof.«70  aniidther  con-- 
ditions  of  no  importance  here ;.  and,  2iig  Jor  the^sum  of  <130Q  on  accodnt  thereof. 

a  '     ^',  !     ^     _       ....      *»'     ^  ■'.     ;,       .:    ,•'     ''      >.'  ;^    ...     ",'    ". 
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«20^wa8  the„,p«d,  aqd  aa  to  the  balanoe,  JllOO,  defendant  bound  himself  to 
pay  the  sam^  to  plain |.ff  by  Bta.ed  instalments.nnd  on  hi«  default  the  mactinery,  &6. 
.    alluded  to  8houId  lelongt^  plaintifiF.     The  declaration,  after  setting  forth  Ihese' 
ftcts,  alleges  that  th*e  was  a  balance  due  plaintiff  under  thosa  two  titles  of  the 
amount  sued  for.  *  * 

The  defendant  by  his  plea  says  thataH  the  rent  of  the  premises  leased  from'Dr* 
Gatien^has  been  paid ;  that  .^s  to  the  stipulation  ift  regard  to  the  machinery,  &c.,  it 
was  not  a  lease  but  an  actual  sale,  accompanied  with  possession,  &nd  the  amount 

6ued  for^par^rom  thp  rent  going  to  Dr.  Ga*ien,  represents  a  p.£B  de  .«,<A  and  ■ 
«notadebt  by  natur^  of  which  plaintjff  bad  aright  to  ,ame  ya<,mV  ;  that,  at 
he  timeof  the  institution  of  the  present  action,  t^.^  a^fendant  L  oky  o^ina 
the  pla.nt.ff  the  sum  ,of  $200.  being  the  instdlment  coming  due  and  which 
?r.T  ^««  ^Pl^in^ff  on  the  Ist  January,  1880,  and  interest  thereon  from  the 
18th  day  of  Mar<rh  unfil  the  institution  of  the  present  action  and  iti'  service  to 
wi^:  a  gum  of  16  cents,  forniinsr  a  total  sum  of  1200.  J6  "  for  which  said  defen- 
dant hereby  offers  to  Confess  judgment  with  costs  6f  an  action  of  Chat  class  "- 
and  conclud>ng  to  the  effect  that  ac/e  be  granted  himof  his  offer  to  confess  judg-  ^ 
iBent  for  sa^d  fast  sum  and  interest  from  the  sWvice  of  this  present  action,  with 
cossofanace.o„ofthatela8s.AndW:casethepkintiff*ouldnotacceptt}rtt^^^^^    " 
thathis  action  for  any  amount  above  and  in- excess  of  that  sum  be  dismissed  with      . 
costs  from  the  fylmg  of  the  plea,  and  that  in  any  case  the  sauie  gagerie  be  quash- 
ed    The  whole  with  cost^  a^iinst  the  plaintiff.      This  pleading  is  followed  bv 
^di/enseau  fond  en/ait.  -    -^  ,   "    ,  V, 

'  JI?"*  ""'  J°'°*'*  **y  plaintiff  by  an  an.ower  containing  jklie  following  allegation  •     '"! 
'  ..;!'f''  "r!!h'"««'  ^'''  ^¥  P«!f^m^¥  "Pediting  proceed^igs  in  this-cause,  tha-  -  ■ 
said  plaintiff  is  ready  arfii  wlllinf-to^^ccept  aTiai.ereby.^ccept8  the  plaitrti'rs  '^'' 
'confessioftof  judgment  for  $200.16.      ^  .    .  '    ^^.  \   -i^: 

I  "Wherefore,  plaintiff  praying  acte  of  his  acceptance  of  defendliint's  ^Knfw- 
„  7"  ?f  i'J'Jg'nent  fi"*  «•«  s""  of  $200. 16  under  reserve,  &c.,  pra^s  the  dismissal 
^^  of  said  plea  as  regards  all  other  points  thereip  raised,  persist*  in  bis  saiiie. 
jagene  and  (lecWation  in  this  canse,  and  prays  as  he  therein  and  thereby 
bath  already  prayed,  to  the  extent  of  said  sum  of  «200.16  with  costs." 
As  it  appear8,ftomtKe  argument  of  this  oa^e  that  it  now  presents  itself  jgfere^' 
as  regards  Abe  amount  of  costs  in  which  defendant  must  b«roondeiBnea?ii8idS 
the  amount  of  admitted  indebtedness  ^s  contained  in  his  .plea  and  accepMlBy 
plaintiff,  I  have  for  that  reason  stated  with  some  mtiictihirity  the  pleadings  ilr, 
this  case,  so  that  we  may  ascertain  its  exaOtxpqeituin       No  evidence  has  been  "^ 
adduoed  on  either  side,,  further  than  th?  production  iTthe-leases  by  pJaint;iff,  i|nd*' 
«f  his  receipt.  Ir^  defendant,  so  that  it  fs  estabhahed  that  the  amount  of  defeit    : 
dant  8  indebtedness  was  only  tli^  md  sum  of  $200.16  and  interest  at  the  time 
^,.tait  wis  brought.   ,Iti&  evident  fropi  the  nature  ofthecJaim  to  tkisamount  tlai 
plaintiff  wis  not  entitled  therefor  tp.  attachment  by  nm^ag^rie  ■  the  aifioanfe 
doe  was  not^he  leasing  of  real  property,  and  even  if  it  ww  a  lease  of  the^ 
.•  machinery  merely  and  was  not  apromilidf  sale,  w' privilege- of  attaohmont 
belonged  theretb,  and  t(id  atlaohment  as  mfidfs  muM  be  qouhed. 
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he  was  entuled  to  mil  costs  of  suit^l^ause  the  plea  was  a  mere  offer  of  a  coufes- 
Bion  ofjudgment,  and  no  such  confession  was  aotuaHy  ma'ae  or  filed  ;  that  he 
could  not  inscribe   for  judgment  on  an  offer,  and  that  the  defendant  in  order  to 
.  avail  Jjimself  of  the  right  he  claimed  to  a  diminished  amoui^  of  costs  should 
.    ha^j  fyleda  confession.     This  argument  was  supported  by  the  authority  of 
L^ham  i;  Martin,  18  J  urist,  p.  257,    In  that  case,  although  there  was  no  accop- 
tanee  of  the  offer,  as  here,  the  judgment  of  the  Court  "of  jReview  was,  in  effect 
agreeable  to  the  pre^^tasions  of  f  he  plaintiff  here.     The  principle  of  that  judg- 
ment,  however,  \m%tiM  modified,  if  not  in  effect  reversed  by  a  judgment  ren- 
,  dered  subseqrient-to  that  of  Lathtfta  v.  Martin,  in  a  case  in  the  Court  of  Appeal 
,   Foplin  ctal.;and  PrcVoM,  decided  the  ^l^ec,  187$.  In  that  oas^  the  appeHants' 
^i       •       .        »;^'»g  «5«d.^««il  to<!onfess^«dgm'ent»^IT  but  a  sum  of  $18,  which  they  said 
M  ^"f^^^r}^'^  owe.    %  r^popdebt^CplaiiHiff)  contested  this,  but  did  not  suc- 

i^  _  :^-l^   *'!!'"?  P™""g  "nyJvger  aioiyit  to  bejdue  than  that  fbr  which  the  appellant 
' ,,  t)ffe«d  to  confess  judgment:,   l^he  jttdgi^nt  of  the  Superior  Court  was  fbr  the 

^ount^oflered^and  full  6oSt8,   inasmuch  as  no  confession  had    been  fyled   ' 
,.f     .         V-  .  Hence  the  appei»l.     Brthejudgntent  of  the  Court  of  Queen's  ^nch  that  judg^^ 
-      "        *?«"*  '«»  rcversed.^oneV  the  reasotjs,  tlje  main  one,  being  as  follWe :  1<  Con-  . 
^  ,       Biaerant.qu  U  n  est  ici  question  que  ded  trdmissions  faites  dans  les  plaidoiries 

,  ^  rentes  et  non'd'uno  confession  de  jugement,  et  que  I'article  94  du  Code  "de  tro- 
"  ''  /'        7u        °  ^*'  P°^  applicable  4  oette tause"-and  thereupon  the  Cojirt  coiidemned 
' '  J7;''P^"<^^"*«"*«  P"y  t^« differenceofc^osts between  an  action  settled  af\6r  plea 
.  lyled  and  i^contested  action  up  to  judgment.  That  case  although^unreported  in    -' 

• '  .    *"?       our  books  of  reports  ^o  far  as  I  can  ascertain,  is  cqntained  in  a  nW 

paper  of  which  I  have  obtained  a  copy  foi;  perusal,  and  I  giveit  here'in  exteilso, 
as  being  a  matter  of  interest  -generally  to  the  pr9fession.  ^.   *T^- 
^^  "Bamsay,J.  {diss.)  This  was  an  action  on  a  note  fo^  %  certain  sum  of  * 
^^  mojiey,  and  the  defendant  came  in  by  bjs  plea  and  adpiitfed  all  but  a  small 

'.<  TTl     > ''^  *''"''"•     '^^^  P'"'"*'^  ''"'*  *"»'  ^^^  t^ prove  the  Whole 
^^  debt,  but  failed.     In  effect  the  judgment  went  for  the  Suite  which  defendant* 
^admitted   to    owe,    and  the  defendant  was  condemfi^'  ttt    pay  the  cost* 
^^ot  the  suit.     As  the  case  eame  up  it  looked  a^  itwigh  the  defendant's 
admission  was  a  confession  of"  judTgment  ulider.the  iB^e x)"f  Procedure,  bat 
"he  did  not  think  if  was  a  regular  ^ipifession  of  judgment,  and  held  thit  costs 
"were  due.     On  ewnuning  tWple^he  (Ramsay,  J.)  ^found  that  it  wilfcf 
"Bopnfession  ofjudgment  at  aU,  but  only  sttftdmisaoii  of  indettedness!^ 
"  question  was,  whether  the  judgment  might  have  Warded  the  defendstntcpits 
aftert)lea,fyled.  The  Court  below  might,  in  the  exercis^  of  ite  discretionflive 
gtvencsome  special  order  aslo  coq^.     There  appeared  to  "be  no  tariff  to  meet 
"the  case,  but  the  Judge  mighf'liave  madea  special  order.    Was  this  Court  t»" 
'interfere  With,  the  judgment  because  he  had  notdone  f(o?  "It  tad  always  been 
|!  held  that  questions  of  costs  were  di^»tionary  with  iheCo'urt  below,  apd  if  the 
Uurt  of  Appeals  undertook  to  oyer-rule  the  jidgmept  in  the  present  ,cate  it 
wouldbe  «e*cising  acontr<aover  the  lower  Court  as.to  costs  Which  would 
'prove  very  troftlblesqme.   It  was^  perhaps, a  sm^all  point;i)ut  hi8;Hoherrega^: 
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"ed  it  as  of  suflScient  importance  to  warrant  him  |n(lt8sentitigfcom^ejudgJhent 
"  about  to  be  rendered.^  >x      x  ^ 

■     "Dorion,  C.J.,  bad  no  difficulty  in  deoiding  thaUlwf  .judgmeif^b^'was 
"unjustifiable.  .  The  only  difficulty  he  had  was  a«  to  i.ueiforing  with  a  judg- 
«  ment  on  a  question  of  costs.      It  had  been  a  very  oonaidfrable  difficulty-  with 
"him,  but  the  Court  here  found  thlit  thejudgmetat  wasii^tronly  wron^butset' 
"  out  8  principle  which  couJd  not,be  allSwed  to  pass.     TheCciurt  was,  therefore 
"obliged  to  deal  with  it.  Trie^adtion  was  for  $206,  amount  aU  ptomissory  note' 
"  The  defendant  pleftded  distinctly  that  he  owed  «184.62,  Maiming  that  from 
"«20J  there  oifeht  to  be  deducted  Iwo  items  of  about  $18.     The  plaintiff  con- 
"  tested  that  plea  in  its  entirety.     He  went  into  a  long  enqufite,  add  the  judg- 
"ment  was  for  the  amount  whicBf  the  defendant  offered,  but  it  alsQ  condemned 
"him  to  the  witole  costs  of  the  action,  including  the  ea<iu§tej  upon  which  the 
"defendant  succeeded,  for  {here  was  no  other  enquSte  in  the  case  except  ^io"  ' 
"  the  $18.     The  judgment  sustained  the  defendant's  pretensions,  but  said  that, 
>"  inapnlttch  as  the  .defeadant  stoold  not  only  have  offered  to  confess  judgment^ 
"but  should  have  done  so,  he  must  be  condemned  to  pay  coats.    The  only 
"question  was  whether  the  plaintiff  could  have  inscribed  his  case  and  obtaiii-d 
"judgment  for  the  $184  on  the  admissions  in  the  plea.  He  considereS  thatplain- 
«  tiff  could  cdrt.iinly  have  done  so,  abd  referred  to  Art.  144  of  the  Code  of  Pro- 
"cedure,  which  wys  that  every  fact  the  existence  or.  truth  of  irhich  is  not 
"°eipi;p8sly  deniedjs  held  to  be  admitted ;  and  to  Art.  214,  which  says  if  a  fact 
^"denied.in  aiMtflBwer  to>B  articulation  of  facts  is  afterwards  proved,  the  party 
"  wto  denied  it  must  pay  the  costs  incurred  by  such  proof,  whatever  may  be  the 
/'issue  of  the  suit.     The  object  was  to  oblige  parties  t6  plead  in  good  faith.    It 
«"  was  fflore  than  a  mere  question  of  costs— it  wa5  a  question  of  principle. 
■  -^'Although  reluctant  to  distGrb  a  judgment  on  these  points  he  thou-'ht  it  must 
*be  re'versed."      ^  -'",*'  \  '  ,     -„'         " 

■"Sanborn,  J.,  ha<l.nd  reluctance  whatever  in  maintainfing. the  appeal    It  was 
"oiie"of  i;ho3e  appeal?  that  ought  to  be  maintained,    ft  settled  an  imperUnt     ' 
'  qoestion  of  right.  There  were  conflicting  decisions  on  the  poii^t.    His  Ifonor 
"  refeVfed  to  BO^th  vet  Bfougall;  2  Jurist,  p.  286  ;  in  which  Mr.  Justice  Day 
"  held  tTiat  where  a  substantiiil  confession  was  proved  tl^s  plaintiff  should  pay' 
'<^co8tsofcontesCation.      •       "'    >  .  '  f  .  - 

"Monk,  j.,  said  t^e  only  question  was  whether  the  defendant  had"gone.far  " 
^'enough'  In  his  plealo  enable  the  plaintiff  to  obtain  judgoifeat  on  tlM  admission. 
"His  Honor Jkdught  defen«Unt  did  make  his  off«r  clearly  enoug>.     He  had  ' 

"n»hesitatjoft  therefore  in  saying  that  the  judgB>«n't«Mwrott^. 
"Jndgiiidht  reversed."'  \  -        %     /;  ^.■^'^ 

•flying  the  law  and  principle  laid  down  l)y  the  Cmift  ^Q^m  MtiM," 

i*PiI,under«tand  have  Been  followed  since  at  Monlfeal,  I  must  take  >*/« 

adinissioBS  of  the  defendant  here  as  to  his  amount  of  indebtednesjf  to  plaintil^  ■ 

to  have  been  sufficient  for  Ihe  plaintiff  whereon  to  have  inscribed  in  ^dgment,    t 

wilder  that  rule  he 'will  be  entitled  to  costs  as  deteraJJ/ied  by  the  j.iMginjpBt     '* 

Tto  point  that  %  plea  "of  general  is^ue  was  fyled  has  not  beea  ooa JMcd  ff^  «or. 

""'j^m,  but  I  do  not  perceive  that  it  can  affeet  Uie  question  at  issu^  iB|f#if«J)y.     > 
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It  may  have  been  neoe««,ry  that  anoh  a  pleading  should  have  been  fyled     U 
thealSrl    "/'^'""^  "  "  t™e.  ^ere  waa  no  general  iaaue.  but  in  that  c.^ 

P^rtrrrJrT"^-'^^^^  -^^'^  "«*•    There  w^..^^eT- 

presented,  the  offer  of  judgment  of*  certain  sum  and  as  to  the  real  paymTnt.  and 
I  eannot  undertake  to  «,ttle  he«  a  point  which  it  is  not  neoessliry  i  should 
adjudicate  upon  ,..,.„  to  the  effect  of  an  affirmatiTe  and  a  native  plea 
,  being  both  pleaded^together.  It  is  a  point  on  which  there  is  someltroveW 
and  on  which  a  great  deal  of  legal  learning  has  been  expended,  ja  may  be 
gathered  from  the  somewhat  nu^ierous  cases  in  our  reports  on  the  subject.  The 
admissions  ofjndebtedness  although  contained  in  the  pleading,  stand  in  the  record 
^  ^::::^:^^  ^'-  Bp-i-Hy  acccpied,a; 

au  fond  en:^uvi 
_    admissions^,' 

rrl^S^^^Sf*  ^^^'  ^"^^  "•*  *^"*  precisely  within^'  any  items  of  our 
.T."7-^^Bl!»^'°  '^^f tain,  but  in  the  eiercise  of  that  discretion  which 
r  *^''"3ipP^*P*'       *^®  '^'■""Sht  the  case  under  item  No.  8  of  the  Tariff. 

tllJ'"^-?    SS*':^-  ^-^  '""'  '^'  "^'^'''•"'  °^  disbursements'  necessary  for 
he  inscnplion  .ipjta.n.ng  jadg«.ent,  which  I  thinkmeel  the  justice  o?  the  V^ 
case  and  covers  the  fees  of  all  the  proceedings  wbichjbe^.intiff  was  entitled 
to  take;^  No  (Asts  can  be  given  on  the  quashing  of  the  attachment,  for  none  are 
pigged  for  *here  the  issue  upon  it  has  been,  as  here,  only  raised  by  the  plea 

1  M  r"  \'  ^"^  '^^  ^"^^  ^^  '^  '"f""''  «°*^  ^'«'''"'*  P'o^^ding  costs 

grould  have  accrued.  6   ««"> 

>t^^-^-^«onorrf,  for  plaintiff.  /'^  „  ,  '    ;        ' 

Jp.  Racieot,  counsel.   ,  -  '  ;  ' 

•        ^  Lynch  d:  Co.,  for  dekudml.  > 


forth  in  a  separate  and  distiiust  document,  and  the  df/*n.e 
m  fiot  affect  nor  impair   the  strength  and  force  of  those 


Ci>ram  Sir  A, 


COURT  OP  QUEEN'S  B^NCH,  1881. 

MONTREAL,  6th  FEBRUARY,  1881. 

A.   DoRiON,   C.  J.,   Monk,  J.,   KamsaV,  X,  Babt,  J., 
and  Carqn,  J.,  ud  hoc.  ' 

°      No.  183.  ■' 

■.        DAVID  LAW, 

{Defendant  in  the  Court  btf6w,) 
'._«  AppauAirT; 

I     "AND  ' 

FBEDEBIck  FROTUINGHAM; 


ai'ij ' 


(Flaifitif  in  the  Court  below,) 

''  RiSPO.VDBNT. 


A  property  .TT^;'- " ^J*^-  or.n'i„U,b^„c«.  w..taoo.er.  «.,e  ^„d  ..JTr^S^.ri- 
nnZ^lk  .•  '  I  r'-"^   ""  ''«"»McK9»z.e,"  whioh  tt>«  ^endo«  by, the  deed  otUi, 

portiop  thereof,  01  for  arrears  of  interett.  /"«•"/ 

*■  ■"***  'Ji^  P»'«»'»».  «"ed  for  »D  instaloMMt  of  the  porebaic  moMr,  propeMy  oleaded  the 
vendor-,  d^ait  to  fli.fll  ,he  coMitioi,  by  a.  ««Z*  UmporZe.  ^  '     ^       / 

'i  <"•»»"!€,  «nd*Uow  aretwnable  delay  for  *elBg«r.  ^  *-m  imu^ 

1  -rl  "f^J  !"'  ^r*"  *  J»"^«°*  «f  't«  Superior  Cotirt,  Montreal,  Sicotte,  J.^ 
■     t  '  ^° '^'  *y  '"®^  *^«  respondent's  action  was  maintained.  '  '  • 


TTT- 


•? 

) 
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the  vendors  undertook  to  nav  Bn.1  !.»„»  -  -i-    l  ,  .      ^^''^eneie,  .  whicli  / 

«.™..t  »  r.,„„,.  .to  i„cu„br.»™,  ^  ,b„  ,1.     i^  S  "t '     '^'^ 


acquitter  4  voTon^'  ^  '  ^"^  ^"^  '"  pu^aance  des  vondoura'do  payer  et 

"  CoDsid^rant  que  Itf  d^fendeur  est^ial  fond^  A  demand-,  a      \i  • 
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r'otbioiliom. 


"  Condamne  ]e  d^foodear  4  payor  aa  demandeur  la  dite  somme  de  »3.682^7 


ayeo  inWrdt,''  etc 


■  .''^ . 


- 1-  - 


The  appellants  subitaitted  their  ease  in  their  factum  aa  followa :—  . 
Three  witnesses  were  examined  on  behalf  of  the  plaintiif,  vis.,  John  H.  R 
Molson,  the  brother-in-law  and  attorney  of  the  plaintiff,  Joseph  Doutre.  Eao 
.     Q.C.,  and  U.  A.  MoKenzie.  ^ ' 

From  Mr.  Molaon's^udfiuciLiLJippoars  that  in  1876  the  plaintiff  was  a  resi- 
deiu  of  the  United  States,  and  was  at  that  time  travelling  in  Europe,  and  that 
Mr.  Molson  was  the  only  persqh  authorised  to  represent  him  in  this  country 

From  the  letter  marked  "  C  "  produced  by  Mr.  Molson,  it  appears  that  that 
gentleman  was  informed,  on  the  Ji7th  Feb.,  1876,  of  the  sale  by  defendant  to 
Mr.  Lewis.     Within  a  day  or  two,  afterwards  it  was  agreed  that  the  piece  of 
land  sold  to  ^T  Lewis  should  be  dischai^ed  from  the  mortgage  held  by  the 
lieirs  Frothingham  on  payment  of  the  proportion  ($2933.64)  of  the  purotaae 
money  represented  by  |hat  portion  of  the  property.     In  a  memorandum,  dated 
Jnd  March,  1876,  after  referring  to  this  proposed  discharge,  the  defendant 
writes:  «  The  Mackenzie  mortgage  is  an  obstacle  which  I  will  be  glad  if  you 
mil  retaove.'"    Mr.  Molson  fully  admits  that  he  was  informed  of  the  sale  to  Mr. 
Le^is,  and  that  the  MoKenaie  mort^e  stood  in  the  way.  Sj«.^y8 :  "  To  the 
"  bear  of  my  knowledge  and  belief^nhis  McKenzie  mortgage  waslhe  only  obst.-" 
"  cle  to  the  completion  of  the  sale  m  Mr.'fLewis."    From  bis  evidence  it  would 
appear  as  if  every  effort  that  was  humanly  possible  was  at  obceSnade,  and  that 
he  and  the  legaladvisers  of  Mr.  Frotbingt^am  kept  on  makinAfforts  all  the 
time  to  have  the  mbrf^lge^. removed.     "|We  did  all  we  could  to  iet  tfie  said 
mortgage  discharged;  and  I  told  the  defendant  repeatedly  that  we  were  doing 
al  we  could  to  that  end."     But  when  the  facts  and  dates  are  eiamined  a 
little  more  clo8ely>it  will,  not  appear. that  the  efforts  made  by  Mr.  Molson  and 
•vT  r'^J"*""  ''^^  l"''^  «°  extraordinary  or  oontinuous  as  he  would  have 
it  believed     He  informs  us,  indeed,\that  on  receiving  the  defendant's  memor- 
andum of  2nd  March,  1875,  already  ri,fer«d  to,  he  took  steps  through  the  ^lain- 
tirs  attorneys,  Messrs.  Abbott,  Tait,  Wotherspoon  &  Abbott,  and  to  the^best 
of  his  recollection  he  also*  spoke  to  Mr.W.  Frothingham  oft  the  suljject,  and 
^^  we  then  instructed  the  plaiutiff-s  lega\  advisers  to  do  everything  which  could 

.<  M  r  !°  r«"''  ""''^^  '*"•""*"'•  ^  ^^'^'"'  th«y  communicated  with 
Mr.  iJoutre,  Q.C.,  who  was  acting  as  legal  adviser  for  Mr. 'MoKenzie."  But 
unfortunately  Mr.  Molson  felt  a  desire  at  this  time  to  followibe  example  of 
brother-in-law  and  to  travel  in  Eoxppe.  He  left  almpst  immediately  a^ 
receiving  the  memorandum  of  2nd  MarcH;  and  did  not  >^tum  till  the  fol  lo4g 
July,  and  then,  finding  that  Afr.  Geo.  Frothingham  was.epending  the  sumni« 
at  Cacouna,  he  took  no  further  steps  till  his  return  .to  Montredt  SeptemS^i .  J 

nnT^lf  f'-,^^.*"'^  "^""^  '^''^^'^  noone  here  Jo  representee  plaintiff,      ' 
and  the  legaliidvisers  referred  t<,-evid»«y.  did  noMeSi  the«selves  obliged  b^' 
h^ir  instructions  to  exert  them^li?ai.%  %*y^aaiar  ma«ne.,  for  ih,y  U 
simpjy  noth^ig.  .  ''     "'•,:•»       v'*>^,     - 

(kthe  IstSeptea*^  thod^dant^^i^ 


A',\ 
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■■i>  -  '■;; 

><'..• '"V/^ 

'■j:<'^ 

m-i 

■y-'v'.'-: 

^e  17th.     It  appears  IVflm  this  letter  that  up  to  this  time  k.  ti«i  really  iri,Mn  '''»*'f^*»' 
bmi^lf  no  trouble  whatever,  and  hud  only  begun  to  a.ake  inomrie.  as  i ^t    »  - 
Jemorlgafie  wa«,  Ibr  he  »j.  he  delayed  replyioK  to  defig|k-a  |«tter  «^ ' 
Mr.Froth.ngbaa,s  returalVom  Riviere  da  Loup,  to  -ce  Jp£hat^i^«^  .     »  . 

gi«e  covered,  ^nd  ho  hu  found  out  that  "it  Is  $5250  in  ftvo^   of  a   Mi»   '    ' 
"  ^*'^""'. !"  t  ^''  '"'''9'  "^  ««'«"••  •  »"'»»  piece  of  land,  and  I  u^den^Und  ik        ' 
'cn  b<j  paid  off  only  at  her  death,  unl«»  with  the  consent  of  the  h^irs,"  and  ^     ^ 

he  goes  en, n  the  «5oolest  manner  lo  propose,  that  the  defendant  should  payihi. 
opense  of  removing  it  I  '<  Mr.  Abbott  «.ys  it  ^ould  cost  $200  to  have  thT. 
'•done  now.,   i)o  you  wish  toga  to  that  expense  t  if  you  do^  I  wilt  ge^  Mr  * 

"fyom^harnand  Mr.  AUott  and  enZvor  to  Ze   UrZL''    The    •    ' 
defendant  was  ^^»turally^  • 

r  "i^":-  *'<»  '';"«^*f  «?<>«'^king  to  hav^the  .nortgage  removed,  to  which  " 

Mr.  Molspn  .rejoined  thai  he  knew  nothing  ^of  any  such  promise,  ..Id  advised  ^ 

the  defendant  to  «pply  to  Mr.  Frothingham  himself  I      ^  ■■.      ^l 

«d  Mr.  H.  MoKcniie  that,  notwithstanding  Mr.  Molson's  st-fement  that  he 
and  all  cOnoerhed  w«re  doing  all  they  could  ever  sinbe  the  2nd  March  1875  to 
hive  the  mortgage  removed,  th.i  matter  was  in  fact  treated  with  absolute  neglect 
and  .ndiffereftcc.  and  nothin*whdtever  was  done  fi»r  a  whole  year  till  February      ' 

served  i,n-yrrothmgham,wW,jpon  some  communications  took  place  f^  '        ^ 

first  hmetrtween  Mr.  ProthinUani^s  solioitors  and  Mr.Doutre,  the  legal  ad- 
y.«r  of  the  McKent.e  family,  t^  result  of  which  Wa^  that  "Mr.  Doutre  after 
Jookmg  at  the  deed,  of  donation,  ind  having  one  or  two  interviews  with  Mr.  H. 
McKenz,e,  r^perted  to  Mr.  AbbottVhat  the  mortgage  could  not  be  paid  off,  and 

rT^M  "tempts  i«  ti^  matter  on  the  part  of  Mr:*  tVolhingliam 

and  Mr.  Molson  at  once  ceased.    '    \  ,    , 

ll.«^R»J?t?'-""  '?i"l'""*?  '**''V  "***"'•'  Protes^.wd  notificaUon  (on 
;.Lf  ^tr'^^^^'  ""''*V''*  e^rdinary  statement  that  "the  estate 
^J^n^er  before  been  asked  fremov^  said  vendor^  dain,  bat  will  now 

nse  diligence  m  endeavouriWto  do  so  "  \ 

Jhe  fact  of  the  agreement  ^tweetf  the  dVendaht  and  Mr.  Lewis  for  tte  «lo 
of  a  portion  of  the  property  at  95  cents  a  4)t^whioh  is  not  at  all  denied  by  ' 
Mr.Mol8on-and  the  fact  that  thi»sale  was  broken  off  by  Mr.  Lewfs  solely 
l|^ofthe  non-removal  of  the  mortgage  inques'tion-which  Mr.  kolson 
.I«)adm,t8--are  abundantly  proved,  if  they  needed  any  further  proof  by  the 
evulen.  of  Mr.  PhHips,  the  notary ;  k  M.  H.  L.  Snowdon,  who3  ^al 
adyiserofthe  purchaser;  «nd  of  Mr.  Lewi^  himself.  ■  ' 

lim?!  S',  '^'"'l  J"*  *'^'°  P^"°'  '"  *•"«  '"^"«  «f  *»>«  P^P^rty  since  tllat . 
1m.e,  a„4  the  loss  and  damage  sustained  by  the  defendant  in  consequence  of  the- 

w'  M   ^''"8^1"'"*  ""**'  **'"  «''"'b'^h«'J  by  the  evidenco  of-Mr.  Snowdon  and 

^:frT  .  T  ^  °°  '*""^*  *^**  ^^^  «"•"  of  $4244  has  been  lost  by 

Ao  defendant   as  much  as  if  that  wnount  of  jnoney  had  been  taken  out  Qf 

Pocketinhajdoaflhby  Mr.  FrotMfcgham.         fa    '       •(- 
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^  Thfl  appeliMt  •ubmii«  thtf  he  ha»  i'||kfe4iji  ind^mnlBtd  for  this  lo«. 
Th6  rcRpondenyoB  the  other'  hund,  .Jv^ViafMmMjf  .««in»t  ihii  d.im  .'nd 
oiou«.«hi>  lonR-oontinuod  noj^M^iid  Inaotiofon  the  ground  that  ho  wd  jiia 
to-fcndor»  were  o..ly  bound  t^l^ovo  the  mu^^i^o  \u  cm  it  #a,  found  ortali. 
oablff  to  doio,  and  that,  in  point  offset,  it  w/i«  impracticable,  on  account  oftho  ' 
•ubatitutiOD  created  by  tho  deed  of  donatioii  from  Madiro.  Hoaubion  to  aIox 
jrcKonjio  and  wife,  «nd-  <hat  in  anj  Dfont  the  reepondent  waa  lAvcr  put  en   ' 
demeure,nnli\  the  aorviooof  a  notarial  protest  sod  notification  upon  him  on  th« 
1 5th  February,  .1876. 

la  answor  to  this,  the  appellant  bogs,  to  observe  that  the  ootenant  ooarained 
.IP  the  deed  of isale  from  the  heirs  Frothinghara  to  himself  is  absolute  in  its  • 
terms:  "which  the  said  vendor^,  undertake  to  pay  and  hsTo't  diwhar^o  duly 
registered,"  There  is  nothing  in  the  deed  to  indicote^n  intention  to  make  the 
perfortnance  of  this  covenant  dependent  on  «  cinditjin  or  oontingenoy.  The 
appellant  wanted  to  have  this  mortgage  rembved,  which  would  be  an  obstacle  in 
the  way  of  his  selling  or  mortgaging  the  property,  and  the  vendors  undertook 
absolutely  and  Without  conditions  to  have  it  removed  and  to  have  a  discharRo 
duly  registered.  No  delay  was  stipulated  for  by  them  and  thereft're  th^^  wore 
bound  to  perform  their  obligation  at  once.  They  were  placed  en  'demeun  by  the  "' 
dMd  itself.  '  ^    Y  < 

^  But  let  us  suppose,  (bif  .tho'«ike  of  argument,  that  the  respondent  was  not 
bound  to  perform  his  obligation  in  oa^  of  itk  being  found  impossible  to  perform 


it-*-ha8  he  ebewn  that  this  inipossib 
.    made  apy  serious  effort  to  cause  thi 
/  yiio  respondent  relics  on  the'd  ' 
■  invoked  by  hfs  special  answers^ 
and  meaning  of  this  deed  ^  A  „»i„, 
df  the  children  of  Alex.  McKcnzie  an 


aiflted  ?    lias  he  shewn  that  he  haa 

;o-to  bo  rciuoved  ? 

ition  as  establishing  the  impossibility 
I's  pleas.     But  what  is  the  real  effect 

isjundoubtedly  established  in  favor 
wife.     But  "  en  derogation  d  ce  qua 


dessus  mentionnd,  ot  voulant  la  dite  Demoiselle  donatrice  gratifier  la  dite 

J|Dame  donatairo  person nellomen t,  il  est  oonvenu  et  oonsenti  par  la  dite 

-•Htemoisellc  donatrice  qu'il  sera  loisible  a  la  dit^o  Dame  donataire  d6  vendre  telle 

•  part  ou  portion  des  terrains  ci-dessus  donnas  &  qui  bon  lui  semblera,  et  k  tel 

"pnx,  charges,  clauses  et  conditions  qu'elleilvi^la,  mais  pourvuquecesoita  titre 

de  constitution  de  rente,  et  que  oe  faisant.  elje  dite  Dame  donataire  pourra  et 

'  aura  droit  de  s'approprier  en  pur  don  lequart  du  montantdflelle  rente,  et  de  telle 

"quart  en  disposer  comme  bon  lui  semblei^,  maisqiiant  aux  trois  autras  quarts 

•'  n'en  aura  la  dite  Dame  donataire  ainsi  que  le  dit  sieur  Alexandre  McKenae 

que  1  usufruit  et  joulssanc^lcur  vie  durant  ainsi  que  ci-dessus  dit."   Complete 

power  IS  given  by  this  clause  to  the  donee  to  sell,  and  the  only  restricUon  im- 

posed  IS  that  the  sale  shall  be  maded  titre  de  constitution  derante.  What  is  the 

-nature  of  a  contract  of  sale  a  rente  constituie  t    It  is  that  the  purchase  money 

can  nerer  be  called  up^by  the  vendor,  but  that  the  rente  shall  be  at  all  tirnw 

rcdeemabld^  ?g  «f  tbe  purchaser.  This  right  of  redemption  is  inherent  in  the 

very  nature of>  contract  (C.  Cart. 389, 1789),  " La  faTsult^  pour  le d^biifeur 

deracheterAtoujourBla.reuttj^del*eBBenc^daoontrat.'.'    Sollandde^ 
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^/1^/«.  JVo.  M.  (.00.0  modification  of  tho old  l.»  i„  rrK»,d  |o ground  ronU  and  '""*"'"*-' 

..Ututcd  renu  ,^„„  t«  ,.av«  bcon  introduced  by  iU.LalTmt  5^^  •         ' 
c.  4!))   ho  pr«v.Mo;U  of  which  arc  o«bo.licd  i«  ,hc  ClfR  C>d^,b,  .bjit  of  tt 
■   Lefi  Hia  ur«  bc.nj,  .o^x.ond  |ho  right  of  rcde.,.pti,Jn  f\,r. her  than   t  cMS  l^f. « 
wl.  e  at   ho  aaa.0  I  me  partio^'aro  al^cd  to  .tipulu.o  in  ,a  d««dT^o  ' 

rent  .h«ll  not  bo  redeemable  for  a>iven   tenn  .lot  exceeding  30  Jn. 
unneflpmry,  however  to  di.cu.ss  tho  proviHionH  of  thia  atatute    in  thoTrtlB 

deeds,  under  which  tho  r.gbt  now  in  question  was  created,   were  executed  lor 

hereon,  "  accord  „g  to  the  tera.B  of  the  aforesaid  set  of  donatio.  "  Z  i,  o  ,.^ 
.s  explainod  ,n  the  preceding  riart  of  the  clause,  ho  undertake,  to  «al  hZ? 
HUuted  rent  yearly  to  the  sai/AIex.  McKenzio    nd  .^l^^Z^ 

Id  of         7°-  ",""*''  -'->—*  «f  the  capital."  ihere  ia  nt^.  „g  if tht: 
deed  of  sale  tp  indicate  an    ntention  to  alter  in  nnv  -«„  .u  .   " 

The  material  clause  of  this  deed  haVbeen  dtod  already   Ita'lan,,..™.- :    i  •       ^  ^ 
.peaks  for  itself.  I'ermission  is  given  -Jo  the  don^to  Ll  w  rf,    °  ^  ,^  ""  '"** 
th,t  the  sale  sh.ll  bo  nmdo  "  Lenitjn^tul^^    J^tlT    u    l'"^^^  *'^"''** 
W  an  es^ntial  e.e.ont  of  .h.^S^ft  Jl^  ^e!  L'S^^^^ 
presumed  that  it  was  present  to  the  mind  6f -the  donor  at  th«  tZT.'i     ,  ' 

2  -f ,  and  that  she  fully,  understood  til^^Z    bU  Z^ZZ 

Z:'T!:::  tr'*  P-chaso  th.  ^^perty  under  sueh-a  co    It"' . 

Ihero  IS  nothing  in  this  incons.8t.our^with  tho  nature  of  a  sobstitutio^      a 

sub3t.tut.on.     Th.s  does  not  «1^  in  any  way  tho  afcrb  of  ihe  oontracl     The  ' 


debtor  of  the  .e„.e  has  tho  ^me  right  of  redempt7on  wh^^h   he  d        *  aiZ 
^er  rente  eanstUuie  has/  This  is  e^deflTTrom  tho  fact  .hat  ,he  Z^t  Z 
Fwer  to  the  instUute^eoive  the  capital  of.renta  redeemed;  (^V.S  OiJ)  ^ 
He  ,s  bound  to  re-i^cst  this  .oapital,  and  in  ease  of  default,  p^vi^o;  ^  Id     - 
for  compelling  hyu  to  do  sd<     (Ibid,  art.  948  )  '    ,  '^     ^  .       ^"'°V^  "'"'«  ;> 

»It^^7^'  '"^''  ^''"''«**»>'«^P«'»' ««««•»  to  tbenuder^nedicIeM^ 
hi         /f  T"'"*'  *°^  '^'^  ^""""^  •>«'?  thinking-  that  gentlemanly 
h.^  ^i  at  his  conclusion  without  suffioieJt  conside^tJbn.  V^"""^^^ 

Af  t*  the  question  of  placing  en  demeure,  the  appoTlant  s-a^mits  that  the  res-" 
IH«.de„t  and  his  co-vendors  were  pliice,^  en  demeuThj  the  deed  of^^^ 

)»  ■•,,.-■  '  '   '■■  ■  .         .  VnTi.  25n.     .TiTf.-y  *■ 
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'Law  tad 
nolblogham 


They  undertook  to  remove  the  mortRnge  from  the  property  sold  and  to  liavei 
discharge  duly  registered.-  No  delay  was  fixed  for  thin,  and  therefore*  the  under- 
taking  of  the  vendors  was  to  have  it  doqo  at  once.  If,  however,  n  notice  wai 
considered  ncocssarj,  tlio  letter  or' memorandum  from  the  appellant  to  Mr. 
Molson  of  2nd  March,  1875,  was  a  suflBcient  notification.  Mr.  Mrlson  accepted 
it  as  such,  for  ho  cays  that  he  immediately  gave  instructions  to  Mr.  Frothing 
ham's  logil  advisers  "  to  do  everything  which  codld  be  done  to  have  the » 
"  mortgage  removed."  Ho  was  again  notified  on  the  lit  September,  followlnir 
and  again  by  notary  on  the  15th  February,  1876.       .  '         -^  - 

The  appellant  submits,  in  conclusion— that  ho  is  entitled  to  bo  indemnifiedfbt 
^  the  loss  sustained  by  him  in  this  matter,  the  ffiSunt  of  which  is  fully  proved, 
and  which,  in  fact,  is  hardly  disputed,  for  no  attempt  has  been  made  on  behalf  of 
the  respondent  to  contradict  the  evidence  of  appellant's  Witnesses. 

That  even  if  the  Qourt  should  be  df  opinion  that  no  indemnity  can  be 
awarded  to  appellant  for  the  damages.sustained,  the  appellant  h^  at  all  events  a 
right  to  ask  that  respondent's  action  be  dismissed  under  the  first  plea,  on  tlie 
ground  that  one  party  to  a  contract  cannot  be  compelled  to  fulfil  hia  obligation, 
while  the  other  party  is  in  default  to  fulfil  his  own. 

The  respondent  submitted  that  the  main  questions  to  be  considered  in  the 
ease,  were : 

1.  Is  the  appellant  entitled  to  uk,  as  he  does  by  his  plea,  that  the  payment 
of  the  amount  sued  for,,  be  delayed  and  declared  not  exigible  unjil  respondent 
shall  have  prpcured  the  remdval  of  the  vendor's  privil<^e  declared  by  the  deed ; 
and  that  for  the  present  respondent's  action  be  dismissed  with  costs  ?  and 

2.  Has  the  appellant  any  claim  for  damages  against  the  rtepondent  by  reason 
of  the  refusal  of  .Mr.  Lewis  to  purchase  the  property  owing  to  the  existence  of 
the  vendor's  privilege  upon  it  ? 

The  respondent  contends  that  both  of  these  questions  should  bfe  answered  in 
the  negative,  and  In  support  of  his  contention  that  the  first  shouldie  so  answered 
he  urges  tn^tfra^i'a  the  following  reasons: —  .        / 

1.  That  the  delay  for  payment  of  the  price  of  sale  allowed  /he  purchaser  by 
Art.  1635  CO.  does  not  apply  to  a  case  like  the  present,  w^ere  the  purchaser 
has  contracted  with  a  knowledge  of  the  exbtence,  nature'aiid  amount  of  the  in- 
eUDibrance,  the  same  having  been  openly  declared  in  the  deed  of  sale.  , 

2.  That  no  time  was  fixed  within  which  the  vendors  were  to  have  the  in-. 
cnmbrance  removed,  and  that  they  were  never  placed  in  defaal't  till  after  the 
instalment  sued  for  became  due.         \ 

3.  That  it  was  understood  between  tl^e  parties,  and  was  and  is  the  true  intent 
and  meaning  of  the  deed  that  the  venders  should  only  be  bound  to  have  the 
incumbrance  removed  when  practicable  a^d  possible. 

4.  That  the  fact  that  the  respondent  contracted  Upon  this  understanding  is 
shown  by  his  correspondence  with  Mr.  Molson,  and  more  particularly  by  his 
statement  in  his  letter,  dated  the  20th  September,  1875  (paper  31  dossier), 
which  is"  as  follows: — > 

"  I  beg  for  youp  information  taBtlite,^6ltMr.Frothingham  promised  me  that 
*'if  the  mortgage  (meaning  tjtij  MoKeniie  mortgage)  could  be  rmwed  he 
«•  would  have  it  remove'^''    **"* 


..Sit^f. 


f  r^im-vc   •>  rr^'^^^i-*-*''^^!^'' ' 


COUIJT  OF  QUEEN'S  BEN€H,  1881. 


179 


.      6.  That  li.e  evidence  clearly  establishes  that  it  was  not  practicable  or  possible  :    r.-  «.d 
to  ha^e  said  mortgage  removed.  FrothUwhta, 

6.  Thrt  even  ifArt.l636-appIic8  to  thisotse,  appellant  has  no  cause  to  fear    • 
trouble  within  the  meanmg  of  that  Article,  inasmuch  as,  after  paying  the  Jnstal-  "  ' 

mentof  purchase  money  and  inlrerast  sued  for,  ha  will  still  have  in  his  hands  » 
balance  remaining  unfmid  exceeding  ten  thousand  dollars,  which  is  more  than 
•mFic  security  against  the  mortgage  in  question.  ( 

,  7.  That  dolgy  under  this  article  should  be  demanded  hj  exception  dilMtoire 
and  appellant  is  not  outitled  to  the  dismissal  of  respondent's  action  under  an^ 
circum»4tnnccs.  .  J' 

And  in  support  of  his  contention  that  the  second  question  should  be  slmilariv 
answered,  the  respondent  urges  iW«r  aftVi .-  /  ' 

1.  That  the  appellant  having  contracted  with  a  full  knowledge  of  the  exisienoe 

natureandamountof  the  incumbrance,  and  upon  the  understanding,  as  shown  by  f 

his  letter  above  referred  to,  that  the  respondent  was  only  bound  to  disehan^e  the      -         ' 
same  when  it  was  Jjracticable  and  possible  to  do  so,  and  which  letter  was  written 
I     Img  after  the  negotiq^ons  with  Mr.  Lewis  fell  through;  he  cannot  claim        , 

K  damages  from  respondent  arising  out  of  his  faifure  to  tJisehurge  said  mortgage 
after  having  made  due  dilig«„co  to  have  it  removed,  such  failure  being  beyond 
respondent's  control,  ""  S  ueyonu 

2.  That  Mr    Lewis,   having  as  he  declares  determined    then   and  there 
meaning  March 

to  remove  the  incumbrance.    .  ^         -i^'auii,  . 

i^l'^^''''  ^A  T^r^:^  *'''  ""■•■•<^^P«"«J«''««  """i  evidence  in  order  to  carry  out 
I  rr  ^..''!'*"'rP«"'l-*  --  to  di,seharge  the  portion  soIdYom 

^^^^ha.  tl^^mages  claimed  are  too  remo^-Sd  consequential.- and  ^T^^.^_       ^ 

Jjut«3,582.87,  dont«2^525.15;pour  ^  troisi^me  paiement  ^J2^.^  ^  .: 
m20.pru  de  vente  d'un  immeublejet  $1,059.72  pour  iL  int^rSts  !it      ; 

Tllf^r^m^t^TT^T^!^^^^'^'^^^^^^  le  mutant  rdclam^. 
tZtn!     ?»"!*""  i^P'^^*"/  cause,  r^sulte  de  la  clause  suivante,  con- 
tenuedAnsractede  vente  decetufameuble:  vame,  con 

«  d  JAV.f  •  ^"""^r  ^^'•"t  T  ~°™'""'*  *'•"*  *«  '^  property  iB  free  and 
«  wTo  n1  l-^Tt^'nce-  whatever,  save  and  except  a  venL',  privilege  for 

"iiifpriltv  tT^^^^^^^  "''•^'^  only  affects  fpa«?ffh 

^wh^the^id.endorsm^ertaketopayand  to  have  a  discl^.^  dKy  «gis. 

JS^'"^"  fl  '"'  ^^'^"^  ^'^  ^°™"»g««  q»'n  alldgae    avoir 
•oufferto,  en  couBAiueno^de  oe  que  Hntimtf  n'a  pas  encore  pa,^  ce.  j5.25o!?i^ 
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mais  nous  sonim^s  tous  d'opimon,  qu'il  n'ciiste  pas  do  preuve  suiBsante  an 
sier  a  cet  dgnrd,  ct  que  rappclnnt  n'a  droitA^aucun  dommn^. 

EvidciniDent,  rintimd  e^t  tenu  de  payor  «ette  hypothdque,  en  vortu  de  U 
clause  plus  haut  eUi,  mals  quand  ?  I^cs  parties  &  I'acte  de  rente  n'ont  rion  di- 
lermind  8ur  co  point  et  aucuno  6poque  n'y  est  njcntionnio. 

Ainsi  en  retardanl  Ic  paiement  dc  cotte  sotome  do  15,256.00,  l'intiro<J  n'% 
done  pas  rdeilcmcnt  manqu^  aux  obligations  contraot^os  par  oct  actc. 

L'apFlnnt  ne  peut  pas  prdtenc^re  qu'il  est  tromptf  par  bod  vendeur,  puisque 
ce  dernier  lui  a  diehr6  Texistence  decette  hypoth^quo  par  I'aote  de  vcnte  m^me 
et  scst  chargd  de  la  payer,  I'appclant  de  son  ooUJ  s'en  rnpportant  enti^remcnt  i 
Jul  quant  a  ce  paicnieiit.  -  i| 

Lorsquo  I'uppolan^  s'cst  nporgu  que  I'lntini^  no  payait  pas  cette  hypothdque 
ainsi  Qu  il  y  6tait  oblig^.  pourquoi  no  s'est-il  pas  adress^  aux  tribunaux  pouJ 
ly  oontraindre  ?  II  a  pr^f<5rd,  comnie  on  le  voit,  par  les  ddfepscs  produite^tu 
dossier,  attendre  la  pr&ente  action,  afin  de  plaider  compensation  pour  les  dk- 
mages  qu'il  allfigue  avoir  eoufferts  par  le  d^faut  de  rintini6  de  payer  oette 
^mfne. 

II  avait  ce  droit,  mnis  il  a  completcment  failli  &  qh  faire  la  preuve. 

Mais  I'oppelant  peut-il  invoquer  rarticle  1535  de  notre  Code  Civil  pour  obteoir 

a  suspension  du  paiement  ?  Je  ne  le  crois  pas,  parcpque  Ic  vendour  lui  a  d«Jnonc« 

.1  hypotbdque  en  question  par  Facte  do  vente  n,6me,\t  que  malgr^  la  oonnaissariA 

qu  II  avait  de  son  existence  H  s'est  n^anmoins  oblig^  a  payer  le  prix  de  vent^ 

et  les  intdrets  aux  ^poques  fixdes  par  cet  acte. 

"  La  faculty  de  retenir  le  prix,  disent  Aubry  et  Ran,  Vol.  4,  p.  397,  cd^lent 

'  lorsque  I'acheteux  s'est  engage  a  payer,  ttonobstant  tout  trouble,  ou  Ic^tgue 

connamantle  danger  dUviction,  il  a  cepmdant  promis  de  payer  san^vrix 

"  dans  urnhilai  ditermni."  ^  f  r 


pfrfdcnx 


le  Code 


Cette  doctrine  a  tfie  consacree  par  la  jurispfrficnjce.en  Prance  « 
Napoleon  dont  I'article  1653  se  trouve  reproduit  par  notrd  articled™. 

Laurent,  en  commentant  I'article  1653,^1.  24,  No.  324,  B%?^priJe  comma 
suit :  "  N'en  faut-il  pas  conclure  que  I'aoheteur  ne  peut  pas  sUspendre  te 

"La 

"  oi  il 

^^  teur,  dit  1  arret,  a  renoncd  pur  la,  i^  cxciper  da  danger  do  I'eviction  coLue 
de  lui,  pour  so  refuser  au  paiement.     Cela  nous  paratt  incontestable." 

^^  Un  des  consid^rants  de  cot  arrSt  est  «a  ces  termes  :  "  Considerant,\ue 
l>ebionne  e'est  engag^  par  une  des  cladses  du  contrat  a  payer  son  prix  dans 

••  les  SIX  mois  do  son  acquisition  ;  d'oi  if  6ttit  qu'il  a  renonce  a  excipcr  du  dan- 
ger de  I'^viction  connue  de  lui,  pour  se  refuser  au  paiement  de  son  prix" 

^^  "II  n'est  point,    dit  Dalloz,  No.  1218;Td.  Vente,  vol.   43,   absolument 

^^  n^ssaire,   qu'il  ait  ete  dit  positivenient  dans  I'acte  de  vente,  que  nonobstant 

^^  le  trouble  I'acheteur  paiera,     Cette  clause  pcut-etro  remplac^o  par  des  Aiui- 
pollants.     Ainsi,  par  exomple,  si  la  possibility  d'eviction  aurait  ^te  indiqn^ 

•^  dans  1  act?,  e^  si  en  meme  temps  I'acheteur  s'etait  engage  4  payer  dans  ua 
certaindelai,  le  tenue  arrive,  il  ^mit  remplinon  engagement' t^i  il  ne  pour* 
ruucxiger  qu'uae, caution  lui  fat  donnee.''^ 
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M«rcirtl<5  et  Pont,  (vol.  6  p.  288)  njoutent :  "  qu'il  faut  aiuimiler  au  oas  do     t.w  .nd 
"itipulution  quo  r«i*ctour  paioni  nonobstnnt  tout  trouble,  oolui  d'un  aoheteur  ''^♦"'■•'••'^ 
"  qui  au  moment  oH  it  t'ohligeait  de  payer  A  telle  ipoqae,  connaUmit  le  dan- 
"gtr  de  I'ioictioHj  car   il  y  a  li  consentemont  tuoito  de  payer  nonobstant 
« le  trouble."  Zaohariaa  cxpriiue  aussi  hi  mfiiue  opinion  (Vol.  4,  p.  311),  A  peu 
pr^  dans  lea  mfimes  tormcn. 

II  me  semble  que  des  autorit<5s  8'appliquent  parniitemont  au  oas  wituol. 
L'uifelant  doit  M<5outcr  ses  engagements  tel»  qu'il  les  a  eontractds.  Son  ven- 
deur  lui  a  d«Solar6  qu'il  exisluit  une  hypothdque  sur  le  ferrain  vendu  et  qu'il  se 
chaigcait  de  la  payer ;  I'appfilant  n'a  pas  fizd  do  ddlai  pour  oo  pitiement ;  mais 
iis'cst  engag6  d  payer  lo  prix  do  vento,  h   ocrtaines  dpoques  ddtermindos  par       ' 
I   ''"'«  #?'«"*«»  siins  stipuler  comme  condition  prdalable  le  paiement  de  cetto 
^hjpoth&fflef  11  est  tcnu  do  rcm^lir  cetto  obligation  qu'il  a  ooDtrnet^e  et  doit     f       *' 
I  itn  Mi.  |)ayer  le  prix  d^  vedte.aux  termes  qu'il  a  lui-menie  fixds.  *  ^ 

"te  St^Uionat,  6tnnt,  suivant  Dalioz  (vol.  40,  p.  8-18),  lo.dol  commis  par 
"ccltti qui  prdsente  comme  libre.«,  dcs  bicns  liypothequ^s  "  etc.,  il  nesaurait en  fitre 
question  dansrespdce  aetuellc,  puisque  I'hypotbdque  a  6td  dijnoncde  4  I'acheteur. 
De  qual  droit  done  I'appolant  pourrait-il  refuser  de  payer  le  prix  de  vente  au 

terme  convenu? line  pout  pas  le  retenir  oom,ine  garantie  du  rocours  qui 

pourrajt  dtro  oxerce  centre  lui  pour  cos  $5,250.00,  pareequo,  Ic  montant  rdclamd 
<tantpay6,  il  resterait  encore  en  sa  possession  und  valeur  d'aude-lti  de  $10,000 
ear  le  prix  de  vente.  '       * 

Seraitce  parocque  I'intimd  n'a  pns  pay6  cette  h^poth^quc,  cjuo  I'appelant 
pourrait  etre  autoristf  par  co  tribunal  a  garderAon^^ulement  la  balance  du  prix 
de  vciatc,  o'est-a-dire  au-de-la  dj  $12,000.00  aveo  |os  int6.&ts  ^ohus  et  A  dchoir, 
paisencorela  joulssance  do'l.i  piopridtd?  " 

Cctte  pretention  n'est  ccrtainement  pas  soutenable,  car  le  velieup,  que  fepr^- 
liente  I'intlmd,  n'a  pas  vendu  I'immeuble  en  question, /^anc  e<  libre  do  touted 
liypothiques,  mais  au  Qontraire,  il  a  diclari qu'il  itait  affecU  A  un  "  vendors 
pnvil^gt/or  95,250.00  in  favor  of  tJie  heirt  Maclcmzie."      '         r 

L'appifent  ne  peut  dvidemmcnt,  dans  le  oas  actftel,  pxeroer  d\.utrc  rocours 
centre  I'lntimd,  quo  ccux  que  donncnt  nos  lois  coqtre  les  personnes  qui  refusent 
de  remphr  leurs  obligations,  et  o'est  i^  lui  de  fi^ire  les  procedures  ndcossaires 
pour  le  contraindre  a  laire  ce  paiement,  s'iJ  est  possible  toutefois  de  payer  eette 
Mmme  aux  appelds  a  one  substitution  qui  n'esfc  pas  enoore  ouverte. 

J'avoue,  pmitea^part,  que  les  diffioultd?  qui  se  pr^sentent  A  la  radiation  de 
eette  hypothdq^  en  faveur  de  personnes  qui  oe  sent  pas  encore  ndes,  me  parais- 
leot  insurmontabtiefi. . 
Mais  s'il  pouvait^voir  quelque  doute  sur  lo  droit  de  l'intim6  d'exi-er  la 
I  pwtie  du  prix  de  vent^qu'll  reclame,  (quoiquli  n'en  existepasA  mon  avis)  j  i\ 
m  semble  qu'il  ne  peut  jNivoir  qu'une  <»pinioa  quant  H  la^condamnation  qu'il 
demrtiobtenir  pour  les  $1,059.'72  qu'U  demande  pour  les  interets  ^chus,  durant 
U^ssessionde  I'appelant,  oe  Vernier  ayant  pcryu  les  revonus'de  I'immeubl«.-- 
pendant  ce  t^mps.   Sur  ce  point  toM  les  commentatcura  du  wde  ITipbTloni^on 
Qoanimes :  \  "^  * 

"  Les  autcurs,  dit  Laurent,  Vol.  24,^^o.  327,  cnfoigneut  et  la  jurisprodenco 
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"  admct  quo  raoheteur  qui  suspend  lo  puiement  du  prix  du  capital,  doit  ndanmoin* 
"  payor  los  intdrflts." 

Aubry  Ailau;  vjrf,.4,  p.  397,  discnt  que :    "  L'achctour,  quoique  autoriff  i 
"  raison  d'une  juste  orainte  de  trouble,  A  suspcnJro  le  paicment  du  prix,  ne  pevg. 
"  80  refuser  par  oe  motif  au  paiement  dos  int<Jr6t<»."  J 

C'est  aussi  I'opinion  de  Troplong,  2  vol.  No.   611,  "  mais  en  se  dispcnsanC 
"  dit-il,  do  payer  lo  prix,  I'acqu^reur  n'est  pas  moins  oblig<S  de  servir  les.intiwti! 
"  ii  continue  A  jouir  de  la  chose,  il  proBto  do  la  vonto,  il  ne  pout  done  pas  priwr 
"  le  vendeur  des  int^rfits  auxquels  il  a  droit." 

J)uvergicr,  vol.  1,  No.  422,  dit  aussi',  que ;"  lorsqu'A  raison  d'Un  dan^r 
•'  d  «5viotion  l-Qchetcur  est  autoris^  a  suspendre  le  paiement  du  prix,  la  perceEtioa 
"  des  fruits  qui  continue  fait  aussi  continucr  lo  cours  des  int6ret«." 

II  cite  de  plus  un  arrOt  de  la  cour  de  Riom,  du  2  Janvier  1830,  dans  le  meoe 
sens.  * 

L'on  retrouve  la  nifime  doctrine  dans  Sjrey,  Dalloz,  Vo.  Vent^,  Holland  de 
Villargues,  Vo.  Venten,  No.  209,  doctrine  qui -a  M6,  du  rcste  consaor^e,  parplu- 
sieurs  ddcisions  de  la  Cour  d' Appol  et  de  la  Cour  Supdrioure  dans  cette  province 

Le  seul  jugeircnt,  je  crois,  rendu  par  la  Coui-  d^Appel  en  contradiction  aveo  oe 
pnncipo,  est  colui  proponed  dans  la  cause  de  Dorion  vs.  Hyde  (12  Jurist  p.  80). 
Muis  c'est  une  decision  isol^,  le  contrairo  ayant  ete,  a  mainto  reprises  mainteoa 
depuis,  notamment  dans  les  causes  de  Hogan  vs.  Bcrnier,  21Juri8t  p.  101, 
Parker  vs.  Felton,  meme  volutae  p.  253 ;  mais  surtout  par  la  Coiit  d'Appeldans 
la  cause  de-  IVIcDonald  vs.  Goundry,  22  Jurist,  p.  222. 

La  Cour  dtail  unanime  dans  cetto  cause,  quant  a  I'obllgation  do  raoheteur  de 
payer  les  intdr^,  quoique  deux  juges  fussent  d'opinion  (ju'il  avait  le  droit  de 
8U8|Mndre  le  paiement  du  prix  de  vente.       ^ 

M.  le  Juge  Johnson  dons  une  cause  tecente,  (31  Janvier,  1881, 4Legal  New, 
p.  45)  a  rendu  dans  le  mdme  sens  un  jugement  savamment  ^laborfi,  et  eonforme 
A  celtviprononcd  en  Cour  d'Appe}  par  Messieurs  leSj^Tugos  Lafontaine,  Aylwin, 
l^uval  et  Meredith  dans  la  cnuse  de  Dinning  vs.  Douglas,  vol.  9  D.  T.  B  0 

Je  crois  pour  oes  raisons  qiJe  le  present  appel  devrait  fitre  d6bout4  et  TaotioD 
jie  1  intime  maintenue. 

Sib  A.  A.  Doriow,  CJ.-On  the  12th  February,  1874,  the  heiN  Frothing- 
ham  sold  to  th^  appellant  a"  lot  of  land  in  the  City  of  Montreal  for  $20,000,  par- 
able  by  instalments.  The  action  is  for  one  instalment  of  12,523.15  due  o^the 
15th  February,  1876,  and  $1,069.72  for  iqterest,  in  alf  $3,682.87 
.^.The  appellant  pleaded,  first,  that  the  vendors  hgd  by  thedeed  of  sale  declared' 
*that  the  property  sold  was  free  and  clear*'<;PttIlincumbranoe8:what8oever  exoepti 
ve9A»r  8  privilege  for  $5,250,  in  favor  of  the  heirs  MoKenrie,  which  the  vendors 
undertook  to  pay  and  have  s  dischatge  duly  registered  ;  that  the  vendon, 
though  requested,  have  not  removed  thU  incumbrance  whichi  consisted  io  i 
rente  constituie,  and  he  prayed  that  the  action  be  dismissed  quant  a  priteiU. 

By  a  second  plea  the  appellant  lllege^  that,  owing  to  this  inoumbranoe,  he  lost 
the  sale  of  a  portion  of  the  property,  at  an  advance  of  36  ots.  per  superficial  foot, 
and  that  he  has  thereby  sufiered  damages  to  the  extent  of  $4,254.10,  which  he 
opposcs.in  compensation,  to  the  amount  claimed  by  theliction 
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Jl  Tl  ?  "^^--^f  »^«t  ••  Dotimo/WM  fi«d  L  removing  the  inoum- .  ^  .na 
bi«>«e,  and  BO  demand  made,  they  were  ne^er  tn  demLre  to  remove  it :  \thttt  it  •^'«*^»»«'»-- 
w«  agreed  th,H  .neumbranoe  Hhould  be  rem,^ed  as  sooJ a,  it  would  be  praeticable 
to  do  «, ;  that  when  appellant  pureha«ed  /he  woa  aw/re  that  this  ineumbranco 
«u  Md  on  the  proi^rty  aa  seeurity  for  t/e  pride  ofAho  property  subatituted  to 
t^eh.ldren  of  Alexander  MeKen.io  ;  th/t  th?  subsL.ion  ifno;  yet  open,  and 
tteineumbrance  eannot  now  be  removed;  that  ie  appellant  has  still  in  his 
bndsasam  exeeed.ng  $10,000,  whieh  is  more  tjian  suffieient  seeurlty  for^ny 
clum  which  niay.be  made  against  him  by  the  heirs  McK?n«ie.  A  similar 
inswer  was  made  to  the  second  piou.     .  ►  ^ 

|.^  The  Court  below  held  that  as  the  incumbr/noe, had^^een  disclosed  to  «he 
ippellant  and  as  there  was  still  <lue  by  him  ur/waU.  of  |10,000,,he  had  ampi;^ 

I  jecanty  for  any  claim  whieh  might'  bo  made  fenst  him  for  this  hameur  de 
fondi  claim,  and  condemned  him  to  pay  the  aniount  demanded 

J^  '!  T-  v."*  ^'"'•"  ^'*-  ^^^^  ^'  ^-h^^  ^^^  *»"»  "  if  the  buyer 
bed«turbed  .n  his  poeSession,  or  have  just  oise  to  fear  that  he  will  bo  disturbed 
by  any  action  hypothecary  or  in  revendicati/n,  he  may  delay  the  payment  of  the 
price  until  the  seler  causos  such  disturbance  to  cease  or  gives  security,  unless 
there  IS  a  stipulation  to  the  contrary;"  / 
^  Ihis  article  applies  to  cases  of  ordinar/ warranty  or  garantie  de  droit.    But 

AX  ^K  ^'""  o^''g»"«n8  'f  "Jting  from  the  legal  guarantee,  by 
decUnng  that  the  property  was  free  and/clear  of  all  incumbrances,  except  of  on,, 
tt^rr^xT       '""""":'  ^'T''^'''  the  old  clause  i,f>r«„/«^y„,Y.; 

leaned  Chief  Justice  of  the  Superior  (/ourt  in  the  case  of  Talbot  &  Biliveau  ( 1) 
The  appellant  8- plea  i.  founded  *ipon  a  formal  agreement  that  the  vendor 

ujuaibrance ;  yet  ho  was  not  satisfied  with  the  guarantee  whieh  ^rt.  1535 

tte  ^curuy  afforded  by  the  large  Llance  remaining  in  his  haads,  and  w^hich  was 

Td  '  TT  "'  *'*'  ""•"""'r  ''''  •-'"»»>^«°-  effecting  the  proper  y.Th 
dors  should  remove  that  inc/mbrance.     It  is  not  a  question  of  Lurit^  bu 
ne  concerning  a  solemn  underking  on  the  part  of  the  vendors,  and  which 

fintagequil  oblige  franc  e/  quitte  de  toutes  hypothdques,  etc.,  il  pent  gt  I 

"....et  que  la  cr^anoftnon  d^clar^  soit  tris  mocHflue  " 

l«^r^^'tir'.  ^'  T'""''  """  '  '•  "  ^'^-«t  se  eommet  encore 
STL  ?'    T        .T^*'"^"*'  ^""'  contractont,  d^larent  leurs  biens 

^^fhj^^^^^^  <l«'^>y  "uraittoutesaret.  dansles  autres 
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Arrdts  oit^s  par  Brodeau  aur  Louet,  Lotlro  S.  No.  18  i^— 
"  Le  stcllionatairo  ne  peut  a'exondror  do  la  oootrainto  on  offrant  dca  aCirotAi 
odditionnelloB."  (Dalloi,  vo.  Stollionat,  t.  12,  p.  149,  -nolo  5  ;  Si^gaut  ot  Leroy, 
noto  6  ;  Pellotier  ot  AllaiR.)  *<  La  pcino  dos  Dtollionatairca  oat  la  prison ;  ila  goot 
obligtSa  de  la  gardor  ju.sf|u'i\  oo  qu'iia  aiont  cnti^romcnt^toint  roDgagomoot  pour 
Icquel  lo  stollionat  a  ^t^  coiuiuis."     (Anoidn  Dunizart,  vo.  atellionat.  No.  4.*) 

There  is  no  ateUionut, in  this  oaHO,  ainco  tho  vendors  have  doolarod  tho  iucum- 
branco  affecting  tho  property  sold,  but  tlioy  have  undertaken  to  make  tho  propert; 
franc  et  quittc,  by  removing  such  rnounibrance,  and  ultltough  th«  conlraintf. par 
corjig  exists  no  more  in  a  case  liko  tho  present  one,  yet  the  remedy  to  foroo  i 
vendor  to  fulfil  bis  obligation  reuniins  in  full  force.  The  purchaser  is  entitled  to 
insist  <m  tho  removal  of  the  hypothec  as  a  condition  precedent  to  the  payment  of 
the  price  or  of  any  portion  of  it.  It  can  easily  be  conceived  that  a  person  pur- 
chasing a  large  block  of  land,  on  speculation,  in  an  improving  locality,  has  great 
interest  in  having  all  tho  incumbrunces  Removed  to  cnablo  him  to  dispose  of  the 
property.  No  amount  of  security  would  induce  an  intending  purchaser  to  acquire 
any  portion  of  a  property  likvly  to  improve,  if  it  remained  subject  to  inoumbratices 
affecting  tho  whole.  \ 

The  uppellant  has  nothing  to  do  with  tho  obstacle;),  wfiioh,  on  fiocount  of  the 
substitutioa  to  the  heira  McKonzie,  may  prevent  or  render  more  difficult  the 
removal  of  tho  inoutubranco.  Wo  do  not  think  these  obstacles  are  insuperable; 
but,  if  thoy  were,  itw^uld  bo  an  additional  reason  for  the  appellant  to  refuse  to 
pay  the  pcicc  of  a  purchase,  which  he  probably  would  not  have  made,  if,  instead 
of  a  promise  that  the  incumbrance  would  be  removed,  he  had  been  told  that  it 
could  not  be  done.  '  '      ^i  <       ^    "^s-^s 

The  same  reasons  apply  to  the  withholding  of  the  interest.  ThisuJ-fiot  a  ques- 
,  tion  of  seouritjr ;  if  it  were,  wo  would  have  to  say  that  the  appellant,  by  rejaia- 
ing  in  his  hands  a  portion  of  the  prieo  equal  to  the  amount  of  the  mortgage  of 
the  heirs  McKenzie,  would  have  ample  sceurity,  and^hat  Jie  must  pavthe  bal- 
ance as  well  as  the  interest:  but  it  is  a  question  whether  tli^  respondPm  have 
^fulfilled  a  condition  of  tlnfialc.     We  are,  therefore,  of  opinion  Diat'tlie  first  plea 
j|^  tbi' appellant  is  well  founded.  ^ 

As  to  the  second  plea,  the  appellant  has  not  proved  tho  damages  whicH  he 
claims.  Therd^was  no  delay  fixed  for  removing  the  incumbrance,  and  the. res- 
pondents were  not  regularly  put  en  demeure  to  remove  it  before  the  negotiatioDt 
^0  sell  a  f>ortion  of  the  property  to  John  Lewis  were  broken  off.  Such  a  mite  en 
dimenre  was  required,  and  a  reasonable  delay  to'ep&ble  the  vendors  to  remove 
the  incumbrance  should  have  been  allowed  before  the  appellant  could  claim  any 
damages.  ,      ''K 

A  question  of  procedure  has  been  raised,  as  to  the  form  of  the  pleadings.  By 
C.  C.  P.  120,  §  2,  it  is  provided  that "  the,defcndant  may  stay  the  suit  by  dila- 
tory excejtbn;  if  he  has  a  rightly  to  demand  security  from  the  plaintiff,  or  the 
execution  of  some  precedent  obligation."  In  a  few  cases  it  his  been  held  that, 
according  to  this  article,  a  defendant,  entitled  to  security  under  0.  C.  1535,  or 
pleading  that  the  plaintiff  had  not  fulfilled  a  precedent  obligation,  should  do  iiby 
exception  dilatoire.   (Grammont  &  l^emire,  5  RL.67;   Wainwright&Tha 
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M.,ororSo.,.5R.L.«68.Routhie,  J.(,^;  Bouchard  A TLI.,^,  4  9.  L.  ,„Uw.m 

ff  668    llfr  "il.^'  ^'  ^i**'  W^J-ri8h»  AThe  Major  of  Sorel,  i 
B.  L.  668 ;  M.tb.ou  k  Vigneau,  6  B.  L.  61(4 ;  Dprion  &  Ujde,  12  L.  0.  J  80 ; 
P«  cr  &  Felton,  21  L.  0.  J.  263;   MoDolnolI  &  Goundrj.  22  L.  C.  J  221 
Noel  &  G.gnon,  5  Q.  L.  R.  218).  5-  **^^^.---i,    . 

If  the  word«  "precedent  obli,-otion»  -  in  art.  12^1  h.v  tfeo  .amo  me.ni„g  „. 
-     ~"^'"°"  Pr^^,-^""*  •   "'^y  ''"1  '««J  to  some  confuaion,  for  a  condi.lpn  IZ        / 

^m;»to.r^.„dnotby.D.xc*pr/<«rf,7aro.>«whi^^  the  .us- 

pennon  of  prooecdiDga  ,„  an  action  rightly  inatituted.     (Noel  &  Oagnon,  6  0.  ^ 

LB.  218)  In  the  present  ca«e  the  appellant  i.  a.  much  entitled  to  a  removal 

rfthe  .ncumbraneejofore  he  i,  called  upon  to  pay  the  price  of  hia  purchase.  J. 

e  would  be  to  rejj^  the  action  for  want  of  delivery.    The  vendor  hL  no  actio" 

or  th   pnc^un  .1  he  has  delivered  the  property  «>ld.  nor.  in  this  case,  until  ho 

ha.  dehvered  \,  franc  et  quitte  a,  he  has  agreed  to  do.     The  exceptdn  teml 

fane  was  therefore  the  correct  mode  of  pleading  to  the  respondenfa  action,  and 

It  was  the  one  generally  followed  before  the  Code. 

The  word  •'  may  "  is  used  in  Art.   120.  and  by  interpreting  it  as  .ierely  i^r- 
».«.ve  of  other  remedies,  the  decisions  above  referred  to  may  easily  be  reel.., 
e.  ed     I  see  no  reason  why  a  defendant  who  hn.  the  ri-^ht  to  ask  for  the  dismis- 
«  of  an  aenjn   qmnt  a  prisent,  n.iglit  not  use  a  milder  course  and  ask  by  a 

rZ^i'*'         '''.P!:*T'^'"8»^«"*'P«»«^«J-  This  i..  perhaps,  what  is  meant  by    '" 
the  second  paragraph  of  |irt.  120.     .  .    -^uiuy 

^  J^'T-^^'"/" 'IJT  ^  "  ^°**  '"*''"^'  «"«"  ^'^  ^''^  cxercise,«f  the  equi-         ' 
table  jur.sd.ot.o„  of  the  Courts,  and  if  in  this  case  we  had  thought  that  our  «i  v 

mgrs^ort  delay,  would^have  I.d  tisome-praetic.|re8ult.we  would  have  done  as 
wed.d  .n^the  ca«  of  Parker  &  Felton.  and  we^uld  have  allowed  .  delay  to 
wmove  the  inenrabrance.  However,  after  full  consideration  of  the  circum: 
.tancesje  have  thought  that,  as  the  appellant  is  in  any  ease  entitled  to  the  cosU 
IJy  *''^^'"'"/  fi"»  '""'"""^  •«  i«  »PP««I,  it  was  better  togive  at  once  a 
foal  jujment  so^that  the  parties  may  settle  their  difficulties  out  of  Court  or 
<«Tyth4  case  further,  and  the  result  is  that  the  action  is  dismissed  with  cost.. 

J  n<l  ^:/'  1 1  *"^  "PP""***  ^  "*  "'  ^"*  *"  ^  «"«  of  extreme  simplicity. 
1  "'*V""^;'«J°"te  reasoning,  questions  of  practice,  precedents  of  this  Couri 
«.d  to  h^.  contradictory  of  the  decision  rendered  in  this  ca»5.  and  citations  from 
«ode8.fl>  assumes  another  aspect. 

a  d!!j  n*f  **?  "^  *'""^^'  '**  """'"■  '"'  '""*"'•"«'"  «f  P""h«««  "oney  due  on 
•  deed  of  sale  by  respondent  to  appellant,  with  interest.  The  defence  to  the 
•ctjonwas  that  the  deed  of  sale  contained  the  cKuse  of/ra„c  el  quitte  save  one 

S^^whS :«"'"'"""*'•./'""'  '""  *•'«"  "»  '^'^^^^  decide  the qZuon of    * 
pieaoing,  which  was  never  considered  by  the  Court.  hwuwuoi 
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iooumbranoo,  which  ro«|»ondcnt  bound  and  obliged  himaulf  toroiaovo  and  to  have 
tho  diiichurxo  cnrf^itttond.  Tliii  hfui  not  boon  done,  Uospondont  layi  that 
tliis  ciuuiw  ti^ennt  "  thiit  tlio  vendors  ihould  pay  off  the  Raid  mortgoga  on  icon  u 
it  wua  prooiioublo  or  powiblo  no  to  do ;  "  and  that  it  wua  not  praotioablo  ro  to  do 
baonuHo  by  n  dcod  whioh  nppullant  Iciiow  tho  oxiatonoo  of,  tlio  Inoumbranoc— a 
coDBtitutud  rent— WBi  aubMitutod,  and  tliot  tho  aubatitution  waa  no^yot  opont 

Ofoourm)  every  dood  that  atipulatos  a  condition  luoiina  thut  tho  oonditioo 

luuRt  bo  p<wj.ibl(',  that  U,  not  phyaioally  iinpouiblu,  or  contrary  to  law  and  good 

.       morula.     Hut  tho  iindorti.kin!j  to  pay  off  a  bailleur  de/ondt  olaiui  ia  not  lujpo*- 

I      aiblo.     By  itaolf  it  ia  perfect ly"'i»naiblc,  oltliouxli  tlio  poraon  undertaking  niiiy  hu 

unable  from  aomo  act  of  hiit  own  to  poi  form  tho  obligutlou.     Krothinghani  s'eit 

fait  fort  to  pay  off  tho  claim  and  ho  wua  bound  to  do  it.     If,  however,  it  wow 

othcrwiao,  I  think  tho  repayment  of  tho  rente  conatituie  ia  not  rondered  iii^o*- 

aiblo  oven  for  Mr.  Frothingham— thut  ia,  there  ia  not  even  a  relative  impoaaibilily. 

The  authority  of  Pothier  ia  clear  and  prcciac.     See  Conat.  do  rente,  Np.  61, 

cited  at  the  bur,  and  No.  01,  whore  tho  doctrine  ia  repeated.     It  iatrue  the'* 

object  of  tlio  luw,  to  prevent  the  loan  of  mtfnoy  at  interoat,  woa  tho  cause  of  thia 

atrict  doctrine,  and  the  usury  lawa  being  done  away  wi<h,  it  may  pcrhapa  boaaid" 

that  the  cauao  of  the  huf  having  diaoppoared,  tho  law  also  haa  ceased.     But  I 

I      don't  tl,iink  tho  brocard  can  bo  so  applied,  aa  to  create  an  embarraaament  of  this 

kind.     It  might  perhaps  have  boon  argued  that  the  deed  from  MoKoniie  to 

,     Frothingham  constituted  a  rente  vimjcre,  but  both  parties  seem  to  agree  that  it 

created  tho  aubatitution  of  a  rente  constituie,  and  thoy  are  probably  right.    For 

my  part  I  don't  think  it  would  affect  tho  oa.so  as  it  comes  before  tho  Court. 

There  was  another  point  made  ut  tho  argument,  and  aa  it  aoonis  toTiavo  been 
the  one  on  which  tho  judgment  of  tho  Court  below  turned,  it  is  right  to  notice 
it.  It  was  said  that  appellant  had  plenty  of  security  in  his  hands  even  after  he 
paid  thia  instalment.  It  is  not  a  question  of  security  bub'of  contract.  Uespon- 
dent  promised  to  remove  the  encumbrance,  he  cannot  now  toll  appellant  that  he 
wAited  something  else,  with  which  ho  ought  to  bo  satisfied.  I  therefore  think 
the  judgment  must  bo  reversed  iu  so  far  as  itmaintalus  tho  action  for  the  instal- 
ment. 

By  the  second  plea  there  is  a  claim  by  appellant  for  damages  for  failure  on  the 
,  part^of  respondent  to  fulfil  his  bargain,  which,  it  is  prayed,  may  be  set  off  against 
the  balance  of  purchase  money  duo^  That  is  rather  a  contradictory  conolusion. 
Defendant  says  he  won't  pay  the  instalmcflt,  because  it  is  not  duo,  owing  to  the 
omission  of  plaintiff^  in  one  plea,  and  in  another  ho  says  ho  will  pay  it,  provided 
he  may  do  so  by  offering  damages  to  be  paid  as  a  set  off.  There  is  another 
objection,  I  don't  think  the  liability  is  proved.  Respondent  had  a  certain  thing 
to  do,  he  was  only  pressed  to  do  it  when  Lewis  refused  to  take  the  deed,  and "' 
-  then  the  damage  was  done.  I  would,  therefore,  reject  tiro  demand  of  damages  by 
the  plea.  , »      '  > 

It  has  been  said  by  the  learned  Judge  who  dissents,  that  the  first  plea  of  the 
appellant  should  have  been  pleaded  as  a  preliminary  plea,  and  he  quotes  article 
120,  2ndly,  C.  C.  P.  That  article  only  says  that  such  a  plea  maif  b«f  j^eaded 
as  a  dilatory  exception,— a  disposition  we  are  not  likely  to  interpret  by  turning 
"may"ldto  "  must."  \ 
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AIluHlon  I1.1H  boon  nindo  to  two  o.moi  of  Ooundrtj  ,fe  Muclhnnetl,  and  it  is      Uw^ 
coiHen<lc«l  tlint  wo  tliero  luM  that  wlioro  tijcro  wna  |li«  olou>.o  of/rrtnc  et  quittt  '^"'"'■•**'»- 
the  Toiidor  Could  rocoyor  tlio  prioo  of  tho  piircIiDM  money.      Tlitit  I*  not  wlui* 
*a»  hold.     I  romonibor  tlio  o/iiio  very  well.     Tho  firtt  inHtnlniontit  woio  luoa  for 
in  the  District  of  U«iiuhnt-(iois.     The  o;iwb  otinio  boforo  nic,  and  I  diiiuiwKid  ono 
of  thoaoriorm  »»onuu»o  th^ro  was  nooortiflo.ito  nf  tlio  Itefrinfrur  fllod  according  to 
iho  lornmof  tlio  deed,  and  I  ninintninod  tho  other,  nH  it  did  not  oppoar  thero  wa« 
»ny  inounibranco.       It  in  not  oa«y  to  givo  a  nioro  cortiplcto  effect  to  tho  Hlipula- 
tion  of  a  deed  than  thi««    Two  other  c:iw'»  thonoaino  before  w,  wliioh  had  been 
managed  with  more  cnrc,  ond  tho  nolo  question  wa.i  an  to  whether  thorS  won  an 
incumhranco  within  tho  meaning  of  tho  clauiw  of  tho  deed.     Two  of  tho  Judge* 
were  of  opinion  that  there  wao.     Tho  majority  of  tho  Court  licid  that  thero  was 
only  a  ri;,'ht  of  way,  which  could  "bo  hwaliscd,  and  that  only  gnvo  i^ight  to  an 
"•fttion  quanta  minoria  nnd  a  reduction  of  tho  price,  and  that  plenty  of  money 
remained  to  antisfy  auch  reduction.      Tho  whole  Couit',  therefore,  affirmed  tho 
lanie  principle  thntrwo  arc  applying  now,  namely,  that  8a(i»fuotion  of  the  clausa 
of  franc  et  quitte  was  a  condition  precedent  to  bringiivj  an  action  for  tlio  pur- 
cbajie  money. 

[It  has  been  aupgcstod  to  mo  since  delivering  the  above  opinion,  that 
we  bad  perhaps  omitted  to  allude  to  a  point  in  tho  oaao,  namely,  interest.  I 
cannot  plead  guilty  to  having  made  any  omissit^n.  At  the  argument  there  was 
no  question  of  interest  urged  on  our  attention,  other  than  interest  after  demand 
injustice  for  nwncy  duo.  As  wo  declared  tho  money  was  not  duo,  wo  had  no 
question  of  interest  before  us.  'llad  thero  been  auoh^n  argumenty  it  would  not 
probably  have  modified  the  judgment.  By  our  hit,  interest  is  only  duo  by  stipu- 
lation  or  from  the  time  of  a  judieial  demand,  with  a  few  exceptions,  nonoof  wbicli 
c,ov(r8tho/a<7«ref0  6to  of  the  creditor. 

In  this  ease  there  wos  no  stipulation  that  interest  should  run  on  .the  purohaso 
money  while  respondent  delayed  to  fulfil  his  obligation,  and  certainly  interest 
could  ijot  bo  deemed  to  r\in  from  tho  demand  of  money  which  is  not  due.  Arts. 
449  and  1077.  I  do  not  mean  to  say  that  tho  purchaser  does  not  owe  anything 
to  the  vendor  0^1  a  special  action,  but  certainly  hjtou.aot  specially  owe  interest. 
Interest  on  the  purchase  mojey  may,  in  some  (»||^io  "  f""'  equivalent  for  tde 
nse  of  the  property ;  but  it  would  be  to  make  a  practical  blunder  to  assume  that 
it  was  so'  in  a  case  like  tho  present,  where  it  appears  that  the  property  was 
purchased  At  a  largQ  price  for  speculative  purposes,  for  which  it  could  not  be 
used  owing  to  this  encumbrance.  This  is  the  true  i^canitig  of  Art.  1634.  2ndly^ 
when  interest  runs,  but  it  has  no  application  whatever  to  sales  with  the  clause  of 
franc  etquitte,  or  where  there  is  a  condition  of  a  similar  character.  Tho  appel- 
lant only  failed  to  recover  damages  for  tho  delay,  because  he  had  not  put  the 
respondent  endmeure  before  the  Lewis  transaction  arose,  nnd  he  showed  no 
other  damage.    Note  by  Mr.  Justice  Bamsay.]  ^  -    - 

The  judgment  in  appeal  is  recorded  as  follows  :— 

"  Considering  that  by  the  deed  of  sale  of  the  20th  of  February,  1874,  the  res- 
pendent  and  hia  co-hcirS  declared  that  tho  immoveable  property  sold  by  them  to 
the  respondent,  and  described  in  the  said  deed, '  was  free  and  clear  of  all  inoum- 
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Wnmngfi^.  brtnoM  »haUoov«r,  nv«  and  «sMpt  a  rondor**  pritll^or  15,250  ta  fa»w  of 
•  thfl  heiri  McKoDii*,'  wliioh  (lie  Toodora  andorfook  to  par  and  hava  a  diaoham 
theraofdulj  regi»t«r«d ;  ,  ^ 

"And  oonaidorinK  that  lonK.bflforo  iho  inalitutiop  of  tho  proaont  aolion,  th< 
reapondcnt  and  liia  oo^licira  hnr«  b«cn  roquoatodto  romofa  iha  aaid  ineumbraoct 
in  faTor  of  the  heira  MoKcniio,  but  haVe  failed  to  do  ao ;  - 

"And  oonaidoriog  that  i|ndor  lh«  aiipulation  oontainld  in  the  aaid  dead  of  ' 
Mi0,  the  reapondcnt  aa  rcprewnttng  tha  Ti|ndorli  cannot  raootor  IVoni  th«  appollant 
»  any  portion  of  tho  price  of  .ale  until  be  ahall  have  romoyed  tha  laid  iucunrbraiict 
•ooording  to  the  terma  of  the  aaid  rale ; 

"And  conaidering  that  there  ia  errrir  in  the  ju.l^ent  rendered  bf  the  Supa- 
rior  Court  at  Montreal,  on  thtf  Bih.of  July,  1878  •       ,  '  i~- 

"  But,  conaidcring  that  the  appellant  boa  not  proved  that  he  had  auffored  anv   . 
daniagea  by  tlie  non-remo»al  of  the  aaid  incumbrance  ; 
,';  '      "  Thia  Court  doth  reverac  tlie  Judgment  of  the  aaid  Superior  Court  of  the  8tb 
,  or  July,  187t*,  and  prococding  to  render  the  judgment  which  the  aaid  Superior  " 

Court  ahould  have  rendered,  doth  diamiwi  the  action  of  U.e  respondent  quant  i 
priaent,  and  doth  condemn  tho  aaid  reapondcnt  to  po/  to  tho  appellant  the  coati 
incurred  aa  well  aa  in  tho  Court  below  aa  on  the  preaent  abpeal.  /Hon  Mr  Jui- 
tice  Curon  diasonting.)"  .   .•  '  .". 

ZunnACramp,  for  the  appellant.  Judgment  rete«ed. 

.    S.  Bethune,  Q,C.,  counael.      Abbott,  Tait,  Wotherspcon  d,  Abbott,  t^x  tho 
reapondcnt. 

1  (J-  K.>  .         ,  ,     . 
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MONTREAL,  22«d  MARCH,  1880. 

Coram  Sir  A.  A.  Pobion;  C.J..  Monk,  ViimKy,  Tibsiib,  Cross,  JJ.  - 
^x^arff //fnry  ifo{7o^r*y,  petitioner  for  i7a6«M  Cbr/>a#: 

«.  The  hot  th>t  the  commliiMut  orden  the  imprUonmMit  of  tha  nardlan  udUI  n.,»Mt  .f 

the  l/abea,  f  orpui  not  »pptji„s  16  perwiii  Imprlroned  uader  a  proooM  InTfll.uT^ 
ter.  unleM  thew  be  m.nlCe.t  .l-eaoe  or  e.o..  of  Jurbdlotlon  "       ^ 

Sir  X  A.  Dorion,  CJ.-Lo  pctitionnairo  i  t5td  nomm^r  gafdien  A  une  wOsie 
de  meublca,  et  ne  lea  ayont  pna  produita  lomqu'il  en  a  <5tt5  rcquia,  il  .  4t6  con^ 
dainn<$  A  etre  empriaonn<5  ^usqu'A  cc  qu'il  ait  paytS  la.  dctto  et  Ics  fraia  du  crti- 
aneior  aaisiasant. 

mvs  en  vcrtu  duquol  il  a  H4  empriaonn^  aoit  annuld  • 

lo  _Parce  ^"'"""f  «i  •  P«»  donnd  I'option  de  payer  la  valour  dea  effeta  8ai8&, 
nuwnt  I'arlicle  697  da  Coa«  de  Proo<duw.  . 
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2.  .PaiwqM  dnMb  q«  ||  »  4i4  ttimmi  gpHUn  II  .'•.t  AdoaM  plu.  d'^ni,  .nn4« 
inat  qa«  I  on  ait  tdopttf  dot  proc<J.n$<  poar  lui  r.ira  repr<S*>nUir  M  effoU  irfUw 
Hqtt'il.porU6l4d«plolndroUdM»r«<JdoUg«rd«d««eietutt.  '    , 

3.  Paroequa  U  mmmittum,  or.Ionho  quo  lo  p^tUionnairo  loit  amprlMon^ 
jai«|n'4  04  qu-il  alt  payrf  U  dotta  ot !(»  fr.b  d^i  p»r  U  dAfendcur  au  ^aooior 
■auiMint,  ot  do  pluH  |7l  pour  fVaia  anoourmaur  una  oppoaition  fultopar  un  tiora 
et  qui  no  pouTuiont  Otro  roooivrt*  aur  loa  inoubloa  dont  lo  Mititiotinuira  iVait  la 

.  garde.  ^  ' 

II  a  drfjiV  «Jt4  jn;^  dana  lo^  owiws  do  Rroo!c«  »..  Wliltnoy  (ViiMwk  Jud. 
B.  C.  t.  10   p   244.)  ot  do  LoTaraon  Ta,,Boaton,  (2  L.  Cf  Jurlit,  297.)  quo  lo  * 
demandourn  iuRi  p,aol.liK^,  dana  uno  M^lp  pour  con  train  to  par  oorpi  eontU  u.i     " 
gardiep  do  lui  donnor  I'ultorn.tivo  do  payor  l.i  dott^oudo  payer  la  Talour  d«a, 
-f."  "l" '"'  'M"  «'«^"'^»  ■«  B«'J!«'VA  alldguor  quo  la  valour  do,  offota  Kiiai.  ' 
4Uit  Infdricuro  4  I.  dolto,  et  A  domandor  qu'ila  fuaacot  joatim^a  afin  do  n'«tr« 
oondamnj  qu'A  00  pdyor  la  valour.  Voir  .u..i  UiggioaoUl.  v.^.  Ilobillard,  (5oo. 
jud.  B.  Ct.  12  p.  3.)  •  -v  . 

Tcllo  dtait  lMi«lo  avanf  lo  Codo  ct  ootto  rd«Io  a  At/mainlonuo  par  I'artiolo 
W7  du  Codo  da  PrqoiJduro,  qui  dit  quo,  "  \p  gardiomm.  d^poaitaire  pou^^tro 

oonda<nD<<  mdino  par  corpa  d  ripriaontor  los  offota  doqt  il  a'oat  ohahr^J  ou  A    ' 
"  payer   o  mootant  d&  au  aaiaaiaaant."     II  cat  vrai-quo  I'artiolo  ajoutc  :  "  II 

pout,  niJanmoina.  en  Atabliaaanl^a  vakftir  do.  offota  non  rftprftiontJi.  le  lib^nr 
"  par  le  paiumont  dojKitto  valour."  „  V 

Lo  droit  du  or^an^^or,  o'oat  do  domandor  qae  le  gardian  qui  no  reprrfaente  paa 
Icfjjffeta  ■aia.a  ao.t  empriaonn<5  juiqu'A  ee  qu'il  ait  pay<J  la  dotte,  avoo  faoultA  au  ' 
«ard^o  d^tabhr  que  lea  moublof  no  val«nt  pas  le  montafft  dlla  dette,  it  dan.  oe 
CM  do  n  en  payer  quo  la  valour.   Coat  done  au  gardlon  4  alliSguor  que  \m  mottblea 
mi»  ao^^  aa  garde  no  valent  pa»lo  montunt  deMa  dotte  et  doa  fraia,  et  A  en  faire- 
.  U  preuve.'    Le  r^.itionnaSo  n'ayant  pas  demandd  1  ciewor  cctte  faoult^  no 

jHiut  aur  7^/^.  Cbry,„.  se  pr^vafc^de  kol^ion  qu^l  a  dtioondumojj  a  p«^^ 
la  dctie  sans  aitcrnativo,  ,  ^     *^  /' 

La  se^onde  objection  invoqu<5e  pario  p^titionnairo  n'est  pas  non  plosfond^. 
D  aprds  I  ordonnance  do  1667,  Tit.  19  art,  20  et  22,  lo.  gardiens  Atrient  d<J- ' 
charges  do  ploin  droit  ot  aans  obtcnir  do  jugomont  4  oet  effet,  douK  mois  aprds  ^ 
quele.  oppositions  4  la  «.i.io  avaiont  dti  |ug6es  et  an  an  aprda  la  date  do  lour    • 
jmniission,  si  les  diff^rents  n'^taient' pas  alors  termlntfcs.     Cependint  Pigeau 
::  '  f ;  V!!;  'T'«""  <»'*'"°  ^batoler,  l.  d<Jeha,ge  de  plein  droit  n'.vai't  p.,  lieu., 
^t  qu  II  fmllttit  quo  le  gardien  obuieono  an  jugemont.     En  Pranoo,  en  vMia  da 
Code  do  Pro«$dure,  art  606  et  665,  le  gardien  pent  demander  4  fltredAjhanrf 
M  la  vente  n'a  pas  licu^u  jot|r  indi^ud  ou  sfte.  opposition,  n'ont  pas  4t6  vid<Ses 
««ns  les  deux  mois  aprds  lajiulsio,  ma\a  il  n'est  pas  ddoharts*  de  plein  droit. 

loi  I'on  cite  uno  d<$eision  de  la  P«Jvoat«  do  Qu^Sbeo,  (Duburn  c.  Cliatywwn) 
qm  a  d«obarg«  an  gardien  de  la  i,ntrainte  par  corp8,-|toroe  que  le  demandear 
navaitpas  proc^d<$  A  la  vente  dcs  meubles  suivant  I'article  172de  laCoutamo  de^ 
raris,  dans  les  deaz  mois  de  la  saisie.  ^ 

La  m«me  chose  a  6t6  jugAj  dan»Ja  caoae  do  Soholefield  v..  Rodddn  et  al.  (i  A 
L.  C.  ^  p.  33?).  Dans  cell?  de  HalW  vb.  HalW  (6  Q.  L.  R.  390),  le  gardien  » IxjfT 


m'cSS}. 


i<H' 


<  " 


••  ;  (b; 


.  1.  li 


""^"T 


».  -  f 


■!m" 


190 


COURT  OP  QUBEN'3  BENCH,  idSO. 


Ex  part* 
MoOal&ry, 


» 


i 


.  n-  . 


NonoUnt  o«  dcur  jUBCm»n(.  «,„a,„  i„„,  d«„  p.,  |,  «„,  j,  ciroail 

dejjlem  droit  et  sans  jugement.  "^ 

^Jl"„f J""'".'"'  ^'PP""'*'*""'  «'  ""^"-o'  i-cidento  Bur  Ics  saisies  cdcuUon. 
^taicntdes  mt.orc88omm.ire8.     11  8uffi.nitdel„.it jours, ou  d'un  moia  tout  .a 
plu«   pour  lo8  fnufe  juger,  et  lo  Code  do  Procedure  Civile  Fran^ais  ^Z 
qu.l8  do.vcn     tous  fitro  vid^a  dani,  lea  deux  moia  do  la  wiaie  puiaque^ 
lo  teraiequ-U  fixe'^  la  M,  de  la  charge  Je  gardiea.^  Ici  il  faut  plu^souJe! 
deux  ana  que  deux  mois  pour  fairo  vider  lea  ineidents  d'une  aalaie-ex^oution 
^  et  6.  le  gardien  deva.t  apr^s  un  a,^  fitre^diScharg^  de  plein  droit  de  fa  garde  dei--- 
_  effete  83.8,8,  ,1  en  r^sulterait  que  dana  la  plupart  dea  ca.,  il  n'y  aurait  plua  do' 
.gardien  lorsquel-hmaaier  sepr^^nterait  pour  faire  la  ,ente  dea  effeta  eaiaJs 
Dyem  notre  Code  de  Procedute  no  eontianfc  qu'u„o  disposition  relative  4 
la  d^harge  du  gard.en.     Elie  8e  trouvo  dana  I'artiole  596,  qui  dit  que  le  gar- 
d.en  Adroit».une  ddoharge  ou  quittance  dea  effeta  qu'il reprdsente.    Ainsi 
^nt  qu  .1  ne  represcnto  pas  lea  effete,  il  est  gardien  et  aujot  a  la  conly ainto  pai 

Lep^titionnairc  ne  ,«ut  prendre  avantage  de  sa  troisidme  objection  aur  un 
brefd^flJeos  Carpus.  La  CourSup^rieure  pouv.it  condaninerle  gardien  A  paver 
la  detle  du  demandeur  4  d^fatft  de  reprdaenter  lea  effete  saiais,  et  A  8tre  em- 
pnaonnd  jusqu  d  ce  qu'il  I'eut  purgee.  Si  elld'a  condamnd  A  payer  $71  deplus 
qu  .1  ne  devait,  ,1  y  a  la  mal  jug4,  mais  non  difaut  do  jurisdiction.  Ces 
observations  sapphquent  egalement  aux  deux  promidres  objeotiona.  LW 
pe^nKa  probablenient  un-^ecoura  par  voie  d'appel,  mais  non  par  un  brcf 
d -ffaAeo^  Corpus,  et  sa  demande  est  TCJet^e. 
rJ'J^J^t'^f'    ^i"  "  ""  application  fo>  a  writ  of  habeas  corpus.    The 

?  r^?  .  .  r^"'  ""T'"''  ^'  '"^'  ^''  *■"'■""  *«  P'«'J»<^  ''^rtain  goods 
of  which  he  had  b,e„  estaWrshed  gaacdian.    He  contended  that  the  contrl^te 

l"nV    .9I'  l^         r    '  ""'  "**'  S''^'"  ^^"^  alternative  to  pay  the  value  of  the 

goods ;  (2)  Because  he  was  held  for  certain  costs  not  ordered  by  the  judgment 

In  support  of  the  petition  it  was  said  that  by  section  20,  C/S.  L.  C    cap 

liberty  otherwise  than  for  some  criminal  or  supposed  crimipal  matter."  Ac.,  he 
shall  have  a  right  to  a  writ  of  habea,  corpus;  and  it  was  urged  that  Ihi, 
-l^jsUti^  gave  a^right^to  the  writ  when  any  one  was  restrained  of  his  liberty 
in  a^ivil  sui^  independently  of  the  enactments  of  the  Statute  of  Charles.  The 
fw  f^.  ^If^^'^-^'^-  »  t«  be  found  in  Sect.  25  of  this  Act,  which  declares 
that  thi^  shall  i^oWy  to  any^one  "charged  in  debt  or  other  action,  0,  with 
pwcessin-anyc^Isuit."  Our  Act  is  copied  from  56  Geo.  Ill,  cap.  100.  It 
would  ha,«, been  k  strange  innovation  to  have  employed  the  writ  of  habeas 

r^Zi^  i?'*'"'  r  f"^-^'"^  *•**  P"^*^*^"  9^  *^«  «^"  «0"t«.    The  question 
^asl^t,.  frequency  decided  by  the  courte  fere,  as  the  error  in  the  rubric 
Habeas  Corpus  ad  s.objiciendum  in  civil  matters  "  ha«  «nrvo^  t^  miilniHSotr- 
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Expar(e  Whufidd,  2  Rev.  de  Leg,  p.  337.     The  principle  of  this  rale  is  fully 
«ipl«ined  ID  a  case  decided  by  this  Court,  Exp,  Donighw\  9  L.  0.  R  p.  285 
and  m  another  earn,  in  the  SupOriy  Court,  o( 'Barber  tt  al.  v.  O'Hara,  8 
h.  e.  R.  p.  216.     And  even  where  there  is  eioess  of  jurisdiction,  the  writ  will 
not  be  granted  unless  it  be  a  commitment  of  an  inferior  court,  else  we  should 
have  a  judge  in  chambers  deciding  as  to  the  extent  of  the  jurisdiction  of  the 
Superior  Courts  of  law.     See  Uhotuf  &  Viaux,  8.  C,  18  L.  0;  J  214     On 
the  other  side  we  have  a  case  Exp.  Crebaua,  15  L.  C.  J.,  p.  331,  where  it  is 
.  said  that  a  judge  in  chambers  discharged  a  prisoner  confined  on,«)n<raf«<«  for 
rebelhon  d  justice;  aAd  there  is  alno  a  case  of  Exp.  Lemay  n^ntioned  in  a 
note,  in  which  it  is  said  a  party  waa^dischargcd  by  a  judge  rn  chambers  bcoau^ 
the  amount  of  certain  costs  was  not  stated.     If  these  oases  are  not  misreported 
they  can  hardly  bo  received  as  authority  against  the  oases  on  the  other  side,  and 
the  express  ternis  of  the  stitute,  which  are  reproduced  in  arts.  1040  and  1052 
C.  0.  P.     I  do  .not  mean  to  say  that  there^may  not  be  oases  in  which  the 
judgment  pretended  to  justify  the  imprisonment,  ^ay  not  really  support  it  and 
in  such  a  case  a  party  may  be  dischwgod  on  habecJ^  ' 
'     Nor  can  it  be  contended  that  tho  i^rit  of  habISMrpu$  can  be  used  in  any 
oase  to  relieve  one  of  imprisonment  under  the  law.    So  even  a  person  condemned 
hy  a  Court  of  law  to  an  illegal  imprisonment  cannot  be  discharged  on  Aofteos— 
Exp.„Plante,  6  L.  C.  R.  p.  20.     And  we  refused  the  writ  when  it' appeared" 
that  a  man  had  been  sentenced  to  five  years'  imprisonment ^ith  solitary  confine- 
ment.    See  also  the  oase  of  O'Kane  in  1875,  where  we  intimated  tha^  there 
was  probably  excess  of  jurisdiction  by  a  Court  of  record.    The  remedy  in  these 
«ase8  IS  by  writ  of  error. 
The  writ  must  be  refused, 
i?.  <fe  2i.  Z/ei/fammp,  for  petitioner. 
<?.  i». />at»it&on,  §.C.,  for  the  Crown. 

COURT  OF  QUEEN'S  BENCH,  1880.  , 

_,  MOMREAL,  22aD  JUNE,  1880.  ,  A 

Cora^  Sir  A.  A.  Dobion,  C.  J:,  Monk,  Ramsat,  Cross,  JJ. 

^  MoOAPPREVr, 

No.  186- 

(^i*  en  eatue  in  the  Court  below,) 
•  ,  *"'*  Appillart; 

CLAXTON  at  AL.,  •  ' 

«    (Plaintifi  {n  the  Court  belote,) 

'  i.Slul/«r  t  the  privilege  .,  reserved  to  him  by  U^,,  being  dtaZ^  o„ 

.u         .    '  '"*  '*''"«  **  »■'»«  o'  *■»«  Kood'-    He  cannot  be  oondemned  to  ^l^Z 

^        than  tadne  by  the  defendant  to  the  MWng  creditor.  «>•  condemned  to  pay  more 

r  Sib  a.  a.  Dorion,  C.  J. :  -(diss.)  Bo  d^oembre  1876, 1'appelant  a  M  nomm4 
g"^'^°  ^^  «»««"««'  «t  effete  Misis  sur  John  B.  Mahedy,  es-qiuBi^  etautres  a 


Kx  parte 
MoCaftejr. 


S«L„t    ,       •"'•^"'^'~  ^T:    ^^  *'»  <^'>  of  Martin  then,  was  no  judgment 
ordenny  the  impriBonrnfint.    22  X,  6.  J.  —   »■=  — ^  "-      •    >  •      -        -      J-uKment 
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JiiBtlco  Cross  Tifosed  the  writ  in  chambers ;  ib.  p 
me  in  chambers ;  ib.  138.  • 


pp.  85  and  8C    And  in  £tfi.  Thon^t 


89.    Sea  also  Exp.  HeaUy,  decided  by 
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fa.to  par  Mah^dy  en  son  nom  personnel,  fut  iontestde  et  r;nfdydo  pour  partlo 

cffl .  r*  ^•"^'""'*;y«"*  "^'-^   •^""•"^^  J'»PPei«"t  fut  roqmsde  «pr^se„tet  !es 

0  18  Janvier  1879  uno  r6«le  pour  contra/ntepar  corp.,.     P„r  cette  rAglo  los 
..t.«.,<H  dAuundatent  K  co  que  VappcLnt  ayant  n<<.Hg/de  roprdUter  iS  efib 

.rietlZrf '/-  '"^  'rr'"""'  "^^  '"«  P'"^"-'^  Hvrerllrif   a  wl 
"       arc^^^^^^^^^^  '"^^"'P"  '"'  deIefaire,i;futeon^r«in   par  corps  et 

.nearcdr^  dans  la  prison  eonipune  du  District,  ju,l'a  ce  qu'il  le]  eut  produit ' 

e"u?de't?"  :Tr.  '^  -K-voir,  la  so.„re  del539.42'6ta„t  ll  .on^je 
k-ur  dctte  et  des  fra,.  aveo  intdrfit  sur  «2d2.6i  c/mpter  du  2  Janvier  1875,  sur 

cJ"     .  T    ^^^^'  '*^''"'  *''^-^^  "^^  20  Jin  1876,  ;o  tout  avcc  dfe^ns. 

'     Cou   rcVrS  f  "PP«"^«  '«  ^5  -"f  1879,  A'appclant  tyant  faft  d^fou^,  l' 

tourrcnd.^^londeu,a,n,  16  avr^I.  un  juge„/nt  ordonnant  que  I'appolant  fut 

contra.„tpa|feorpset,ncarc^r^   dans  la  pri^n  commune  du  District  de  Bed- 

i^a  J'isqui^cqii'dititpayiajixhitunieJliaomme  de  $539.42  tnontantde 

W  avnt  1875  el  sur  108.05  da  20juu/l8lQ,  etcondamnaen  outre  Vappelant 
.,  f^  payer  Icsdipcnide  la  rigle.  /  /y^ant 

^appelant  so  plaint  de  ce  jusemen/paroe  qu'il  I'a  condamn^  A  payer  le  mon- 
tant  enticir  du  jugemcnt,  int^rfits  et/frai«,  sans  lui  donner  loption  de  payer  la 
valour  dcs  effetssaisis,  et  en  scco/d  lieu  parcequ'il  i'a  condamn6  a  payer  une 
30mme  de  «71.3Q  pour  frais  dO,  par  John  Mahedj  personnellement  et  ion  par 
les  defendeurs,  comme  repr4seutant  feu  Patrick  Mahedy. 

Sur  la  premidre  objection  soulevee  par  I'appelant,  cette  Cour  a  deji  eu  I'occa- 
sion  dexprimer  son  opinion,  sur  la  demande  faitepar  I'appelant  pour  etre  libdrd 
.sur^afcea,  torpus,  que  d'apres  la  jurisprudence  et  les  termes  de  I'artiole  597 
-  I  P"?'  <!«  ^fo«edure  Civile,  un  gardicn  pout  6tre  condamn^  a  repr<Ssenter  les 
effets  dont  il  seat  chargd  ou  a  payer  le  montant  dft  au  saisia^ant,  sans  que  ce 
dernier  soit  obhge  de  lui  donner  I'option  do  payer  la  valeur  des  effots  saisis,  et 
que  0  est  au  gardien  i.  demandcr  k  exercer  cette  option  s'il  le  desire 

Bn'yauraitaucune  difficuhe  sur  ce  point  si  la  rdgle  pour  contrainte  par 
corps  et  le  jugement,  qui  a  acoord^^ette  contrainte,  4taient  dans  les  termes  du 
code; -ma.s  la  rdgle  demande  4  ce/qu'il  soit  ordonnd  a  I'appelant  de  produire 
les  effets  saisis,  et  qu'i  d^faut  de  /e  faire,  il  soit  contraint  par  corps  et  emprisonn^ 
jusqua  ce  qu'.rait#roduit  les  effets  saisis  ouqu'ilen  ait  payd  lavaleur,  savoir, 
e  mbntant  de  la  dette  des  intime«,  il  n'y  a  eu  aucuno  preuve  do  cette  valeur  et 
le  jugement,  au  lieu  de  suivre  les  termes  de  la  demande  et  de  condamner  I'ap- 
pelant a  etre  incarcdrd  jtwjw'd  ce  qu'il  ait  produit  les  effets  saisisouquHl  en,  ait 
payita  valeur,  le  odndamnepurement  et  simplement  a  etre  imtaciTijusqu'd  ce 
quxlaitpayi  la  dette,  iiitirHset  frais. 

Les  tribunaux  ne  peuvent  atjouter  aux  deman^cs  des  parties  et  prononcer  des 
condamnat.ons  plus  on^reuses  que  oelles  qu'elles  requifirent  par  leurs  conclu-      " 
81008.    (Art.  17,  C.  de  Procedure  Civile).    C'cst  cependant  ce  que  U  Cour 
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inoarri?!    A   "       ^  4»A^Ue-i„tim6i  demand.ieot  que  i'appelant  f«t    Mocm... 

1^  '  .P^"-  ^'-  ^-  ''•  '"'  '''  »^'  3>  ••  P™"-  '^^  •■'  -•-'  d-  e^" 

«M8«  et  ensu.  e  de  condamner  r.ppolant  4  fltre  incarodrd  jusqu'A  oo  qu'il  los  etf t 

pn^uita  ouq„'.I  e«t  pay^  la  „o„t.nt  de  leur  Evaluation  ;  a«^^^^ 

«  cond.mn<J  r.ppe  a„U  fitre  emprisonn^S  ju,qu'4  00  qu'^^ 

de  la  dotte.  oe  qui  n'dtoit  paa  dcniandtf  par  les  intim^..  ' 

.'.?/l'"^f '"i'^ "'"  P""''  *"""'"*"''  «"'«'  ™^'«"*  «''"»  «»  Pfoc-sJ*  oa  il 
.ag,t  de  contramto  par  corps,  que  jo  ne  puis  ooncourir  dans  lejugement  qui  va 
et^prononcdparlan.ajoritddeIaCour.  JWais  inBrni^le  jug  ment  otalnull  ' 

Mbil  ef  iL  r      •!     r"?  P""  y  ^'"  P"^-^^  ^  l'<5vaIuation  de,  moubles 
Sur  le  second  po.nt,  ,1  „'y  a  auouw  difficult^,  et  nous  sommes  tous  d'accord  4 
thr  wr  'T.''^""''"'  ""  '-  contestation  do  Csrnd 

JI  B'est^glisstf  une  autre  errettr  dans  lo  jugewent,  en  ce  que  I'appelant  a  6t6 

rj^!!r»?rVv;     ^  quedemnndespar  la  rtgle.  Cos  deux  erreurs  corriJes 
la  mjont^J  de  la  €)our  est  d'opinion  de  maintenir  le  jugentent  quant  arsuSui 

The  alln  ?'^^^  ^  ""i  '•*"'  •'^''"'  Chief  Ju«tieo  is  on  a  matter  of  detail.     ' 

h«pa.d  the  full  ajnountof  the  judgment,  inter^  and  cost^for  P^dC  the 
effeets  seized  and  plaeed  under  his  guardianship,  without  giving  any  alZt  ve 
to  pay  the  value  thereof.  That  the  said  judgment  is,  morJoverfilillSnr 
17"     Zf":  'PP^""*'   *'•''  ^""^''«''  is  condemied  to  2  .hTamo„rof  - 

costa  .neurred  by  a  third  party  claiming  the  right  of  property  b  a  Iw^^^^^       > 
goods  se„ed    the  judgment  for  which  exeeuUon  iled^  a'd  undChic^  he 
go^s  were  ^^d  condemning  the  defendants,  in  their  ispective  caluies  of 

_  There  is  nothing  in  the  objection  that  the  rule  did  not  offeAhe  appellant  the 
.lternat.veto  pay  the  value  of  the  goods.    This  was  deeiderby  t^Court  ^f^'' 
Apped  m  the  case  Of  Lev^,on  &  Cunnin.kan.  ^  Boston,  mis  ^  JllL^^T 

•2L.C.J.297.  "  ' 
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am  not  awaro  of  any  case  tl.nt  has  rovorata  or  in  any  way 'put  in  question  that 
decision.  It  was  before  the  Code,  but  article  697  C.C.P.  Hccma  to  have  bc«i> 
carefully  drawn  Do  as  to  preserve  the  old  law.  The  guardian  is  condemned  on 
pain  ot  coprcive  impriBonmcnt  to  produce  the  property  or  to  pay  the  amount  duo 
to  the  sc.zmR  creditor.  The  article  then  goes  on  to  say  :  "  Ho  may,  however, 
upon  establishing  the  value  of  the  effects  which  ho  fails  to  produce  be  dTschargeil 
upon  pnyment  of  such  value."  Jhi,,  then,  is  an  exception  in  his  favour, 
and,  I  take  it,  open  to  him  at  nil  times,  since  ho  can  be  "  dischar«pd  "  upon 
payment  of  such  value.  JIo,  then,  has  no  need  of  a  reservation  in  Uho  judg- 
ment of  a  right  which  ho  has  by  law,  and  of  which  the  judgment  could  not 
^       have  deprived  liiiii^  , 

The  other  objection  is  that  he  has  been  condemned  to  -pay  costs  incurred  by  a 
„        third  party  claiming  the  right  of  property  in  part  of  the  goods  seized.     What 
f         the  law  says  is  that  the  guardian  shall  pay  the  "  amount  due  to  the  seizing  credi- 
tor."     The  rule  iu  this  case,,is  somowh^  confused  in  its  form.     After  setting 
up  the  failure  to  produce  in  accordance  with  the  summons,  the  rule  goes  on  • 
"  That  the  said  guardian,  McUaflFi'ey,  is  ('  be '  is  probably  intended)  ordered  to 
produce  and  hand  over  to  the  said  sheriff  the  saiil  moveables,  goods  and  effects 
seized  in  this  cause,  and  placed  in  his  care  and  keeping,  and  described  in  the 
said  schedule  hereunto  annexed,  and  that  in  default  of  his  so  doing  he  bo 
contratnt  par  corps,  and  incarcerated  in  the  common  gaol  of  this  district,  until 
he  has  produced  the  said  moveables,  goods  and  effects,  mentioned  and  described 
^.    in  the /»roc^«-t;cria/ of  the  seizure  thereof,  by  the  said  sheriff,  and  also  in  the 
said-Bchcdule  annexed  to  the  said  writ  of  venditioni  exponas,  and  also  in  the 
schedule  hereunto  annexed,  or  pay  the  value  thereof,  to  wit,  $539.42  currency 
being  the  amount  of  the  debt  and  all  the  costs  in  this  cause,  with  interest  on 
$262.62  currency,  from  the  2nd  of  January,  1 875,  on  $3.17  currency,  from  the 
19th  day  t)f  April,  1875,  aud  on  $108.05  currency  from  the  20th  day  of  June, 
1876)  at  the  rate  of  six  per  cent,  per  annum,  unless  cause  to  the  contrary  be 
•       |v<hown  on  the  1 5lh  day  of  April  next  (187'9),  at  ten  of  the  clock  in  the  forenoon 
I    or  as  soon  as  counsel  can  be  heard,  at  the  Court  House,  ifl  the  village  of  Sweets- 
i  burgh,  in  the  District  of  Bedford,  sitting  the  said  Court,  the  whole  with^jits." 
f    \  J^^  •'"^'  therefore,  a  tender  to  pay  the  value,  if  that  had  been  necessary,  and 
p„„  '.|he  value  is  fixed  at  $539.42,  which  is,  according  to  the  calculation  of  the  party 
^        tnoving,  and  which  is  in  no  wise  contradicted,  "  the  amount  of  the  debt  and  all 
,        %  costs  in  this  cause."    As  the  mis  en  cause  has  not  contested  the  value,  I  do 
« -       not  see  how  we  can  interfere  and  say  that  the  goods  were  of  less  value.    But  the 
amount  of  the  debt  and  costs,  on  its  face  appears  to  be  more  than  he  has  to  pay, 
jn  order  to  get  rid  of  his  imprisonment,' by  all  the  amount  of  the  costs  pnJ 
Mahcdy'8  opposition,  and  this  must  be  deducted.  The  rule  goes  on  to  ask  m«|- 
than  this,  and  more  ihan  plajntiffs  contend  is  the  value  of  the  goods,  and  as  the 
judgment  following  the  rule  <[rders  the  mis  en  cause  to  be  imprisoned  not  only 
until  be  shall  have  paid  $539.42,  but  also  interest  over  and  above  their  Value,  I 
think  the  judgment  must  be  i-evised  in  this  respect  also.    The  appeal  will  there- 
fore be  maintained  with  costs;  and  tiie  judgment  will  be  modified  by  deduoHng 
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the  amount  of  those  costs  $71  and  soine.oenti.,  nnd  by  strikiDg'  out  the  subse- 
queot  interest. 

Thejudgmentisasroljows:-—  -. 

"  Seeing  thot  the  judgment  of  the  16th  day  of  April,  1879,  doi'iaring  the  rule 
issued  ID  this  cause  absolute,  orders  that  tW  said  Henry  McCaffrey,  mis  en 
cause  in  tlio  Court  below, -'qow  appellant,  be  eontraintpar  corp,  and  incarcera- 
ted in  the  common  gaol  of  the  District  o^ Bedford  until  he  sh^ll  have  paid  to  the 
Respondents  (plaintiffs  below)  the  sum- of  $539.42,  being  the  amount  of  the 
d|bt  nnd  nil  the  costs  in  this  cause,  and  with  interest  on  $262.62  from  the  2nd 
da^  of  January,  1875,  on  $317  from  the  19th  day  of  April,1^75,  and  $108  05 
fjom  the  20th  day  of  June,  1876,  at  the  rate  of  six  per  cent.,  and  condemns  the 
sfid  appellant,  mi,  en  came  in  the  Court  below,  to  pay  the  costs  of  the  said  rule 
t|>  be  regularly  taxed  at  $28.10,  currency; 

I  "  Seeing  that  by  law  the  safd  appellant  cOuld  not  be  condemned  to  pay  more 
tbjjn  the  amount  due  by  the  defendant  to  the  seizing  creditors ; 
j  "  Seeing  that  in  addition  to  the  amount  due  the  seizing  creditors,  the  said 
judgment  condemns  the  said  appellant  to  pay  a  sum  of  $71.30  for  costs  to  which 
:i  third  party  claiming  the  right  of  property  in  a  portion  of  the  goods  seitpd,  was 
condemned,  and  which  did  not  form  part  of  the  said  amount  due  by  the  defim- 
dant  to  the  seizing  creditors,  and  also  the  interest  on  the'siim  of  $317  from  the 
19thdayof  April,  1875,  instead  ofon  the  sum  of  $3.17; 
"  Seeing  that  in  the  said  judgment  of  the  16th  of  April,  1879,  rendered  by 
^  the  Superior  Court  for  the  District  of  Bedford,  there  is  error  ',^ 

"Doth  reverse,  annul  and  set  aside  the  said  judgment,  «n.|  pftceeding  to 
render  the  judgment  the  Court  below  ought  to  have  render,  d,  doth  order  that 
the  said  Henry  McCafirey  be  detained  in  the  common  gi.ol  of  the  District  of 
Bedford  until  he  shall  have  paid  to  the  respondents  (plaintiffs  below)  the  sum 
of  $373.84,  amount  of  the  condemnation  in  this  cause,  with  interest  upon 
$262.62  from  the  2nd  January,  1875,  on  $3.17  from  the  19th  April,  1875,  and 
on  $108.05  froto  the  28th  , June,  1876,  and  the  further  sums  of  $40.05,  costs 
incurred  to  have  the  original  judgment  declared  executory  against  tho  defendant 
as  representing  the  late  Patrick  Mahedy,  the  original  defendant,  of  $17.60  for 
costs  pn  writ  of  fieri  facias,  of  $3.20  for  costs  of  venditioni  exponas,  and  $30.3§ 
for  other  costs  incurred  on  said  mxi  of  venditioni  exponas,  together  with  the 
costs  incufred^on  the  rule  for  contratnte  par  corps,  said  costs  hereby  taxed  at 
the  «um  of  $28:10.  (Hon.  Sir  A.  A.  Dorion,  C.  J.,  dissenting.)"  ' 
i2.  <£  Z.  Zo/2amme;^r  appellant. 
Lucoste,  Ghhenskif  deSisaillon,  for  respondents. 
(J-K.) 
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MONTREAL,  26th  APRIL,  1881.        A 

C<>ram  Hon.  Sib  A.  A.  Dobion,  Ch.  J.,  Monk,  J.,  R^msat.  J..  Cbo«,  J 

BABt,J.  -=r^ 

No.  no. 

MILLER, 


/ 


Appillaiit  ; 


ANU 


pOLEMAN  IT  vin, 


8. 


1 


.     RlSPOMDBim. 

rSrl^l"!,!™^^'.'^".'"  bcln^  executor,  wt»«  Ifh,  wereth,  tutor  (though  .ot 
th.  .Mriflce  Of  he^;r.l  S.  J  '^"  "'  """ '"  ""■  ""*"••»  ""  "■•  ■»"'»'  •»  P'""" 

(S^eotte,  J.)  rendered  on  the  17th  October,  1879,  by  which  the  appellant  wa 

01  »4I,J78  cj.,  besides  interest  and- costs.  ;    j. 

ru^^^'J"'  ?''"'?'  ^'  ^-  '^^'''  "  •"  ""'•'"•  of  account,  and  by  the  final  jadJ 
Tay  to  t"bf  fir     '  "f  "^^''^"'"'  '''''   *''«  »PP*"-^  --  condepintdfo 
SLm^^  mJ    T    ""*  '•''  '•""  '^*^''278,  and  interest  from  the  6thlf 
>    iJecember,  1875,  and  to  contratnte  par  corpt. 

'Jo::T:1  ^:  *'"  ^"'^"^"'  -"^  '^^  "-^  '••'«^„  •>-  ^-n  nse  to  the 

vill«  l^'n  f  ■  ^'"""u  "^  ^"^^  ^"'"'^'^^  ^'«"'«"^  '«^«  °»""ed,  at  B^lle- 
villo  m  Ontario,  on  the  4th  of  November,  1841.  ^ 

A  n!!;*'M  ™*  ?f  I***'"  "T^"^'  '''"  *'"  *''•"'*""'  Susanna  Louisa  Colemari  and 

iLk-     i'  ^n  r*"'  ''^^  fe'n.-'le' respondent,  who  wa,  born  in  1846.     / 
isl,        .  ^'  .^^'^T  ""^^  '"'«  '^l^  «»  Belleville,  on  the  10th  of  Februarv 

lhel!ZL       TJ^"  '"J"'^'"*  "^  ^''  Property.during  her  life,  or  unui 
she  fomarred     and   the  property   to  his  children.     He  appointed  his  wife 
Lewis  Walbrtdgeand  William  Hope,  his  executors,  and  died^n  1863     wL 
bridge  and  Hope  Mb^<,enounced  the  executorship. 

bv?h«*^^l"'^."^AV^^^'^"-  Coleman  made ber  will,  at  Montreil,  where- 
by she  bequeathed  alKher  property  to  her  two  children,  and  appointed  the 
appelkntand  Francis  J^„s  as  her  executors,  authorUing  them  ^  continue 

The  an^7'  "        ^  '' T^  ""*"  ''*«•' "•"-««' «'  '^^^  -ge Afmajority. 
The  appellant  was  thejimarri^  to  a  9igt,rnf]tfnL^^  ' 

Tore  the  maternal  undle  of  the  fern a^  respondent  and  of  her  sister./ 
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Mrs.  Coleman  died  on  the  26th  of  Juno,  1853. 


-— «,  *wvv.     Hor  property  consisted  of      MiUef 

one  quarter  of  lot  Ko.  1,  in  the  first  range  of  the  parish  of  Chateauguay.     The  ColJS^^  ,„. 

children  had,  beside.,  the  property  left  to  them  by  their  late  father,  which  con- 

sisted  of  a  lot  of  land,  with  mill,  and  two  houses,  at  Belleville,  against  which 

there  were  several  niorJgagos  registered,  amounting  to  about  $5  000  «• 

On  the  12th  of  June,  1854,  Catherine  Connolly,  a  sister  of  Mts.  Coleman, 
died  intestate,  and  her  property,  consisting  in  one  undivided  half  o/  certain 
lot?  of  land  in  Drummond  street,  Montreal,  went  to  her  brother,  Patrick  Con- 
wolly,  and  to  her  sisters  Rosaniia,  Susan  and  Sarah  Connolly,  and  to  *er  two 
nijoes  the  female  respondent  and  her  sister,  as  represf nting  their  late  mother 
wha  thereby  became  possessed  of  one-fifth  in  the  undivided  half  of  said  two  lots  of  ' 
land  in ,  Drummond  street.  * 

On,the  2nd  of  May,  1856,  Susanna  Connolly,  the  wife  of  the  appellant,  made 
her  yill  and  bequeathed  to  him  the  undivided  half  of  the  lots  of  land  in  Drum- 
mond street  for  the  use  and  benefitof  her  twonieecs,  the  female  respondent  and 
her  sisted.     Mrs.  Miller  (Susanna  Connolly)  died  shortly  after. 

In  1861,  Susanna  Louisa  Coleman  died  a  minor,  leaving  the  female  respon-   ^'^"^— 
dent  as  her  sole  heir.  *^        "     .. 

Patrick  Connolly  died  about  1862.  intestate,  and  the  female  respondent,'  his      , 

niece,   inherited  one-fourth  of  his  estate,  which  consisted  of  his  .hare  of  the  ' 

Chateaug^iay  farm  and  of  one-fifth  in  onoundividcdhalf  of  the  Drummond  sireet  I 

lots.,       ^■.    ^,,.,...,:.....-.-.-v^-.-.. „.„.....,.,'..;.  ,  [     . 

On  the_3rd  ofAugust,  1864,  Sarah  Connolly  gave  to  the  fbnft.)a  respondent'^         i 
her  share  in  the  Drummond  street  property,  wliich  apparently  consisted  in  one- 
fifth  and  one-fourth  in  another  fifth  of  one  undivided  hairof  8..iS  Jots.    ,Tho      r'^  "v 

appellant  accepted  this  donation  for  the  female  respondent,  Mudassuwed  in^he 
deed  the  quality  of  tutor.  \.^  .         ^ 

In  Jply,  1867,  the  female  respondent  became  of  age,  and  on  the  2lst  of 
April,  1808,  she  married  LouwEdmond  Am6d<5e01obensky.     They  aw  separ-  ' 

A     rio^fT^f    ;^^*^'^i«ft>'«  her  «»«rriage,  that  i».  on  tho-9thof^it .'  '  •/ 
April,  1868,   the  female  respondent  gave  a  full  discharge  to  the  appellant,  as',  j -" 

having  been  eiecutor  to  her  mother's  last  will ;  she  acknowledging  by  this  dis-     '  "■     ' 
charge  that  ho  had  rendered  to  her  a  true  and  faithful  account  of,  his  adinlnW      '  *  ^ 

tration.  '  7  •**^ 

On  the  2nd  of  November,  1868,  the  female  respondent  being  authorized  by  N  m 

her  husband,  sold  to  the  appellant  aU  the  rights  and  shares  she  had  in  an  undi-  1 

vided^half  of  the  Drummond  street  property,  for  »5,000,  which  sum  she  aoknow-  ^ 
ledged  to  have  previously  received.     It  is  admitted,  however,  by  the  appeUant 
that  he  then  only  paid  to  her  a  sum  of  #360,  leaving  the  sum  of  $4,640  to  be 
accounted  for.  v 

The  property  sold  by  this  deed  was  not  the  undivided  half  bequeathed  by 

Mrs  Miller  to  the  appellant  for  the  use  of  her  nieces,  but  the  shares  which  oame         ' 
to  the  female  respondent  by  the  death  of  Catherfne  and  Patrick  Connolly,  by 
the  donation  from  Sarah  Connolly  and  by  the  decease  of  her  own  sister.     These 
".."^  """"i^**^ j°  one-half,  or  about  one-half:  of  the  undivided  halPnf  th^^jots  ^p 


4      : 


rf4 


-tronrareHrstrecI,  or  one-fourtfi  of  the  whole.     This  appears  from  ths^term* 
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r„u?»^'       f  .t''"  <^c«J.   from  the  fact  that  the  appellant    olaimod  the  other 
Cota««„  ,ir.  btving  boon  boquo.thod  to  him  by  hU  wife,  and  .lao  by  hi.  answer. 


half 


■  -    -J    ....«,     »..v.   m,a^,   uj    Ilia  auBWOr. 

I  he  female  roapondent  allowing  in  her  declaration  that  the  appellant  had  had 

the  management  of  all  her  property  since  the  death  of  fccr  mother  (26th  of  June, 

1H63),  that  th*.di8ohorgo  of  the  ninth  of  April,  1808,  was  null,  having  bMit 

obtained  by  fraud  and  without  a  previous  account  by  thoappellant  of  his  ad- 

miwstration  of  her  estate  and  property,  and  that  the  sale  of  the  2nd  of  Novem- 

bor    1868,  of  the  Drumrnond  «feot  property  was  {ilso  null  as    having  been 

pado  to  tha  appellant  before  he  had  rendered  .^n  account  of  his  administration, 

^WTfurthor  that  the  appellant  bad  in  his  hand  property  belonging  to  her  to 

tho  amount  of  «C0,000,  prayed  that  the  discharge  of  the  9th  of  April,  1868,  and 

the  sale  of  the  2nd  of  November,  1868,  be  set  aside,  and  that  the  appellant  be 

condemned  to  account  to  her  for  his  administration  of  her  property,  or  to  pay 

to  her  $60,000.  and  that  he  bo  held  to  be  contrsignahU  par  coZ, 

To  this  action  tho  appellant  pleaded  : 

1st.  Cumulation  of  action,  inasmuch  as  tho  respondent  asked  by  the  same 
aotio^  an  account  of  appellant's  adntinlstration  and  tho  rescission  of  tho  deed 
of  sale  of  tho  2nd  of  November,^  868. 

2nd.  That  the  respondent  sold  her  share  of  the  Clintcauguay  property  on  the 
9th  of  June,.  1875,  and  that  he  never  had  tho  administration  of  it,  nor  received 
any  rent  from  said  property.  ' 

3rd  That  Susanna  Connolly, -his  wife,  had  bequeathed /th«  one  undivided 
halt  of  tho  Drummond  street  property  to  him,  and  that  she  had  authorised  him 
to  dispose  of  It  for  the  interest  of  the  respondent  and  pflwr  sister,  and  that  under 

"^.wnr*" '!"  T.f"''"°'*  *^  the  enjoyment  of  ^  mMj  during  his  life. 

4tii,  ihat  the  Belleville  property  wassold  bjh|he  sheriff  on  the  16th  of  Feb-  ' 
ruary,  1865,  to  John  Bell  for  $300,  and  a  deed  glv^nof  iton  the  6th  of  Goto- 
ber  18b5,  and  that  he,  tho  appellant,  lad  purchased  the  property  from  Bell  in 

6th.  That  tho  respondent  had  given  him  a  full  discbargo^n  the  9th  of  April 
868,  and  he  further  denied  all  the  allegations  of  the  declaratW     ■ 
On  the  first  plea  the  Superior  Court  held  that  there  was  cumulation  of  action, 
and  ordered  the  respondent  to  make  her  option  between  her  action  ^  redditiw 
decompte  and  her  demand  to  annul  tho  sale  of  the  2nd  of  November  >868 

I  oaonotunderstandonwhatprinciplesuchajudgment.whichappearsV^eto 
be  at  variance  with  tho  most  elementary  rules  of  French  procedure,  couM  h^ve 
been  rendered.  If  the  discharge  is  null,  the  appellant  is  bound  to  account  to  th^ 
female  respondent  for  all  the  property  he  has  belonging  to  her,  and  if  the  sale  is  ^ 
'Jso  null,  the  property  sold  forms  part  of  the  property  for  which  be  has  to 
*-ount.  as  well  as  regards  the  property  as  Vor  tho  iaoaes  and  profits  he  may 
*  derived  from  it.  Yet  as  the  respondent  has  not  appealed  fi^mthis  inter- 
.ry,  but^has  made  her  option  to  proceed  with  her  action  en  reMtion  de 
[c,  we  have  now  toothing  tq  ^^6  with  that  part  of  the  action  which  has  been 
abandoned.  \ 

^"^';.^'^"^f'^:^871,  th^^  iiu)  r^spondont  WnH  h«H 


locu 
compt 


-toiJB-^arand  Ber  action  was  dismissed. 


w^ 


ifl«^-^  n^-*l-i^,j^ 
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c«veatnerenUf«,»U,cde.thofW 


Tj)l«  judfimont  wm  reforscd  by  thtt  Court  of  Rovlair   irf>n.i«  i„A.^    » 
•  1^,224.08,  ,„cl„d,„g  W,J40,  beiny  Ibe  b.l.D«o  of  ih,  „1„  „f  ,h,  DraZLa 

»..d,  b..  i.  ,,i.b.,  ,„™ ,ij  „bM«  ^r^r.  ^  3  j™':'^ 

««.!  .c.,oa  .bich  ...  b«  brooghi  .itW  «  lb.  d.„i.il,  of  ,b.  pjr^rX 
or  « tb.  p^j5.  .be„  b.  .«  ippohW  to  tb.  .«i»  ,bi.b  ^I'bTlUbt^ J 

tb.  wd  of  Mn.  Colcm..  b.  m.  .ppoiourf  ..Motor  to  bcr  l»t  «m  .nd  tolo/ij 
b.r  .bJdr.n.1  A  .bough   .b.  »pa.i.,  of  tutor  .„„...,  t,Zl,co°f!ld     ' 
•  upon  bim  m  r«,ui«d  by  I.W  (Art.  249  ,od  922  C.  0  )  vet  bl^nib.,  .     ^ 

U.t  b.d  b„  dOm,.,l.,  .„d  wber.  b.  ...  .ppoi.ted  .,«u.o,  i,  M».  clZt 

.pXT.rL^s'^rbroZ.:^--::^  ^::^-t 

tarn  rt,*  ^  .,pd,„.  .d„i„  t.  j„  ^^  ,,_^g  ,,  _,^  «..^tu«  .^ 
_  Th^jit  ,M  ImkJ  in  1847  b,  Mr.  ColanM  lo  on.  Muton,  fcr  10  ,«,„  .i 
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Miner, 
•ml 
ColMMUiat 


186S,  when  he  rcocivod  tHOIVom  RIacklook.  The  apponanl  Airthor  iitiit4>«i  Ihattho 
Tir.  mill  wa*  alwajra  loaaod  for  $400.  except  in  1859,  when  it  woa  looacd  to  VVaHnoe  for 
1800,  and  in  1804  and  1805,  when  it  waa  leased  for  9300.  Thia  inolucded  the 
.wooden  houio,  and  the  atone  houne  waa  alwajs  leaaed  for  tlOO  eioept  iq  1606, 
when  it  wA  rented  for  |140,  and  in  1857  for  1120.  Tho  appellant  aoknow- 
ledgea  having  rcoeivod  altogether  for  ronU,  isauea  and  proflu  from  the  mill  and 
houaea  the  abovo-namod  aum,  14,658.07. 

The  Court  below  charged  him  with  118,600,  that  la  H.^^filOS  more  thtn 
bo  has  admitted.  '        « 

The  rent  for  1863,  which  i»  oliargcd  to  tho  appellant  by  the  judgment  of  the 
Superior  Court,  is  not  cliiinied  by  tho  notion,  and  it  appear*  by  the  evidence 
that  from  the  death  of  Mrs.  Coleman,  June,  1853,  to  1855,  F'mnoia  Mullina 
alone  adminiatcred  the  nollevillo  property  and  received  the  ronta. 

As  tho  exeoutors  are  only  responsible  for  what  they  actually  receive  or  ought  to 
receive,  and  aro  not  jointly  and  soverally  responsible  for  each  other's  administra- 
tion (Art.  913  C.  C,  Darling  ot  al.  vs..  Brown  ot  al.,  2  Supremo  Court  Hop. 
26),  tho  appellant  is  not  accountable  for  tho  rents  so  received  by  Mullins. 

On  the  30th  of  September,  1865,  tho  Bjllevillo  property  was  sold  by  the 
sheriff  to  John  Bell.  g!ho  oppcllont  acknowledges  tKat  from  1855  to  1865, 
when  tho  property  was  sold,  it  was  leased  for  $5,646,  but  that  heAhas  only 
been  able  to  collect  14,058.07,  and  that  ho  has  received  nothing  since. '  There 
is  some  dou^bt  about  a  cheque  for  $10.0  sent  by  Wallace  to  Miller  in  February, 
1801,  and  for  .which  .tlie  lottcr  has  not  given  credit.  Miller  says  that  either  the 
chjquo  wns  not  paid,  or  that  it  is  the  same  sum  credited  in  May,  when  ho  returnfl# 
from  Florida.  This  $100  is  not  included  in  the  above  amount.  In  1868  Boll  recon- 
veycd  tho  property,  but  tho  appcliont  contends  that  ho  then  purchased  it  for 
himself.  It,  however,  oppears,  by  the  evidence,  that  on  tho  29th  of  September, 
1865,  the  duy  previous  to  tho  sale  of  the  mill  by  the  sheriff,  b4II  drew  on  tho 
appellant  for  $545.38,  bciing  tho  amount  of  his  clurm,  and  that  it  was  under- 
stood that  Be^Jl  would,  after  purchasing  the  ^property,  reconVoy  it  to  the  oppel- 
lant  for  the  rea^ndcnt.  The  appellant's  letters  leave  no  dombt  on  this  point.  • 
The  appellant  accepted  and  paid  Bell's  draft,  and  aftormrda/ insisted  on  a 
reconveyance  of  tho  property,  which  waa  only  effected  in  1868.  (  Thu  reoonvey- 
aitco  must  bo  oonsidercd  foe  the  benefit  oC  the  reflpondo  '    " 

The  rent  for  1865  was  $300.    The  aptoellant  says  tj>^  property- was  then  in 
the  hands  of  the  sheriff,  and  he  has  reooivoj^^wrTeiffr^ 

I  think,  liowever,  that  as  the  appellant  had  repaid  BeU'ffxlaim  about  the  time 
the  sheriff's  sale  took  place,  Bell  must  have  held  the  property  for  him  from  1865 
to  1868,  and  must  have  accounted  for  the  rents  as  he  woa  bound  to  do;  and  if 
Ire  did  not  do  bo,  it  must  have  been,  owing  to  the  negligence  of  the  respondent, 
-who,  in  either  ease,  is  responsible  for  such  rent.  The  mill  was  then  in  »  bad  state 
of  repair,  and  could  not  yield  moire  thon'it  did  in  J^64  and  1865,  that  is  ISaO 
per  annum.  ^TkBS  would  give  $ljfe00  for  the  fouf  years  of  1865,  1866,  1^^ 
and  1868,  and  four  hundred  dollars  for  the  rent  of  the  stone  house  during  the 
same  period,  ii^  all  $1,600.  ,"       -'-.      * 

There  is,  uuriHiver,  „tlifl  nnt  Tot  1869  and  1870,  which,  at  the  same  nte. 
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•Tldeooe  of  fraud      Thow  wn™  ,IAK»;  ♦    k     ","*"•''•«' P"o«-     There  w  no 

The  debit  side  of  appolIunt'H  aceount  conMisU  :_ 

1.  Of  the  lunifl  received  for  imuea  and  proau 

2.  Ofthe  price  .of  the  Belleville  pr;per.y         '  •!'"««  "^ 

3.  Of  the  b„.«nec  of  .he  price  of  Tuiud  •;;;;:rp;pe;;;:;z  S  So 


of       »•'"*. 
ftsd 

ColMMU  •!  Vlfl 


1. 

2. 
3. 
4. 
6. 

C. 
7. 
8. 
9. 


^  'K        117,948  07 

Tlu,  credit  .ide  oonM«u  of  .he  sum,  paid  by  .pp,II.„t  „  fallow.  .«~~ 

Amount  admitted  by  the  c/eA«/,./«e«m;,.« .  .    ....  ,. 

Lomaa'i  board  foM853,  1864,  1855    L»  ^    .. ■•'   ^'Vl^^ 

Do.  at  the  Providence,  185fi.7.. ',',',^;' •'••••••  — ^••^-         400  0© 

Do.  at  the  Providencp,  1859,  1860^...... ' ^^  ^^ 

IX).  at  St.  Vincent  do  Paul,  1859.. \'^'  ^^^  *® 

I>o.cpt  St.Vincent  de  Piiul]  1855-6 ®^  *^ 

I)o.UMra.  Coleman  and  Louisa,  1853:::: " '''"'"""  ,f*  ®J 

Paid  Atheneum  Insurance  Company               7 .•  I'    „     "" 

PaidAES..  Leprohon ...    r. ^84  00 


10.  >uidBirk8&Co. 


./. 


•••*>•••{•.. 


11.  Paid  Miss  Burroughs /"*/ 

fa*  pli  ^^l^  ?™  ^"'""■""oe  Company: 


Paid  Dr.  McCullooh 

14.  Paid  McDonald  Ar'co :::::::::: 

15.  Paid  Mathewson's  account...::: • 

16.  Paid  J.  AT.  Bell ■ 

17.  Paid  Wm.  Benjamin's  account 


18  60 

1  40 

30  76 

91  60 

247  25 

7  40 
16  00 

7  50 


IS.  1858,  trip  to  Murray  Bay..           ■  *^  ^* 

19.  I860,  trip  to  Murray  Bay..:.:"'.' ' '  ^3  25 

20.  1862,  trip  to  Murray  Bay          ' ' ^^  .00 

21.  Paid  Dr.  Fremoflt... •''•• 30  00 

22.  Paid  Mrs.  Tass^..,.           * ' 60  09 

23.  Paid  Smith  &  Co "* ' ^^  42 

24.  Paid  Hodson ...' V'*"' 6  80 

25.  Paidforbooka ..::      '""■■ 6  00 

26.  Paid  Jourdoin'B  bill •   '*^*"* ^0  00 

^•*^' • 4  B5 

* • •  39  93 


37.  l»«id  if.  Jttoygtn  &  Co. 


I 


I  ; 

i'- 
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E 


5  (10 
20  00 

8p0 
65  00 

na  00 

500  00 

7  2S 

78  50 

20  00 

3  00 

180  00 


m.  PfM  J.  B.  Howi« 

gltit.  t9.  I»«id  M«.  TaM« 

m   P«id  Dawson  &Oo ./: 

%■  Sewi^  Maohina ,^f^» , 

jP,  P«idLebl»n«  k  OuMj.X..... 

if.  fW  r?^«pondeBt ,  ,. 

34.  P«id  Ky^knd .^, 

36.  I»«ld  A.  A  W.  Roberuon 

38.  Paid  Mdo.  Twii.4 

37.  Paid  Furroll , 

38.  Ralanoo  \md  Tur  taxct  and  ToncM  of  Druinmond  itroet  pro- 

perty  '. 

80,  Pi»ld  John  Ikll , , "].'.*.'"        5^5  33 

40.  Paid  nppcllant'H  judgment  againat  Mm.  Coleman 2,014  14 

41.  Puid  Oilnra'B  judgnionl ...^ "  420  QO 

42.  Paid  TruNt  &  Loan  (>).  Mortgage .„'. 1  60&  00 

43.  Paid  Intcreat  for  1856  and  1857  paid  Trust  aai  Loao  Co 258  ol 

44.  Paid  Kqaitable  Firo  Inauranoe  Co. 40  00 

45:  Amount  of  intcreat  to  wliioli^  oppollant  Is  entitled  as  per  atato- 

"»<""••' v;;^ '. 5,028  47 

**  V  '  118,638  14 

All  the  above  items  with  the  oxooption  ofitoms  40,  41,  42,  43,  44,  and  45 
-  -  liiivu  bocu  admitted  by  the  roopondent,  son^dj^liA  debata  de  comptt  and  admis- 
aiona,  and  the  others  aftho  hciiring  ofthe^se. 

The  current  expenses  always  exceed^  the  rcoolpU,  and  the  appellont  hns 
charged  a  largo  amount  of  interest  on  his  disbursements.'  The  appellant  having 
incurred  those  cxponditurds  without  legal  authority,  since  he  was  not  duly 
appointed  tutor  to  the  respondent,  and  waa  not  authoriied  to  borrow  or  spend 
any  money  on  her  account  except  in,  connection  with  his  administration  as  ex- 
ecutor, he  cannot  be  treated  more  favorably  than  a  duly  appointed  tutor.  (Aubry 
*  ^^^®'-  ^'  P-  ^^^-y  '*«  '»  no*^.  therefore,  entitled  to  any  interest  on  the 
bnlaiS^  which  were  from  time  to  time  due  to  him.  (Art.  313  0.  C.)  IIo  has 
however,  the  right  to  claim  iiitcrest  on  the  debts  which  bore  inter  ' 
paid  in  the  interest  of  the  minor  to  prevent  tJMutolo  of  her  real  esta^ 
^^  upoij  tlje  amount  of  the  judgipent  he  held  a^nst  the  esUte.  (J 
^   vol.  1,  p.  472,  note  6;  Larombidre  on 'Art,   1251  C.  N.,  No.  6S 

B^*U9du  droit  Ftanflais  et  Stranger,  vol.  1,  p.  808;  Demolombe,  vol    27  n 
286,  i^.j3$2;  Art.  1724  0.  C.) 
~"      '     "'       is  therpfore«ntitIed  to  interest  on  the  following  items: 

.  8TATBMBNT.  -    ' 


9131  96 


let,  Amoi 
toll 


II,  $6 
,  1870,  4 


Jtom  10th  November,  1866, 

rtid  300  days 

2Dd.  On  aijioantof^pppellant'sind^flnt  for  82,014.14,  fmm  21..» 


f 


V 


Sk- 


',t         ■■lit  '  ■ 
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5'        ^Sr"""/  "'■^'"""•' ^•^'^r* «^ •^^^o-.  2l^h  A Jr  *'^'  " 

•        '«»2,,onthS..pt««.b.r,l8tO.I8y.mTdl8d.j..X^^^^  ^4  70 

>;  -««nt  of  Tr„,t  A  !..„  Oo.  «or.,.«,  of  ILio  'S  ,     ^ 
^8th  Mijr,  18fl7,  to  1  Uh  8«pu«b«r,  1870,  13  ^.an.nd  m 

^-Jf^ ;v ; --•  ..!!i^ 

W^  on  tl.o  1  Uh  of  Soptenibor,  1870,  loar.*  t  bal,.noo  of 

»J,106.33  to  be  ,feduotcd  froni>e  Runi  of  16,015.14,  loavot  .  

ill"*?    «»?';?Tf '  '~'""«  ^•""""•^  ^^-^^  '  •»»'  «'T'<"»«*'. 

""* ••••••••■•••t««««t«t«<» ,         o84  80- 

Amount  which  .ppollant  i.  en ti. led  Jo  charge  foiinterct '^'^ 

The  .mount  to  tho  crcdU  of  tlwi^pellan'tMaboTO  !•.... 18639^ 

Tho  amount  to  hi.  debit  IK. .....^.r...o,.., ......";    17  048  07 

V  '^^"'»«*  »"'''«'«o  of. ...,....:..:: ^_  ~^- 

*'■;!'  •'"V^'P""?"!!- -""'W  to  ol«in»  with  interest  «ineo  6th  of  October,  1876 

I.  Appcll«nf«  judgment  against  Mm.  Coleman go  014  1.1 

2.t)'jrara'8  judgment ^ •'^'"^J  J* 

3.  TruHt  k  Loan  Company'a  mortgage....!-,......... '  1  goo  00 

4.  In.ereat  paid  to  Trust  &  Loan  Company,  1855.  '56  .nd*57.*"".'.:  250  00 

0.  J  .lanco  of  disbursements  on  Drummopd  street  property....: L80  00 

6.  For  insurnn(»e '..                                 ^    ^     ^  mv  mm 

"• •• .••• 40  00 

V        jL  .  14,510  U 

.t  8,do  of  iho  opcount,  and,  os  the  tlm«  first  items  bore  interest,  tho  appellant 

IS  also  entitled  to  interest  on  tlwse  items.  '  «"PP«nunt 

The  claim  of  the  resiKmdent  for  hi^.her  rent  ^han  what  appellant  has  admitted 

-rejected   becau^u  ..proved  that  Mdllins  received  the  rents  from  1853  to 

!k.   '  K  .i  ';  "  /'"'*^  *•'•'  "P*^""'  ^  "^^'^^  fro"  185610  1864  n)or« 
than  what  he  has  admitted.  .^  .'  ,  "  *o"«  wwr*    . 

Th^is  no  proof  of  .nylBgllg^^^on'hi.  part.  ^  From  his  letter^  it  would 

!nl  i       A  "*  '*'^  r""^'  "^  '^•'^  °°"'*^  •'"*'  «o"«*t^  »ore,  no  doubt  he 
would  have  done  «..     Hisadministration  was  difficult.     It  was  grltuito-s.  and 

wlavUuujShttortlWuoo  the  Court  to  makTa  fair. allowaqcoV^^  ' 

.J?     .  . 


:\- 


•Tffc 


^^- 


**% 


'«:>, .  ^ 


-.i*-^ 


/  «<  '- 


I  p. 
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OA  tl>0  other^hand  I  have  not  aJlowed  to  appellant  the  note  for  |1,192,  given 
»ir.  by  Mrc  Colewftn  to  Mullin*,.  ondby  kirn  <}ndor8e4  to  the  appellant,  nor  the  'je400, 
equaj  t»;$l,^0,  wentionccrin-Mrs.  Coleman's  momorandum  book. 
'      llullins  administiyrcd  the  Bellcviho  property  from  1852  to  1865.  Ho  received 
-the  rents  without  accounting  for  them,  and  the  note  must  have  been  paid  or 
^   compensated  by  v»hat  ho  received.  The  note  has  been  long  ago  prcscribe'd.  More- 
over, the  appellant,  whowas  a.ssuming  the  duties  of  a  tutor,.^uld  not  Jittrohase 
this  note,  and  claim  it  agoinst  the  respondent.  ^    «.'"' 

As  to  the  £400,  the  entry  in  the  book  is  very  imperfect,  and  sA^uent  to  it 
the  appellant  sued  and  obtained  a  judgment  for  £500  only,  leaving  out  the  £400. 
I  consider  this  was  an  ubandpnihent  of  the  remainder  of  his  ciuiia-if  he  had  any. 
On  the  whole  the  judgment  of  the  Superior  Court  should  be  reversed,  and  the 
appellant  condemned  to  deliver  over  to  the- respondent  the  one  undivided  half  of 
the  Drummond  street  property  cmuing  from  Mr.  Miller,  as  well  as  any  right  and 
interest  he  may  bavo  in  those  small  lots  of  land  situate  at  Belleville,  wbiolv  hitve 
been  transferred  to  him  and  Mullins  by  one  Easton,  and  all  the  papers  and  doctor 
ments  which  ho  has  belonging  to  the  estate. 

The  respondent  should  bo^^condcmned  to  pay  to  the  appellant  the  sum  of 
$590.07,  with  interest  from  thc'^th  of  October,  1875,  euehvgart;^  paying  his  own 
coats  of  the  Court  below,  and  the  respondent  paying  the^sosts  ok  the  appeal.  ~- 
RAM8AY,  J.— The  fiwt  questioDithat  presents,  itself  on  this  appeal  is  as  to  the" 
extent  of  the  appellant/s  responsibJlJty.  Without  a  clear  ide^  as  to  this  all  attempts 
to  arrive  at  any  siitisfactoi'y  conclusion  must  fail.  Fortunately  we  have  toexamine 
the  question  independently  of  tlifi.  dispositions  of  the  Civil  Code,  which  has  intro- 
duced a  new  rule  (Art.  1064),  the  effect  of  which  has  riot  yet  been  defined,  and 
which,  from  the  exceptions  to  Arts.  1045  and  1710,  it  is  evidept  the  codifiers 
did  not  perGiptly  realise. 

The  appellant's  responsibility  has  ta  be  coB.^idered  in  two  ways:  first,  as  to 
the  nature   of  his  duty,  and,   second,  -as  to  the  penalty  for  failing  to  per- 
form iti      With  regard    to   the  first,  it  is  immaterialto  examine  whether 
appellant  was  a  pro-tutor,  or  whether  he  is  a  negotiorum  gestor.    Practically  he 
is  bound  to  the  same  care^. either  case.  If  he  bo  considered  as  bound  like  d  tutor, 
he  is  bound  to  use  the  oaf o  Jf  a  prudent  aduiinistrator— ho  is  liable  for  bad 
managjjment  (290  CgJ)  j?f  he  Ym  anegotiorurii  gestor,  he  will  be  protected  by  - 
the  eircumstau|«»|undif^  vbieh  in  this  particular  case  he  assumed  the  responsi- 
bility. Poti\i^^^»t,  211.  As  to  the  discharge  and  the  penalty  for  failing  to  pay  - 
the  rdi^uM^compte,  it  is  very  maferial  to  the  appellant  whether  he  be  held 
boi^d^a  t«^r,  or  whether  lie  be  considered  as  an  ordinary  nc^o/torum  yet^o'r^ 
I  r«%|ii^ciaily  to  Arts.  311  and  2227. 

It  has'been  argued  that  there  was  no  such  quality  known  to  the  laW  as  a 
pro-tutor,  and  that  the  "rule  of  Art.  311  C.  C.  cannot  be  extended  beyond  the 
person  having  the  quality;  that  Miller  could  not  be  a  pro-tutor,  even  if  such  a 
quality  did  exist,  inasmuch  as  he  had  not  the  charge  of  the  person  of  the  minor  j 
that  as  r^ards  the  Upper  Canada  property,  he  toted  as  the  executor  of  Mrs. 
Coleman's  will;  that  as  r^rds  the  Drummond  street  property,  he  acted  as  the 
fidei-cominissatjr  legatee  under  his  wife's  will,  aqd,  oottsequently,  that  he  is  not 
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rf  Th  ^         :  P?  of  Review,  gave  no  special  quality  to  Miller.      It  ruled 

1*^8  waa  null     In  e^ct  it  applied  the  principle  of  Art.  31 1  C.  C.     And  iL 
t«tt*quo8t,on*arUo  :  (l)  Can  we  alter  that  judgment  if  it  be  wron.^  ?  (2y  Is  it 

2tol    'r^'VrT-''-'''''''"'"*'"'"'-'-     It  seou,;.  however  to 
Th^  ^     17  ""''"'*^'  '•'*  '■"'"*^  "*■  "••'«'•  »  '"  «"»«  ".easur.*' concealed  to 

S  as  i   istT"^  T'  '''  r*"^"'--  U'P'-  thus  sets  forth  the  difficulty,  . 

rr  T  n\":^r  "T--'  ''"«^«'»-"   (lb.)     He  was  a  tutor  de  Mto 

r'a  Irl        '"'"^•''«*"f '^^^  »>«  "  tutor,  or  that  he  knew  himself  {7^ 

be  a  tutor,  J'  ««e  teputet  tutorem,,ive  .cit  »on  esse."  (lb.,  S  1.)    And  he  who    — 

pup.l  had  a|ta,ned  the  age-  of  puberty,  "  guia  tutor  non  «/."  (lb.,  §  3  )  ' 

Here  th^  we  Bud  the  direct  action  to  account  «,  a  tutor  given  against  one 
J^tingasaiutor,  when  it  could  no|  have  been  open  against  tbe  ^utorTavoweX 
because  thjormer  was  not  a  tutor:  Of  course  Te  cTnot  find  any  aitZuy  J 
the  Roman  law  directly  bearing  on  the  rule  of  Art.  311.  becaJseund^tio  ' 

Roman  system  no  such  case  could  happen.  On  arriving  at  puberty,  when  he 
uu,rsh.pc^ermi^^^  '         ' 

rue  Z  rJ^^^^^^^^  B"tbythe,^thorityoftheRomanlaw,Ithi„kThe 

-T^n  .•  i  -^  1  ""'  ^''^^'  *'y^  '^'''  '"'""g  theactionthatof  pro-tutor- 
hreirntr*  "^S""' "^  ^'^  ^''""''•'^'"''■♦y.  t^ere  might  be  some  question,  for 
here  ,s  a  certain  ambiguity  hs  to  the  control  he  had  everij,«.  minorl    Bwthi. 

Ttufor  r  nV  ^  '"  *'  ^"^  *'•"*  '^'  "PP*"""'  actualiy-took  the  quality 
1"?7-  u  ."'^^'^^thiswas  done  inadvertently ;  but  that  excuseis 
scarcely  admissible,  when  the  declaration  is  taken  in  connection  with  the  other 

We  nekt  come  to  the  distinction  appellant  seeks  to  establish  as  to  the  Upper 

iTuZ'^r   .««•»"«  «»'tainly  something  to  say,  but  it  aoes' not  .ppeaVto 

TheZlifr  T'  "  7'""^^'  **  '••^  '''8"'"«"*'  «•»  ^  «««»«-«'J-  Having 
kT  ^1!    «^*'"^'- "»d«'  tJ>«  Upper  Canada  law,  Itfiller's  administraUon 

K  t  Tri  'V'"*  '''"•'"*  ""*  'y  ^"^  '-«^  ^-'  Canada,  if  th:; 
t.6n  has  passed  comes  to  render  his  personal  account  of  his  tutprship,  he  does  it  ' 

J I  have  confused  two  capacities  in  which  I  was  acting,  and  I  shall  therefore  give 
^ou^nimpcrfect  account."   It  ^msthe  same  may  Ssaidof  hisadlb3a  .     ' 

Li    ,^'"T^""*«»'^*  P«>P«'ty.  ^  But  really  these  questions  are  of  little  prao-       ' 
Ctl^WK     't?'"""!.""^'  for  Miller  has  tendered  an  account  of  his  admin- 
istratioa  both  m  Upper  Canada  and  in  Drummond  street.  >  Taking  thii  view  of 
'  Vol.  2S^AnniTHT 
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the  liability  of  Millor,  it  is  unneoownry  to  entor  upon  tlic  questioii'  as  to  whether 
rir.  this  Court  could  rerorm  its  previous  judgment,  and  discharge  Miller  from  the 
obligation  to  account  ^new,  notwithstanding  the  discharge. 

One  other  question  remains,  and  it  is  whether  a  quasi-tutor  like  Miller  is  liable 

par  corpi  for  the  reli'qitat  de  compte.    If  he  is  a  tutor  de  facto,  I  cannot  see  how 

he  can  ewapo  from  the  operation  of  Art.  2272  C;  C.     If  ho  is  not  a  tutor  dc 

facto,  then  he  cannot  come  within  the  operation  of  Art.  311.     It  does  not  seem 

to  me  that  any  logical  distinction  can  be  made. 

Having  defined. Mr.  Miller's  legal  p<^tion,  we  next  psss  to  the  consideration 
of  his  liability  under  the  evidence  of  hi^dministratiop.  It  strikes  one  as  some- 
thing remarkable  that  between  1853  and  1875  an  estate,  absolutely  unprofitable, 
should  have  maintained  first  three,  then  two,  and  finally  one  person  generously, 
as  it  is  admitted,  and  have  grown  up  to  $41,278,  and  this  without  any  very 
notable  accession  of  fortune.  The  three  sources  of  this  wealth  were,  the  Upper 
Canada  property,  the  Drummond  street  property,  and  the  wardrobe  of  the  late 
Mrs.  Coleman.  There  is  absolutely  nothing  beyond  this,  for  it  is  expressly 
admitted  that  the  Chateauguay  property  produced  nothing  till  it  was  sold  by 
re^ondent,  who  got  the  wliolo  price.  As  for  the  Drummond  street  property,  it 
produced  nothing.  If  no  part  of  that  property  had  been  sold,  the  judgment 
ought  to  have  gond  to  the  effect  that  Miller  should  deliver  over  to  respondent  her 
share  of  the  property.  But  there  is  a  curious  incident  of  the  suit.  Respon.. 
dent  asked  to  have -^  deed  of  sale  to  Miller  of  part  of  this  property  set  aside. 
Miller  objected  tp  the  cbnclusions  of  the  declaration,  and  moved  that  rcspoQdent  . 
be  obliged  to  select  whether  she  would  have  an  account  or  the  deed  set  aside. 
Strange  to  say  he  was  Buccessful  in  this  motion,  and  respondent  did  select  and 
abandoned  so  much  of  her  action  as  tends  to  set  aside  the  deed  of  the  part  of 
""the  Drummond  street  property. 

Respondent  now*  contends  that  this  judgment  does  not  really  affect  the 
question ;  that  Miller  having  to  account,  be  was  obliged  to  account  for  the  loss  on 
the  bad  and  fraudulent  sale  to  himself,  and  therefore  that  the  deed  might  stand 
as  a  transfer  of  the  property  and  still  Miller  remain  bound  for  the  mal-adminis- 
tratioD. 

This  is  very  ingenious,  but  it  seems  to  me  that  the  position  iai  not  a  sound 
<Joe,  and  that  it  wars  against  the  fundamental  principle  that  you  cannot  seek  the 
«ame' thing  twice.  Respondent  cannot  hold  to  the  sale,  and  ask  appellant 
4o  pay  a  different  price  from  that  stipulated  in  the  deed.  It  would  also  sin 
against  another  disposition  pf  the  positive  law ;  it  would  be  to  prove  outre  le  conten  u 
•de  Pacie.  The  case  of  Haloro  and  Deslesdernicrs  (2  L.  C.  R.,  p  325)  has  been  cited. 
,  That  case,  so  far  as  it  has  any  bearing  on  the  matter  before  us,  goes  no  further  than 
to  say  that  a  deed,  to  which  the  defendant  is  a  party,  may  be  set  aside  by  exception 
and  without  an  incidental  demand,  provided  the  conclusions  of  the  exception  are 
sufficient.  Here  the  conclusions  were  sufficient  if  they  had  been  let  Alone ;  but 
by  an  interlocutory  judgment,  acquiesced  in  by  respondent,  they  were  struck  out. 
!lhi8  is  to  be  regretted,  for  the  Court  is  now  in  rather  an  awkward  petition.  The 
action  stands  as  an  action  to  acoovnt,  and  therefore  it  seems  we  must  deal  with 
the  price  of  sale,  and  in  doing  so  we  out  respondent  out  of  the  aotion  to  set 
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«  no  longer  avaU  bt      I  hift  M      r''  "'^  .""=•*'  ^  '"^'"'"S  a  remedy  which  CoU^^Stt  Hr 
sold  is  ni  owed  down    o^i!  '  ^'''"'^■^•/•'^'  »'>«  »'««  »«  regard,  the  property 
clitfcultyJZts    Zf     T  eTt"'r^^      '"^'^  '"'^-     But  here  anler 
Dr^mmond  stre     prTpony       tCslLf  1  "''*  "'  ''^  ^"'"*'*'"'  -  ^  ^^'^ 
Mrs.  Globensky      The  dL  «        ^  ^  ^  ''^''°"'  ''^"*  *^'"°'"  ^"8''*  f™«» 

title  and  inter  ft  will  she  th'e3  A      T^  'n''  ^'"  "^''*^'  «'^»-'  «'«-. 
have/or  pretend  ifo   to  a„V!r 

.    Ac.    AtltZethrder/ra'nLTl^Grjt^^^^^^^  ' 

divided  half  under  her  aunt  Z   mm'  !'"-,^^«^»«J^  h^^  «  clain^  to  one  ua- 

donation  andwiH^^rorherlllf  u"  ''"''^o"'*  '^'^^  '^^  by  sueeession.    / 
i»«on.eroomfo^ruM  i^^^^^^^^^  There 

anoe  of  the  shares  of  Mr/  fl  T   ,       """''  '"^"''P'"*''  *'^«  ^^^^  t°  bo  a  convey- 
other  sJeltaV  M^^^t^r^V"  I^  ^^^^^^ 
.^Uonofshares  .  to  the  ^:£::ZMrlt^;^^iZ^}-^^ 
^     SPrshares  com  ns  to  her  frnm  nth^,  »^  ^^mm     irom  lU^.  Aliller,  whereas 

Lf|deedthatMr8.Globen3icvi3thfln,oi,«^k        J    ^gain,  the  paVtios  declare  in  the      .       ' 
f      ^^Ils;  strictly  speaS^^^^^  < 

'        ler  was  seized  ofTunti  he  1  a        '"  ^'T""  "^  *'"•  P""'A'^lf.     Mil- 
any  r.u.t  under  ^1^^^^:^^^^  »>-% 

la  accordance  with  the  deed  it  helps  usto  inXr^tt^^^^^^^^^^^ 

ibre,  to  account  for  the  half  comii.^  to  Mn  a  V      tr     S,      iS?'  '**'''  *''°'«- 

heshouldbecondea,nedtoparratl^^^^^^^^^ 

to  ekamine  as  again*  Miller  th«  ITJ  ^*.    ^"'•«'*"'»''»7.  ^ben,  wo  have 

property.     No^X^'j^p^  "1^^^^^^^ 

Justice  on  the  principles  he  has  cxollJ  ^^l'^  ««J°«V^'th  the  learned  Chief 
in  deciding  th/detairof  the  17  ;  it'T""  IT^  ''^•«''  «"S'''  *«  S-'^o  - 
in  Mrs.  Coleman's  bandwJhlg  Li:^^'^^^^  "^'^''^^^''^ 

to  be  a  title.  It  will  be  observed  ^7*°.,  •  ^  ^  ^'^'  "*"*  "PP^"^  *«  «>« 
ler's  administration,  and  conre^ue„  Iv  hi  7  "-  '"  '"^'^  '*^P°""*'"S  «°  ^^'1- 
toprovewasatitle  toth^sdeTwS^^^^^  can.<^t  help  him.     What  he  had 

ler's  story  is  true  from  Te  rll!'*  "     '  °"*  ^ot.     It  is  not  unlikely  Mil- 

but  wecLotbTg^ded      :t  r  7""  ^"^^  ^"^^^^ ^*  ^'^^''-^ 

loan  was  made  to  WcJ^eZlS^^ler^r^^  ^S""''^^^^ 

an  action  for  a  similar  debt  and'  om  IHS  If  t"h  "^  j*  ''J  »>-Sing 
readily  presumed     With  rc^rrl  f«  ^k     *i.   '  /!      *    ^"'''*  "^  abandonment  is 

Der  nut     Tki.  1.  .  °""°?. ""«'"'.  "M  'ken  he  gate  interest  at  die  „te  of  ai. 
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"tad''       tothemfJUr.neverthoIessitisprobably  thosaforule,  nnditisoortainlythoruleof 

ColemtaetTir.  law.     Ain()«fifce  old  writers  we  find  it  hid  down  that  if  the  minor's  inooiuo  is 

insufficient  for  his  support,  his  own  sorvioos  must  be  employed  to  oico  out  his 

income.     Our  sociol  ideas  would  have  boon  not  a  little  outraged  if  Mr.  Miller 

had  taken  this  young  lady  from  sohool  in  order  that  she  might  do  something  for 

her  owa  support.     Mr.  Miller's  position  wis,  therefore,  a  difficult  one;  but  he 

bad  a  remedy.     Ho  could  have  obtained  an  authorization  to  borrow  money  or 

'  to  advance  it.     This  ho  did  not  do,  and  now  the  estate  cannot  be  charged  with 

interest.     We  refuse  Miller  iriterc^t  on  all  his  advance!".     The  learned  Chief 

Justice  has  entered  very  minutely  into  the  dctaiUof  the  receipts  and  expenditure, 

,         and  I  concur  with  him  in  the  rSsult  at  which  ho  has  arrived.     I  find,  too,  that 

the  conclusion  to  which  the  Co^t  has  come  is  subst  intially  supported  by  the 

,  evidence  of  Mr.  McDonald,  the  afeeountant.     As  has  been  remarked,  his  oalouLv 

^     ^        tions  cannot  always  be  used  bccatkso  in  dealing  with  the  figures  hor  admits  what 

.  we  cannot  legally  ollow,  and  therd^ore  much  of  his  labor  is  lost;  nevertheless  his 

evidence  helps  us  to  a  conoiusiQi4  or  rachcr  his  oilculations  fortify  us  in  those 

conclusions  at  which  'we  have  arrived.     If  we  are  to  have  many  such  casus  it  will 

become  necessary  for  us   to  adopt  some  more  stringent  rules   as   to  practice  • 

thau  those  u«ualIy^ollowed  in  actions  to  account  in  our  Courts.     The,  account 

here  is  not  jn  the  fbrm  required  by  law. 

Baby,  J.  (dissenting),  agreed  in  substance  with  the  judgment  of  the  Court 
below.  ■ 

,1.  ss  ■  •  Judgment  of  .S.  C.  reversed. 

.4.  tt'TF,^oier/«o??,  for  appellant., 
f"  -    Strachan  Bethitne,  Q.C.,&  Jose2>hDoiitre,Q.C,Coanac\. 
Lacoste  &  Co.,  for  rfispondents. 

:    '      (s.  B.)  ^    .     ■ 


COURT  OF  QUEEN'S  BENCH,  1880. 

■     MONTIiBAL,  22nd  MARCH,  1880. 

Coram  Hon.  Sir  A.  A.  DoRioN,  Ch.  J.,  Monk,  J.,  Ramsay,  J.,  Tessi^r,  J., 

Cross,  J. 

ANGERS,  Attorney  General, 

Appbllamt; 

IND 


MURRAY, 


Rbspondint. 


HiLD  :— That  no  appeal  lies  ft-om  a  judgmpiit  djajgjlssjjui  an  action  by  the  Attorney.  Oeneral  to 
annul  letters  patent,  after  thjiiMcprf  itSon  of  forty  days  ft-om  the  rendering  of  the  Judgment. 

Sir  a.  a.  Dorion,  C.  J<  This  is  an  appeal  from'  a  judgment  dismissing  the 
proceedings  takei>  by  the  Attorney  Qeneral  for  the  cancellation  of  letters  patent 
isjgued  Ity  the  Crowr* 
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ordinary  wrTofsullon'  ?'?«'''"  r"*  P™«^«ding«  are  initiated  with  an 

riMftilr.  r       "^'"'*.  '°'^  *'''  "'•  ''^^'  •»'»  ^''^  F'^-ch  text  taken 
tn  i^fK  T^  "  '"  "^  '""^"'"8  that  the  suit,  in  the  ordinaru  form  referred 

^^:^CZ^l^^  '  P;-edinsby.aVe/ac.a,  th!  words 
*c.Vc  fa^u.TuTy-l^  .  ^^  "^"^  *"  ''""twdiction  to  proceedings  on 
Soif      '  "'  •"*'  "*  '""«  **'^"«"^  *'-°«'  -  -f-»ation  ouW  Jth^ 

pr2d  torrr?"'''  ^'■''"'*''"'  °^^''*  ''PP""'"'*'  '«'  ^  *•»«  C'0"»  alone  can 
thT^t  ?o5r    '«;*«"  P^'t^nt  cancelled,  and  if  this  must  be  done  by  information 

N  ^  fiJ^A*"""^      ^"■"'^  ^""P^""  *"  *•»«  ««««  «^  Moore  and  Smith  (6  Jurist 
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■       ?^  MONTREAL,  22iiDl«ARCH,lS6q, 

Coram  Hon.  Sir  A.  A.  DoRio.v,  Ch.  J.,/Monk,  J.^.rtiSAV,  J.,  Xessieb,  %, 

CROSf^  J.        m.  _    -■  :  ,_ 


BREWSTER, 


Und 


LAMB, 


Appillant  ; 


RiSPONDINT. 


'  ,      ,     HiLD  :—Tli«t  where  ah  •pplieaMOA' to  1ippp«l  to  the  Privy  Cooncil  hMbMD  made  in  Chamber*  Ave 

*  days  after  the  rendering  of  the  Jadgment,  and  security  lias  been  allowed  to  be  giren  ttr 

^       "~'  beneeiie,  and  the  respondent  moves  in  the  next  term  that  the  Record  should  be  remitted 

','to  the  Court  below,  the  motion  wUl  be  rcjeeted.      '  ' 

°  Ao  apprioation  was  made  in  Chambers  (Deo.  29th,  1879)  on  behalf  of  the 

appellant  Brewster,  for  leave  to  appeal  to  the  Privy  Council. 

The  petitioner  set  out  that  on  ^he  22nd  December,  1879,  being  the  last  day  of 
the  term,  a  judgment  was  rende|red  in  ihe  Court  of  Queen's  Bench,  Appeal  side, 
reforming  the  judgment  of  the/  Court  below,  but  condemning  the  petitioner, 
appellant,  to  pay  r^spbtldcnt  Iv'nmb  a  sum  of  $2,9^5.83,  with  interest  and  costs  < 
of  suit  in  the  Court  balow.  This  judgment  was  susceptible  of  appeal  to  Her, 
Majesty  in  Her  Privy  Council,  and  petitioner  was  desirous  of  presenting  such 
appeal.  But  in  consequence  of  the  detention  of  Mr.  L.  H.  Da^dson  (the 
counsel  specially  charged  with  the  case  on  behalf  of  appellant)  at  Gaughnawuga 
>  by  a  snowstorm,  he  was  not  present  at  the  rendering  of  the  judgment,  and  no 

■*  ,       motion  for  Iteave  to  appeal  to  the  Privy  Council  was  presented  before  the  Court 

adjourned. 

The  petitioner  offered  forthwith  to  enter  security  for  an  appeal  to  the  Privy 
Council,  and  concluded /as  follows  : 

"  Wherefore  your  petitionee  prays  ^hatyour  Honor  will  be  ploased^^o  permit" 

,      »  him  to  enter  his  security  in  appeal  to  Her  Majesty  in  Privy  Council,  ^nd  fur- 

.      ther  order  that  this  petition  do  stand  aa  a  rule  for  the  first  day  of  the  nett 

term  of  said  Court  of  Queen's  Bench,  and  that  all  further  proceedings  iu  this 

cause  bcstayed  until  after  the  hearing  and  determination  of  the  rule." 

*  The  foregoing  pj^tition  was  supported  by  the  affida^  of  Mr.  Cushing,  part- 

ncrofMr.  Davidson. 

The  petitioner  submitted  that  nothing  in  the  Code  of  Procedure  or  Rules  of 
Practice  requires  a  motion  for  leave  to  appeal  to.  be  made  to  the  CJourt,  and  that 

where  s^jich  motion  has  not  been  made,  the  party  is  not  deprived  of  the  right  to 
put.  in  security,  and  that  the  acceptance  of  such  security  should  have  the 
same  effect  as  the  granting  of  leave  to  appeal  by  the  Court. 

The  Chief  Justice  made  the  following  order  :  '*  Petition  allowed  as  to  the 
offer  of  security ;  remainder  rejected,  with  reserve  of  all  rights  to  respondent." 
J    ,^  .      ,     ■.:  -     In  March,  QVsrm,  1880,  the  rcsponlent  moved  that  the  Record  be  remitted  t* 
'   *     '''       tbe"€eart-teelow.  '  ■  ■  ,    i  , 
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The  Court  rejected  this  motion,- and  held  that  security  put  in  as  in  thd 
prMCt  instance  was  as  effectual  as  if  put  in  under  a  rule  to  show  cause.         ' 
'  Motion  to  remit  Record  rejected. 

Davidson  it  Cuthing,  for  appellant.        -•  **         • 

t.'«Vo«lirti  «t- Co.,  for  respondent. 
(8.B.)  ' 
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MONTREAL,  15th  FEBRUARV,  1881. 

^<m  Sir  A.  A.  Doaio-i,  C.  J.,  Monk,  Ramsay,  Caoss,  Babv,  JJ. 

,-t       '   -  No.  61.  ^ 

THE  NORTHRftX  ASSURA.VOE  COMPANY, 


AMD 


(Defendants  in  th«  Court  below,) 

APP«tLA«TB  J 

GILBERT  PftOVOST,  ALIAS  PREVOST, 

(Plaint^ in  th;  Court  Mow,)  * 

,  .  RlSPONDINT. 

H«i,»  :-l.  Th»t  •  olauMlna  in  policy,   (btt  the  hoiiM  insured  wu  "d  //«  iamh^..i 

brique."  did  not  oongtitute  a  warribtr  of  a  promU.or»  nature  .h.t  f^h  '""**'*•*''  *» 

Li'LTdrrd^^t^i  L'^doret'^'^^ct^^^^^ 

per  cent  w.«.  in  the  present  ca«,.  held  not  ffidutnt  '^'"'"'  'ver-raluaUon  of  20 

'  The  judgment  appealed  from,  rendered  by  the  Superior  Court,  Montreal.  Mr 
Justice  Sicotte,  on  the  13th  May,  1879.  ooHemned  the  appellants  to  pay  to 
re«pftrident  the  sum  of  «800  for  loss  under  a  fire  policy,  and  is  m  follows 

"Conwd^rant  que  lodemandeir  a  constats,  le  contrat  d'assurance  interVenu 
entre  lui  et  a  d^fenderesse  relativement  a  la  Inaison  indiqu^  dans  la  police  et 
dans  les  ^cnttires  respeotives ;  ^ 

•"C()n8id<Sr>ftt  qu'il^t  constant  que  cette  maison  a  ^te  d^truite  par  inceadie 
dans  la  nuit  da  22  aoftt  18T8 ;  mceaaie 

H«'I  ^Lf'*;?""'*  r  '«,'^*"'"P"^'«"  "  droit  aux  termea  de  la  police  de  r&lamer 
de  a  d^fend^jresse  la  valeur  d^e  la  chose  assuree,  et  d6truito  par  le  sinistre  • 

Considtfrafitque  la  demanderessc  est  tenue  de  payer  au  demandiur  la 
va  enr  de  la  chose  assuree  et  qu'il  est  prouvd  que  cette  Valeur  est  de  $800  • 

ConsidiJrant  que  la  d^fenderesse  n'a  pas  justifie  ses  defenses  et  qu'U  n'v  a 
pas  lieu  de  reprocher  aucune  fraude  au  demandeur :  . 

'•  Condamne  la  d^fendcresse  k  payer  au  demandeur  la  somme  de  1800  qui  lui 
est  due  pour  la  valeur  d6  la  chose  assuree,  avec  int^ret  du  26  novcmbre  1878 
jour  de  I  assignatiop,  et  aux  d^pens  disttaits  aux  avooats  du  demandeur  " 

The  acuon  was  brought  to  recover  $1000  on'a  policy  of  insurance  whioh.  in 
«onBideration  of  a  premiam  gf  $1?,  in8uredce8pondcat.ia!th9^wun>f  H^Pd^ 
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Co^Jjny.     "  «nen^  d'une  moiaon  A  3  Stages  bdtie  oh  boisA  6tro  lambrisMSo  on  brique  (fon- 
^Im'pw°T*  "  '^''*'*''' ®"  P'^"*).  et  couvcrtocn  fcrblano  et  j^ravoix,  A  fltro  oooup^o  par  4  familloii 
"  conimd^logoinentii.     Situ<5o  oflti  ouost  do  In  ruo  pdsir^,  coin  do  la  rue  OaU'rio, 
Hochclug^,  isoliSc." 

On  the  I7th  March,  1878,  a  Hccond  premium  or  $12  wan  paid,  an  por  roociptn 
to  renew  oJ*  (lontinuo  the  insurance  for  another  year,  vit. :  to  the  17th  Muroh 
1879.  \ 

On  the  nighk  of  the  22nd  August,  1878,  the  house  insured  was  completely 
destroyed  by  firif,  excep't  the  stone  foundation. 

On  the  23rd  J|Lugu8t,  1878C  t'lo  respondent  gave  notice  of  loss,  requesting 
payment  of  tho  oiiUre  insurance,  |1 ,200. 

The  defendantrliaving  refused  payment,  considering  the  policy  void  and^  the 
amount  demanded  fraudulently  eiagijerntod  and  fraudulent,  the  respondent, 
on  the  25th  November,  1878,  took  action  for  $1000,  deducting  1200  from  the 
amount  of  tlae  policy  as  the  value  of  the  salvage,  and  the  Superioir  Court 
maintained  his  cljaim  to  th^  extent  of  S800. 

The  appellant  submitted  : — 

Two  questions  present  themselves  in  the  defence  of  the'  appellants,  one  of  law 
and  one  of  fact.  The  appellants  maintain,  in  the  first  place,  that,  by  tho  very 
terms  of  the  inHurnnce,  embodied  in  the  policy,  respondent  was  under  a 
warranty  to  have  the  house  encased  in  brick  within  a  rea-sonable  delay,  and  that, 
having  utterly  failed  to  so  encase  the  house  within  such  reasonable  delay,  and 
in  fact  at  any  time  before  the  fire,  the  policy  became  and  is  void  for  breach  of 
warranty.  / 

It  is  pretended,  and  the  judgment  appealed  from  evidently  assumes,  that 
appellants'  acceptance  of  tho  renewed  premium  was  a  waiver  of  this  condition 
to  encase  with  brick,  but  appellants  claim  no  such  waiver  can  be  iuferrod  from 
that  fact  or  from  the  eircumstairces  of  this  case.  The  failure  to  encase  withia 
the  requisite  time  rendered  the  policy,  ipso/acto,  absdlutely  void.  When/appbU 
lants  accepted  this  second  premiuni  they  had  a  right  to  assume  that  the  respon* 
dent  had  carried  out  tho  warranty  he  had  undertaken,  and  if  he^ad  not  done 
80  it  was  for  him  to  notify  them  thereof,  and  their  accepting  the  premium  ia 
ignorance  of  the  fact  that  he  had  failed  in  his  warranty  and  that  the  policy  wa» 
void,  could  not  constitute  a  Waiver' or  create  a  new  and  valid  ooi^tract  in  favor 
of  respondent.  Even  if  it  be  held,:  which  appellants  claim  it  oaiiinot  be,  that  the 
renewal  created  a  new  apd  volid  insurance  for  another  year  in  favor  of  respon- 
dent, it  certainly  could  not  do  so  on  any  more  favorable  conditions  than  those 

~  Mntained  in  the  original  policy,  and  the  policy  would  even  then  be  void  for 
failure  to  encase  within  a  reasonable  time,  which  the  evidcnee  showa  would 
not  exceed  two  months.    Thus  appellants  claim  thut,  in  whatever  point  of  view  . 
the  matter  be  looked  at,  the  utter  failure  of  respondent  to  encase  the  house 
within  a  reasonable  .time  rendered  the  policy  void,  and  /that  no  liability  exists. 
-,    ■      thereon  on  tho  part  of  appellants  for  any  sum  whatever.    The  house  was  left 

.   hj  respondeat  in  an  abandoned  condition  during  all  tfce  time  after  he  insured 
it,  and  be  never  manifested  the  least  intention  to' complete  it,  but  thei  oontruy^^ 
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•nd  his  co..duot  ia  insuring  it  bj  rcpro«,ntiog  he  wm  going  to  complete  it  w.i  lb«  Nora«« 
a  iruua  on  uppcllantn.  .       AMuranw 

J^ZTZrT'  "••"''  T"  "'""«  '"  *'"  ''"°«'*^"»  ground,  that  it  i.o3^L 
•carooly  n««o&*,ry  to  go  into  tho  question  of  fact  to  show  that  the  cUim  of  the  '^  *'"''*• 
re»po«ao„t  wai  fraudulently  ei.,ffa:orated  and  fraudulent.     Ho  olaimed  by  hia 
notujo  of  Io.„  $1,200  and  the  judgment  ha.  gi.en  him  1800.  or  two-third,  only 
of  wh  .t  he  elaimod  ;  but  appellant,  hold  that  the  judgment  itaelf  i.  cxeewive 
i«.oro  s,  tio  doubt,  a.  u.u.l,  a  grout  oonfliot  of  opinion  as  to  value,  in  the  evi- 

f.7"  ."LnnT '""°"' "''P"'"' ''''°''  '""'"'  '*•"''''•'"'  Winst  respondent  bavins 
.neurrod  $800  loss.  I„  the  first  plaee  the  house  was  simply  .  rough  half-flnishedt 
abu„ J„„ed  wooden  shell,  licspoudeat  eleurly  had  offered  it  and  4,400  feet  o f 
Ud  for  $1,100  or  $1,200.  The  house  with  that  quantity  of  land  was  valued 
by  the  sworn  valuators  of  the  .nunieipality  at  only  $300  in  1876  when  the  house 

was  ,n  course  of  construetion,  at$.JOO  in  lg77,  and  $500  in  1878,  in  both  which  

jcars  tho  house  was  in  the  same  condition  as  when  burnt,  and  this  in  a  munici- 
pal 'J  where  it  is  proved  the  valuation  of  property  was  placed  so  high  generally 
«a  to  lead  to  ooDtestations.  ooj. 

hilr^tS''  t'  "'.'"'  ''!"  ^""'  '^'  '•""'•''  "'"*"''  f  *  •>«  «<'«'•'  '"Pl"*'*  the         ^ 
house  for  $650.     He  gives  the  8«e  as  28  x  41  feet,  ^ieh  shews  that  the  esti- 

t^olTou'l'"''^*'         '"  "''""^  """^  ''""*  **"  """''  ^"^  '""«'  measuremflnts  of  " 

The  respondent  submitted : 

L.  defense  repose  sur  deux  points.     Le  premier,  la  propritfte   no  valait  pas 
»  somme  pour  luquelle  elle  6tait  assurde  et  les  pertes  subies  ont  6t6  exagdrdes  - 

le  wjoond,  1  intim6  ne  s'est  pas  conform^  aux  oofiditions  do  la  police  en  no  faisani 
pos  lambrisser  on  brique  la  maison  assuree. 

Quant  au  premier  point,  soulev^  par  I'appelante,  rintipid  a  tout  lieu  de  croire 
que  la  preuvo  fuite  par  lui  met  hors  de  douto  la  validitd.do  sa  demande  sous  ce 
rap,K)rt.  La  preuve  de  I'intimd  est  complete  et  parfaite,  et  si  la  Cour  Inf^rieure 
»/l.m,nru&  de  $200  la  reclamation  de  I'intimiJ  oela  est  plutot  dft  aux 
cireonstances,  d  1«  depreciation  g^nerale  de  la  propriety  ct  4  la  difficulty  do 
transiger  toute  espAoe  d'affaires,  qu'a  I'exageration  reelle  de  la  valeur  donnde  a 
*"  P^P"^'^  par  I'intime.     D'un  aiitre  c6t«  la  pretention  do  I'appelante  que  la 

-propriety  de  1  intime  ne  valait   pas  plus  que  $200,  est  tollementexagereebue 
HntHB<5neoroit  pos  .devoir  insisterdavantage  sur  oe  point.        * 
Keste  la  question  de  savoir  si  d'aprds  les  termes  dik  oontrat  le  demandeur- 

iDtimdetait  tenu  de  faire  lambrisser  en  briques  la  maisdn  assuree.  De  ce  que  la 
propnete  assuree  estnne  maison  a  Mre  lambris^de  en  Wiques  s'en  suit-il  que 
1  inume  est obM  de  le  foire,  et s'il  ne  le  fait  s'en  suit-il\que son  assuranceest 
nuiie  {    L  appeknte  en  repondani  affirmativement  donne  i  cos  mots  des  conse-     • 
^uenoea  non  pr^vues  et  auxqueles  I'intime  n'u  jamais  eu  I'inteition  de  se  '  '] 

•floumettre.  > .  " 

En  examinant  aveo  soin  IS  contcxte  de  la  phrase  ii  est  impossible  d'y  trouver 
jutre  ohoseque  peci :  I'intime  a  fait  assurer  une  diaison  e»  boi,  qui  par  son  mode        " 
de  oon.truotion  etait  destinee  4  gtre  lambrissee  en  briques.    Ceci  est  vrai  et  ''  //^ 

prouve  aa  dossier.    La  maison  assuree  etait  par  la  manidre  dont  elle  «tait  eoaa- 
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oiibJS       .  I  t  '^"\'"»  '«"»«"  «^«  "•Po'ioo.  il  lo  hio  for,n.Hon,o„t.     La  .econdo  nartio 

,1    I    r       'V'-PP^I""'"  P«ut.ollo  prdtondro  quo  I'intin.d  a  oontraoW  I'oblig^, 
Inr^l      «!l™         ''"''"  P™P""^'*^  f'"  *'■"""''"«  ^    Kvldomment  non.     L 

par  so.  ,1  viMons  cllq  6ta.t  d«»tinrfo  A  fltro  habWo  pnr  4  f«.nillo,.  .  CSa  n,ot«  «, 

rouvent  lu  cod,„,o  purc.nent  dcHcripHf..  co  q«o  o«tto  uiaison  rfuit  ot  co  qu'dl* 

dcvait  Otro  por  la  nature  A)  «n  construction.  «  .    "„    ' 

-       'II  est  d'niilcura  uuposMH^Io  do'de^luire  .Ics  tuots  qui  vicnnent  d'etre  oit<5»  I'idde 

nbsolue  qucM'.ntin.^  c^-tait  obliK^  Jo  fairo  Inmbrissor  «a  mnison  on  briqu« 

tT     r  f'""!,  •'""'"'''  ""  "^'^  ^  """  P"-'"''  ''''"'^'  «» i'  «»^  Won  Poftili^ 

:       quo  1  „ppo|„„to  cllc-memo  no  Ta  j.,uais  cru  avnnt  I'incendio  qui  a  dtftru.Y  I.  JBT 

Ijr.<?t<5  nl.urt.c.     Cost  A  la  clnrt^  ninistro  do  cot  inccndie  qu'uno  paroille  «© 
OQ  vcn.r  a  1  nppelantc,  enr  en  e^n.inont  8cs  actes  nntiJrieurs  la  Cour  sofa  «fn 
vaincuo  qu  ello,  I'appelanto,  a  assure  uno  maison  ci.  bois,  qu'cllo'a  renouvcl^  oolt^  " 
nssuranco  sur  uno  mnison  en  boi.,,  ct  qu'ellc  a  cbargd  doux  fois  k  I'intinKJ  uno 
prime  .url.nc  n.aisoh  inMchcv<5o.     Elle  assumait  done  lo  risque  d'ujno  maiaon 
non  conipiOto.  ct  lintin^d  a  j,ny6  en  consdquenoo  uno  prime  sur  uno  nmlson  non- 
^  '^foM'o     iNous  trouvons  dans  los^rapports  do  In  Loui.siaiio  do  1876  pages  21  et 
-,  uno  decision  qui  offro  beaucoup  d'anaiogie  avco  la  cause  w^i,.     Dans  ootte 
cause  la  Cour  aurait  ^niis  lo  principc  eminemment  juste  qut» :'    «<  If  it  was 
valid  (contract)  to  earn  premiums  it  remained  valid  to  bind  the  "insurer  for 
Josses  occurring  id  the  meantime.'' 

II  cut  ('ti  facile  pour  Tappclanto  do  ddolarer  olairomont  I'obligation  de  I'assard  " 
do  lanibnsscr  en  briques,  en  njoutant  quolquos  mota  sue  lo  sens  dosquols  I'intio.^  '" 
n  aurait  pas  pu  se  tromper.  - 

Cotte  Honorable  Cour  voudra  bion  rcmarquer  que  dans  rinterpr<$tation  de 
tormes  douteux  et  ambigus,  oe  douto  et  cotte  ambiguity  doivent  loujours  6tro 
inter^rdtds  centre  la  Compngnie  d'Assurance.  Ce  principe  universollement 
adm.3  est  claircment  oxposd  dans  Clarke,  page  17,  Law  of  Insurance. 

^  II  est  prouv6  que  I'appelanto  a  assumd  le  risque  sur  una  maison  inaohevije,  ct 

quelle  a  renouveleo  la  dite  aasuranoe  connaissant  le  fait  que  la  maison  n'avait 

'  sjte  terminiJe.     Car  par  lo  j-e«u  qui  a  6td  donn6  par  I'appolante  et  qui  est 

produit  on  cotte  cause,  I'intim^  s'dtait  engage  dans  le  caa  qu'il  ferait  finir  la  dite 
maison  A  donner  avis  i  I'appelanto  quand  les  travaux  seraiont  oommeno&i. 
Let  avis  n  ay^nt  jamais  et^  donnd  par  I'intimtf  k  Tappelante,  oelle-oi  devait  savoir 
que  la  maison  n'avaitrpas  ^te  finie  et  en  renouvolant  I'assurance  elle  a  eu  soin  do 
charger  le  taux  d'une  maison  Aon  achev^e.  Eo  exigeant  cotte  prime  Tappelailte 
-a  confess^  par  lo  fait  m6me  qu'elle  savait  que  la  maison  dtait  inaohev^e.  L'*p- 
pelante  a  essaj^  d'^tablir  par  un  de  ses  agenti  subaltemes,  lo  nomm^  Swann,  que 
1  intime  setait  engagd  A  faire  finir  sa  maison  dans  le  cours  de  Yit^  suivant. 
L  intim4  8'est  object^  ft  ectte  preuve,  pr^tendant  que  le  contrat  4orit  qui  existait 
cntreles  parties  ne  pouvait  pas  etre  chang6  dI  modifi*  par  une  preu#e  orale. 


-    Cotte  objoolj 

cmiro  quo  ce 

cctte  proiivo 

pngnics  d'Am 

t«$iiioigrrago  d 

.  M)ijv(ftit  en  d( 

,    examiner  les 

conimo  t<$moi 

acliever  la  mi 

Jnnto  ce  n'ost 

danft  lu  coij^rs 

oes  deux  d^po 

Justice  do  n, 

4>lus  ou  moini 

Enfln  I'inti 

de  sa  connaisfl 

dinise  en  favoi 

lui  donner.     < 

mots  "  A  etre 

tciiuo  do  fain 

trouT^,  sans  s' 

f  onnuit  m%mo 

prendre  par  lu 

lauibris^^o  on  I 

otre  iambfisB^c 

pour  assurer  la 

ses  aetes.     Loi 

liniison  p'<$tait 

ruppelantcet  d< 

d'unrmaison  n 

-  mande  pas  de  d 

encore  payer  la 

prdtendre  A  la  i 

d'une  maison  n 

maison  depuis  li 

die  retire  uno  p 

I'autre  elle  ne  i 

qu'il   n'avait  p 

foi  qui  est  si  ess 

que  I'appclante . 

finir  sa  maison,  ( 

ment  le  montunt 

droit  qu'elle  aur 

page  133,  Law  o 

receipt  by  the  C 

ditioD,  will  be  a  \ 


4r:   ■ 


\'i 


COURT  OP  QUBBN'S  BENCH,  1881. 


S16 


C«tt«  objootioo  •  6t4  t4m>tr6ofar  l«  Jug,  prMdant  4  Teoqutito,  et  j'tl  lU  d«  Ti,.i»ertM,*. 

croiro  quo  ootto  Honorable  Cour  •'on  lennnt  aux  itain  priiioi|)««  mcttra  de  odtd     ro"„"J25r 

oette  prcuro  ot  miuntiondn,  robjwtion  do  l'intiu,<5.     S'il  dtoit  pcrmii  aui  Com-  o  ib.A"iw.* 

poKnicB  d'Awurunco  tie  olinnKor  ou  tnodlAor  lourN  oontrnts  «voo  lo«  awur^  par  lo  ""•  *^"**- 

t«Jiiioi«m»go  Jo  quol<|UOH  uns  do  leurii  aKOot*,  jo  crois  quo  loi  uwuium  mruiont  forf 

fauvtfut  en  dnuK'or  do  pordro  lour  pluH  juHtoa  ruoianiationa.     La  Cour  n'aura  qu'A 

cxiinmicr  lua  Joux  ddpositions  du  t<$nioin  ^wann  pour  h'oi,  convuinore.     Appold 

conjuio  «$moiD  par  I'lntiuio  il  di<oloro  qu'nuoun  d^lui  o'uurait  <$.d  ddtorminiJ  pour 

ocliever  la  nmiMoo.     MaU  lor»qu'il  vient  roiidre  IdmoiKnaKo  en  favour  do  I'uppe- 

jfinto  CO  n'ost  plus  la  niPiuo  ohose,  il  ddolorc  quo  rintimd  dovoit  finir  lu  m  linen       • 

dunH  lo  coijrs  do  VM.     Evidoiuuient  Swoun  ao  troiupo  diina  I'uno  ou  I'outro  do 

008  deux  diSpoaitiona,  ot  cola  ddtnontro  lo  danger  quil  y  nurait  pour  une  Cour  de 

JuHtioo  do  niottro  do  cdtd  uo  oontrat  <Jorit  pour  a'ou  tonir  H  ui.o  prouvo  oral« 

4iluN  ou  moina  auro. 

Enfln  I'intinKJ  aoutient  qu'il  a  oxdould  son  oontrat  do  bouno  foi  ct  au  moillour 
do  HO  connaiasancc.     L'appoianto  nf  pout  pas  prdtondro  quo  la  {lolioe  qu'olle  ■ 
<5ini8o  en  favour  do  I'intinKi  soit  parfaitomont  clairo  daua  lo  aona  qu'ol,lo  vout  bion 
lui  donnor.     Car  il  fuut  un  effort  considdrable  d'iiungiuation  pour  tir«r  do  oos 
mots  "  A  otro  lambricsio  on  briques  "  la  conwJquonco  ab^olue  quo  rintimd  <$tait 
•tcuo  do  faire  cca  travau?,  d'y  voir  ua   lien  do  droit  par  legbel  iP  ae  aoruit 
trouT6,  wina  a'en  douter"  onohain<S  A  una  obligation  que  pour  wTpart  d  no  boui>- 
ijonnait  nilmo  pas.      L'intimd  qui  no  aait  nMiro  ni  dcriro,  /pu  fort, bion  com-       o 
prendre  par  lu  lecture  qu'on'lui  a  fuite  de  la  police,  que  pb  lea  mots  "A  fltre 
lanibriss^o  on  briquoa  "  I'appolanto  voulait  dire  que  cette  ^aiaon  dtait  deatintSo  A 
etre  lambfiss^e  en  briques,  sana  i^uo  pour  cola  il  I'&t  oblj^'^  do  faire  oes  travaux 
pour  assurer  la  validit^o  ao^^ntrnt.  La  bonno  foi  d/l'intim^  resaort  de  tous 
sea  actes.     Lorsqu'il/TVefiouvel^^  I'aasuranoe  a-t-il  oLh&H  rappelaote  que  aa 
nraison  p'dtait  pas  ichewSe,  a-t-il  eaaaji  d'une  iaanid|e!  queloonque  de  tromper 
rappelonte et  do  I'indu^  en  erreur  ?    Au  cpntraire,  an|lui  avait  oIiargA  lo  taux 
d'unrmaison  non  aoh/v^  lors  du  premier  oontrat,  et'in  renouvelant  il  no  de- 
mande  pas  de  dimij/tion  anr  oe  taux,  parco  qu'il  n'y  k  pas  droit  6t  qu'il  doit 
encore  payer  la  mptio  aomme  qu'il  «vi|,it  d'abord  ^y^e.     L'appelante  peut-eHT  ji' 
pr^tendre  A  la  mdi^e  bonne  f(^,  comment  rcconcilie]^  le  fait  q«k'elle  exige  le  taux 
d'une  maison  non  ochevde  av<l|o  la  pretention  que  I'intimd  (trait  du  finir  cetto 
maison  dopuis  longtemps?    Ev|demtnent  die  jouait  an  jeu/double.    lyun  ebt6 
elle  retire  une  prime  d'une  maisOn  non  achev^e  ce  qui  est  A  aon  avantage,  et  de 
I'autre  elle  ne  se  tenait  paa  responsable  envers  I'intimtf  en  ooa  d'aooident    vu 
qu'il   n'avait  paa  aohev^  aa    maison.     Cotte  pretention  r^pugne  A  la  bonne 
foi  qui  est  si  essentielle  dana  les  contrats  d'assurance.     L'intim^  pretend  de  plu» 
que  l'appelante  connaissant  par  I'avis  qu'il  devait  lui  donner  loraqu'il   ferait 
finir  sa  maison,  que  Ics  travaux  n'avaicnt  paa  ^ti  ftits,  et  reoevant  post^rieure* 
ment  le  montant  de  la  prime  en  renouvellement,  i^par  oela  mdme,  renonotf  aa 
droit  qu'elle  aurait  pu  avoir  de  faire  valplr  ce  g^yen  centre  I'intimtf.    (Clark© 
page  133,  Law  of  Insurance.)     Voici  comment  s'expriQie  o«t  auteur  :  "  So  the 
receipt  by  the  Company  of  the  renewal  premium,  afler- violation  of  the  con- 
dition, will  be  a  waiver  of  the  right  to  insist  on  ihe  forfeitur«."    Plus  haot  &  Im 
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'*A..*?.'Iir'  "**"*  ^**^  '"  •"**•  •"**"'  •'•«pHm«  anmno  imit :  "  Thu  bwnoh  of  th«  oondl- 
t.'Hnp.'„y.     tioiwof  •  polio;  (Jnm  not,  ipo  /.ir/o.  atoid  it,  but  onlj  if  th«  AMuranod  (/'on- 

^OtaTrbl'iT*  '''"^  *  *'*"''  '""^  '*'*'  ''*^*'*  "^  •»'»'•••'•«  »ho  polioj  mtiy  ba  wtlfed,  either  bj 
"*'•  eiproHn  ■Kroement  or  bj  the  aala  of  the  pertiee." 

JJ'eilleura  pourquoi  r»pp«lint(>  <|ui  eitt  ni  preiM<ifl  de  f  dre  pfleer  aiir  I'intim^ 
oette  obligation  de  faire  Unibriawtr  Ha  mimtn  on  bri.juon  auMit«\t  apn^i  le  ajiniatre, 
oe  Ntellt-elle  paa  eutant  avarit  cet  e?4neiiiant,  pourquoi  ■'empreaee-t.elle  de 
rMMvoir  une  prime  aur  uno  miyaon  noa  eelinTdo?  Pourquoi  dam  ««tta  oeonaion 
oe  proU«t«  t-ojio  pun  oontro  la ool(idsj|to de  I'lntim*  et  no  I'aTortitolle  pan  qu'olle 
n'entend  pluM  Atre  r««ponMible  du  tUqtik  e'il  ne  r<Jliiplit  pan  oe  qu'ojio  oonaidtire, 
«lle  I'appelante,  oomnie  une  dee  oondition*  du  onntrat  ?  Ulld  ne  fltit  riei\  do  oela, 
«llo  aimo  niioui  ae  donner  la  eatiiifaotion  do  rotiror  uue  prima  oonsid^irnble,  tout 
en  M  diaant  qu'olle  ii'entend  pan  fliro  roaponiablo  doe  portos  quo  I'intiin^  pour- 
rait  aubir.  (J'eat  lA  la  meaure  de  la  bonnn  -foi  de  I'appolanto  envere  I'intiniA. 
L'appelante  a  ou  mOmo  I'auilaoe  dam  aa  ddfunae  do  diro  quo  I'inoondio  en  que*- 
tion  dtttit  I'aeuvre  de  I'intimd,  et  qu'en  feiwnt  aaaurer  «ri  mniiion  il  arait  ou  en 
Tue  une  ep^ulation.  Cue  alldgationa  que  I'appolunU;  n'u  paa  ou  le  ooura^o  d'ee- 
,  aayer  nitme  de  prouver,  aoni  tellement  outroffeantoa  que  rintimA  tout  en  ae 
rdmrvant  un  roooura  ultdrlour  croit  defoir  attiror  I'attontion  do  oette  Honorablo 
Cour  aur  oetto  manii^ro  d'a^ir  de  I'appolanto  envora  loa  poraonnea  qui  la  patron  - 
iient  et  eaooura;i;ent,  et  oola  aprd^  los  inntanoea  lea  plun  riit6r6an. 

L'intini^  oite  encore  lea  auUirit^s  auivantoa  &  I'app&i  de  aos  prdtontiona. 

«  \.        Dana  la  oauae  de  I'Aurora  Fire  Insuranoo  Co.  va.  ElJy,  Illinois   Hoporta, 

'•'    Vol.  49,  page  107  et  108,  lo  Juije  en  Chef  Brecso  dit:  "  Wo  have  altraya 

•  underatood  that  tho  rules  by  which  a  policy  of  insurance  is  to  be  governed  do 

Dot  differ  from  other  mercnntile  contracts.     But  if  the  underwriters  have  left 

their  design  or  object  doubtful  by  the  use  of  obscure  language,  the  construction 

ought  to  be  and  will  be  moat  unfavorable  to  them  ;  Angoll,  page  &0.    The  sense 

«Dd  ine^ning  of  the  policy  is  to  be  «scertainod  from  its  terms,  taken  in  their 

plaia  and  ordinary  signification ;  Code  Napoldon,  article  1 162 ;  L.  C.  J.,  Pabaud 

and  Queen  Ins.  Co.,  vol.  21,  page  HI ;   L.  C.  Liw  Journal,  vol.  1,  page  116; 

fituarffl  Reports,  page  14T;   Code  Oivil   du  B.  C,  art.  2570,  1234  ;  Angoll, 

♦        page  69  et  60,  62  ot  63 ;  Sansum,  Digest  of  Low  of  Insurance,  page  298  ; 

.    ,     Flanders,  Fire  Insurance,  page  267. 

Cross,  J.  In  this  action  the  respondent  Provost  sued  th<S  Nocthom  Assurance 

.    Company'  for  11000,  out  of  11200,  amount  insured  by  policy  bearing  date 

'   17th  March,  1877,rcnewed  by  payment  of  a  second  premium  17th  March,  1878, 

«R  a  three-8\orey  bouse  built  of  wood,  to  be  filled  io  with  brick,  stone  foundatio6, 

,         ',    covered  vrith   tar  and  gravel,   to  be  occupied  by  four  families  as  lodgings, 

•iUiated  oorner  of  IMsird  and  Ontario  streeU,  Hoohelaga,  isolated,  destroyed  by 

'       fire  22nd  August,  1878,  causing  a  loss  of  $1000,  allowing  $200  for  salvage  of 

^>        the  foundation,  &c.  ,, 

.      ' '    The 'Insurance  Company  pleaded  tbatPrevOst  was  guilty  of  fraud  and  false 

„  ,,  __  •_,;  ^tepreaontations  as  totbevalueof  his  building,  when  he  insured,  and  as  to  his  losa 

.V    when  he  claimed,  the  whole  not  being  worth  over  1200.    That,  by  the  policy, 

•      .  /,    Prevost  had  undertaken  to  have  thehduse  lined  with  brick,  and  to  have  it  put  ia 
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conyUloo  u,  b^  |nh«bif,l  b,  fb«,  f.«IHe^  bat  fkiM  to  do  ».     Tfc.1  tlli  ir«  Ti..  I..HW. 
ocourwl  by  the  f.ult  .ikI  <!ul|»bl«  n«KliK«nM  of  Proroit.  th«  Inuand  cSTSSr 

t  w«.  n«i  <li.p«e«cl  that  ih.  pnmi^,.  wm  d-tr-.^  bj  flro.     Proof  wm  u..,«,ri'Jm 
.d.lac«J  «.  to  th«  «.lu«  of  ,h«  LulWln,:,  which  wm  of  .  .omowhat  flonllioiInK 

"."".'.?.K  M  **  ^.Itl'."  r*'""  »*'"'•  '"  "'*'  '""••  "^  »•»•  J""''?'"™*  '«""l««Hl  o« 
th«  J  h  M.y,  1870.  It  w«-  hoM  that  Fw,o.l  had  prof»d  hi.  o.«,  .nd  wm 
ertlitlod  to  rooover  to  tho  nifont  of  |H()0. 

Tho  Northor.  A-uranoo  a,n.p.„jr  .p,«<.l  from  thi.  judgnjont,  .nd  r«.t.lh«ir 
caw  ohicflj  on  two  point. : « I,  that  th.ro  h«  Innin  •  froudutent  f.iuation  of  tho 
.ubjcct  .n.urcd  wbioh  rondor.  tho  policy  Toid  ;  .nd,  2.  that  th«  word,  in  tho 
policy  a  ttre  lninbrU,i,  en  brique,"  con.titutcd  a  warranty  of  .  pn.,„i«»rT 
naturo  on  tho  part  of  the  inaurcd,  the  noo-complittnce  with  which  aroidod  the 

A.  to  tho  ar.t  point,  thoro  i.  certainly  oon.idorablo  difemitybf  opinion  ••  to 
r   *    u/^"  J""**'"*^ '  ''"♦'''"•"''•'«""«  "hat  it  n,u.t  have  oo.t  to  con.trnct 
wo  do  not  think  that  then,  i.  anything  «tr.f.gane  in  the  eatimato  put  upon  it^ 
The  .rmurtd  wn,  not  bound  to  put  the  lowct  ctimate  on  it,  nor  to  bo  guided  by 

il"  ha"„  wiT  w  1""^.  ^'"^l"'  i.'     ^*'"  """""'"^'  ">"•  •' '"  ♦'"«•  "»«•"  make  It 
guTd?  "        ^      "'*'"''  **"'  •"  •^'•"«n*  rol  i«  -ot  •  wj  „^^ 

To  be  held  a  fraudulent  ofcr^valnatlon  Jn  a  claim,  I  believe  it  ha.  «.u«n,  been 
conaidoreJ  that  the  amount  demanded  should  bo  somct^m^  liko  double  the  actual 
"llie.  Value,  in  «uch  matter,  vory  greatly,  and  we  «)e  nothing  ia  tbtfimA  to 
rtflmp  the  plamtiff  with  bad  faith  or  exaggeration. 

Tl»  wcond  point  depend,  on  the  interpretation  to  be  given  to  the  word.  "  dt 
Itre  laMbriitie  en  brique."  - 

Whether  this  implied  a  promise,  or  was  merely  an  eipeotation,  is  no  doubt  • 
question  of  some  nicety,  but  we  think  it  is  not  in  the  nature  of.  promiw  or      ' 
undertaking.but  a  description  of  tho  tben  existing  condition  of  the  premise, 
•n  expectation  expressing  an  i«|^ntion  to  cover  in  the  building  with  bricks' 
when  his  means  and  circumstances  permitted  him  to  do  ».    A  per«>n  insures  to 
have  his  property  covered  from  accident,  he  does  not  ne^jswrHy  contract  witb 
the  insurer  as  regarded  the  carrying  outof  hg  future  purposes,  and  unless  U 
was  apparent  that  ho  did  so  we  would  not  hold  him  to  it.         ' 

B(<8idoH,  the  receipt  for  tl^  premiapi  contained  theTtondUion  th»t.  if  tho 
insured  proceeded  with  tho  work  to  be  done^n  th«  house,  the  eompanv  was  to  ' 
have  previous  notice.  They  never  had  that  notice,  and  after  waiting  for',  year 
they  collected  a  new  premium,  allowing  the  condition  to  remain  in  the  policy  ai^ 
at  first  inserted,  manifestly  showing  that  they  did  not  interpret  this  cfeuse  to  be 
promiswry  or  to  mean  that  the  covering  with  brick  was  to  be  done  within  any 
fixed  or  definite  time.  •«  »ujr 

Ramsat,  J.     This  is  an  action  on  a  fire  insurance  policy  for  W,200.     By 
Jlain'tS""  '*'^^^  ""  '''"'"'"^'  ""*  ^^  Ae  judgi^Mit  |800  was  Wod  tL- 
*  Defendant  resisted  the  action  on  two  grounds :    First,  it  wati  contended  that 
the  house,  which  was  of  wood,  was^  to  be  covered  with  brick,  and  that  it  had 
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.'^AilSJfnw"  ""^  '^"^'*  oovorod  beforo  tho  fire,  although  thoro  had  been  auflioicnt  timo  to 

<5oBn«ny.    cover  it ;  that  this  was  a  warranty,  and,  consequently,  that  thfere  was  no  infuranco. 

^m'iw?!'    ^**®'®  "'"  ^  "®  ^""^  of  objection  to  calling  this  a  warranty ;  but  it  was  not  a 

warranty  of  an  existing  thing,  or  a  thing  on  which  the  insurance  depended,  and, 

consequently^   by  whatever  name  it  may  be  called,  the  failure  to  execute  it 

could  not  tiliite  the  policy.     That  tJjis  is  noft  put  forth  as  an  excuse  for  not 

paying  for  the  loss  is  evident  from  thdlict  th^  the  insurance  Was  effected  on 

the  ITth  March,  1877,  and  renewed  on  the  \^  March,  1878,  on  the  house 

■    .       ^till  "  d  itre  lambris$ie  en  brique."     If,  as  Mr.  Taylor  8ays,^it  ought  to  have 

^^  completed  in  May,  1877,.  why  did  he  renew  the  policy  in  May,  1^78  ? 

•  In  the  8«ond  place,  it  iroontended  that  the  house  was  over-estimated.     The 

evidence  principally  relied*  on  is  the  valuation  of  the  municipality.     The  three 

_       V         valuators  arebrought  up  Hy  plaintiff,  and  «Uoy  all  swear  positively  that  their  valua- 

'.^-  tionisrelativiSandnotftrealvaluation  of  the  property.    There  is  then  an  attempt 

to  prove  that  the  plaintiff  would  have  ^Id  for  $  1,100.  The  witness  says  h^ioped 

he  could  get  the  property  at  this  rate  ;  but  he  was.disqppointed  in  this  expect- 

ation.     This  is  not  the  sort  of  evidence  to  support  an  accusation  of  fratidulent 

-^  oyer-valuation,     Something  more  precise  is  require^,       >  *        T 

There  is  also  an  attempt  to  prove  th^  the  Yiouse  was  "set  fire  to^I  presume 
by  the  insured.  ..This  is  pot  allSged^  and  evidence  as  |o  this  OBght  not  to  have 
been  admitted.     It  is,   however,  quite  harmless,  for  nothing  of  the  sort  is 
■proved.  ■  ,..,.;  ■•-.      .     )9^-^.         ~  .     ■ 

,     _      *  ■•  Judgment  confirmed. 

T^enhoTme  it  JIacIaren,  M  appelhats.  ■ 

^      /.  .4.  Jbdom,  for  respondent.  :  .  ~  *°  ~ 

A.'^^LacosteyQ.C.,  counsel  for  respondent.  '  '  ' 

'.    ^'•''•}      '     ■      -  .         ■■    •  ';.'; 

^>       "  COUKT  OF  QUEEN'S.  BENCH,  1880. 

'       .  .     T         MONTREAL,  19th  JUNE,  1880.  ** 

Cwaw  Hon.  Sib  A.  A.  Dobion,  Ch.  J.,  Monk,  J.,  Ramsat,  J.,  Tessieb,  J., 

Cboss,  J. 
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■'-    -   ''■■  <^.  .■■■■''''  "■    'Rmpokmmt. 

-l8t.Thatwbftra«n  immoTMblegoldby  theshMiffis  desoribed  as  being  bounded  on  •  pro- 
Jeotedatreet,  which  is  proved  to  be  the  only  means  of  commnnioatlon  from  the  pro-' 
perty  to  the  public  highway,  and  eueh  street  is  found  iub«quently  to  have  no  legal  exist* 
,  ence,  and  that  it  is  clear  the  adfjudicataire  would  not  hare  purchased  .had  he  known  that 
BO  such  street  really  existed,  the  sale  will  be  set  asld«  on  the  petition  to  that  eiltet  hj  the 
adjudieatttire. 
and.  That  the  (M&'ud<eaf<iire  has  a  right,  under  the  clMunutanoee,  to  recover  from  the  parties 
collocated  Ifi  the  Judgment  of  distribution  of  the  prooeeds  of  said  sale,  jthe  amoontidr 
their  resptetive  collocations  with  interest.  ' 

This  was  an  appeal  from  a  judgment  rendei^  by  the  Superior  Court,  at  Men 


-"treal,  <m-a  petitioir-by  the 
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lot  of  land  seized  and  sold  at  the  suit  of  the  appcllantSvagainst  the  lU^ntreal 

«;^J*fttcnt  Guano  Company.  '  \  .: 

s^M)n  the  14th  of  April,  1875,  the  respondent  puroha8ed\at  a  sale  niade  by 

tke  sheriff,  for  $3,360,  a  lot  of  land  described  in  the  minuted  of  seizure  and  in 

the  advertisements,  as  follows : 

"  Second.— Another  lot  of  land  adjoining  the  dho  heretofore  firstly  described, 
"  bein^  part  of  lot  number  17  on  the  official  plan  and  in  the  book  o^rjference 
"  of  the  villoge  of  Hooholaga,  said  lot  of  land  containing  subdivision  lots  num- 
"  hers  146  to  174  of  said  lot  number  17,  both  inclusive,  said  lot  of  land  contain- 
^'  ing  726  feet,  English  measure,  in  front  by  148  feet  in  depth,  bounded  in 
"  frdnt  by  the  above  mentioned  projected  street  (to  wit,  the  street  mentioned 
"  in  the  descriptitn  of  the  first  lot  seized,  a6  being  in  front  of  the  said  first  lot), 
^  "in  rear  by  the  htirs  Mathew,  on  one  side  by  the  first  above  described  lot  of 
"  land,  and  on  the  other  side  by  subdivision  lot  number  175  of  said  lot  number 
"1 7',  with  a  wooden  house  thereon  erected." 

The  rcppondent  aaving  paid  the  price  of  sale,  obtained  from  the  sheriff  on 
28th  of  May,  1875,  a  regular  (feed  of  sale.  Thrf-  price  of  ?ale  was  distributed 
in  the  regular  course,  and  paid  over  in  th(e  proportion  of  $1^200  to  Robert  (md 
John  Moat  and  of  «2,150  to  Joel  C.  Baker,  represented  in  this  cause  by  John 
Fair,  his  assignee,  the  said  Robert  and  John  Moat  and  John  Fair  being  throe 
of  the  appellants. 

^^  the  tiine  of  the  sale  lot  number  17  had  been  subdivided  into  buildipg  lots, 
and  the  subdivision  plan  had  been  deposited  in  the  registry  office.     This  plan 
showed  the  subdivision  lots  composing  lot  number  17  as  being  bounded  on  the 
south-west  side  to  a  projected  street  of  fifty  feet  wide  extending  the  whole  dis- 
tance from  the  public  highway 'to  the  depth  of  said  lot  17.    Although  the  street 
was  not  yet  opened  to  the  public,  it  was  used  by  the  respondent   and  other 
^)wners  of  the  adjoining  lots  up  to  1877,  when  Marie  Brien  dit  Desroihers, 
wife  of  Henri  Girard,  to  whom  the  appellants,  Robert  Moat,  Ivan  WothersW, 
and  /"rancis  Cornwallis  Maude,  had  sold  on  the  23rd  of  July,  1874,  the  iSrst 
ten  acres,  from  the  public  highway,  of  the  lot  number  17,  with  the  option  of 
opening  a  street  twenty  feet  wide  either  on  the  south-west  or  on  the  northeast 
side  of  the  property,  closed  the  passage  on  the  south-west  side,  after  having 
opened  one  on  the  north-east  side  according  tb  the  option  given  to  her  by  ter 
vendoirs.  ,    ,• 

By  his  petition  presented  in  January,  1878,  the  respondent  complains  thot  by 
the  closing  of  this  street  on  the  south-west  side  of  Mrs.  iGirard's  portion  of  lot 
number  17,  he  is  entirely  out  off  from  any  means  of  communication  to  the  high- 
ways, that  he  cannot  evenrfse  the^oad  or  street  opened  by  Mrs.  Girard  oi  the 
north-east  side  of  her  property,  because  Cbrbeil  and  Rieutord,  who  have  p^- 
chased  the  lot  firstly  described  in  the  sheriff's  advertisement,  consisting  of  sub- 
division  lots  from  78  to  145  of  said  lot  number  17,  both  inclusive,  have  not 
opened  the  said  road  across  their  lots ;  that  the  property  sold  to  him  should, 
according  to  the  official  subdivision  plan,  have  a  depth  of  148  with  a  street  of 
My  feet  wide  in  froi^of  it,  while  it  was  described  as  having  a  «tr«ft»  of  ffn)y 


Most  «t  •!., 

aud 

MoUan. 


iwentj  feet  wide;  tbat  the  description  of  the  property  sold  differs  so  mbch  from 
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,  thatpiven  in  the  minutes  ofsoiiure  and  in  the  advertiseraentfl,  that  ho  would 
not  have  purchaf ed  had  be  known  the  difference;  and  ho  oljiims  thot  thosah  be 
declared  void,  and  t^iat  the  appellante,  Robert  Moat  and  Jolin  Moat,  be  aondwnned 
to  pay  and  reimburRc  to  him  the  sum  of  81,200,  which  they(have  recJivod^  of  the 
purchase  money,  together  with  interest  from  the' 20th  August,  1875,  and  that 
John  Fair,  in  his  capacity  of  assignee  to  Joel  C.  Baker,  be  condemned  tp  pay  to 
the  respondent  the  sum  of  $2,150,  which  the  said  Baker  also  receirod  out  of  t^o 
purchase  money,  with  interest  from  the  20th  day  of  August,  1876,  ond  that  the 
.  said  appellants  be.  condemned  jointly  and  severally  to  pay  to  hiaany  portion  of 
the  above  siims  which  the  said  respondent  may  not  bo  able  :o  recover  from 
either  of  the  said  John  Fair  in  his  said  capacity,  or  of  tho  said  Robert  and  John 
Moat,  and  also  the  interesj^  the  sum  of  83,350  from  the  14th  of  April  to 
the  20th  of  August,  1875. 

The  appellants  have  answered  to  this  petition,  that  althou,'h  a  strip  of  land  of 
fifty- feet  in  width  appeared  on  the  subdivision  plan  as  number  364,  extending 
from  the  highway  to  the  upper  end  of  lot  number  17,  still  this  strip  was  never 
conveyed  to  the  municipality,  and  no  street  was  ever>:Opened  through  the  said 
strip  as  a  highway  or  public  street;  that  this  strip  of  land  belongs  partly  to  Mrs. 
Girard  and  partly  to  tho  Montreal  Guano  Company,  and  th;it  no  servitude  or 
right  of  way  was  promised'  or  guaranteed  by  tho  sheriflPs  advertisemenla  to  the 
purchaser  of  the  lot  sold  to  the  respondent  over  tbovsaid  sirip  of  land  from  the 
upper  end  of  the  said  lot  number  17,tothe  highway;  that,  on  ^the^  contrary,  tho. 
said  lot  of  land  sold  to  the  respondent  and  the  one  adjoining  it,  were  advertised 
and  described  in  the  sheriff's  advertisements  as  bounded  not  by  a  street  or  road, 
but  by  "  c^.  projected  street,"  showing   that  no  street  existed  over  which  tho 
purchaser  could  have  a  right  of  servitude ;  that  the  respondent  acquired  by  the 
sheriff's  sole  no  right  to  the  use  of  a  street  or  right  of  way  over  that  part  of  the 
said  strip  of  land  which  is  the  property  of  Mrs.  Girard,  but  that  he  acquired, 
without  anyexpreffi^ijnei«ion  being  required,  all  servitudes  over  the  front  of  said 
lot  number  17,  which  Bad  been  established  in  favor  of  the  rest  of  the  said  lot 
number  17  lying  beyond  her  land;  that  a  servitude  or  right  of  way  over  the 
land  of  Mrs.  Girajd  exists  under  her  title,,  which  consists  of  a  roadway  of  twen- 
ty feet  in  width,  to  be  left  either  on  tho  south-west  or  nor thteast  side  at  her 
option;  that  Mrs.  Girard  has  exercised  her  option  and  has  leflt  a  roadway  of 
twenty  feet  in  width  on  the  north-east  side  of  her  property,  which  is  all  the 
respondent  can  claim  by  virtue  of  the  adjudication  and  sale  made  to  him ;  that  the 
respondent  is  not  entitled  to  demand  the  annulling  of  the  sheriff's  sale  made  to 
him,  and  tfierefore  the  aj^pellants  ask  that  the  respondent's  petition  bo  dismissed 
with  costs.  iKi 

There  is  also  a  general  denegation  of  the  allegations  of  the  petition.  - 

Upon  this  contestation  the  Court  below  held  that  tho  respondent,  by  the  option 
granted  to  Mrs.  Girard  by  the  appellants  and  their  auteurs,  had  been  deprived 
of  his  roadway  and  meaW^f  oominunioation  from  the  lots  by  him  purchased  to 
the  public  highway ;  that  th^eaoription  of  the  property  sold  to  the  respondent 

^|iwtcd  in  th«  registry  uffioe,-aBd- that  the  T»ri- — 
anoes  were  to  material  as  to  eutrtle  the  respondent  to  demand  that  the  sale 
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made  to  him  by  the  sheriff  bo  vaoutod,  and  did  annul  and  set  aside  the  said  sale    Mpat  etal., 
and  coDdomin  the  appellants  to  pay  to  the  respondent  the  sum  of  $3,350  with      UoSwn. 
iDtcicst,  the  whole  according  to  the  eonolunioua  of  his  petition. 

CaosB,  J.,  expressed'  his  dissent  from  the  judgment  about  to  be  rendered, 
and  was  of  opinion  to  rcvtrse  the  judgment  appealed  from. 

DoaiON,  Ch.  J.  Notwithstanding  the  various  transactions  which  gave  rise 
to  this  oontestntion,  the  facts  in  them^lves  are  very  simple,  and  the  principles 
of  law  applicabie  to  those  facts  are  dear. 

The  respondent  has  purcliased  at  sheriff's  sale  a  lot  of  land  consisting  of  lots 
from  lot  146  to  iot  174,  both  inclusive,  of  the  subdivision  lots  of  lot  number  17 
in  the  village  of  Hochelaga,  bounded  in  front  on  the  south-west  side  to  a  pro- 

jeotcA>«trcet  twenty  feet  wide,  and  in  rea^^  the  heirs  Mathew.     The  descrip-      :^  > .^ 

tion  given  in  the  advertisements  corresponds  with  the  subdivision  plan  of  lot 
number  17  deposited  in  the  Registry  office,  and  acknowledged  by  the  appellants      \» 
in  the  sale  they  made  to  Mrs.  Girard  of  another  pprtidn  of  said  lot  number  17, 
except  that  in  the  plan  the  projected  street  bounding  in  front  the  lots  purchased 
by  the  respondent  is  indicated  as  being  of  fifty  fejet  wide,  while  in  the  sheriff's 
advertisements  it  is  mentioned  as  being  only  twent  r  feet  wide. 

What  the  respondent  purchased  is  a  number  M  lots  bounded  in  front  by  a     " 
projected  street,  forming  part  of  lot  number  17  Is  subdivided  according  to  law 
by  a  plan  deposited  in  the  registry  office.     The  stl-eet  indicated  in  the  plan  is  a 
^  street  extending  from  the  highway  along  the  whole  front  of  the  subdivision  lots 
'composing  lot  pumber  17,  and  without  which  the  lots  purchased  by  the  respon- 
dent would  haw  no  communication  to  the  pufiftc  highway,  which  is  at  a  distance 
of  from  fifteen  1^  t wen  ty  acres  from  these  lots .     By  the  closiftg  of  this  street,|he 
respondentisd^privedof  any  communication  with  the  highwuyt  -    ^ 

When  he  complains  of  this,  he  is  told  that  there  was  no  street  existing'  when 
ho  purchased,  abd  that  as  ic  wa*, described  as  a  projected  street,  he  accepted  thje 
risk  that  it  might  never  be  open,  and  further  that  he  is  not  entitled  to  a  street 
of  fifty  feet  wide  as  indicated  in  the  subdivision  plan  of  lot  number  17,  but  only 
td^  passage  twenty  feet  wide  as  mentioned  in  the  advertisements  and  sale 
made  by  the  sheriff,  which  passage  he  may  have  on  the  north-east  side,  that  is 
in  rear  of  his  property,  &s  reser,ved  in  the  sale  made  to  Mrs.  Girard,  instead  of 
on  the  soath-west  si^e  «i*^  ih  front  of  it.  As  a  matter  of  fact,  the  respondent 
Hsould  not  even  get  to  the  public  highLay  from  the  rear  of  his  property  without 
purchasing  a  right  of  way  across  the  "subdivision  lots  froia  lot  78  to  145,  both  '' 
inclusive,  which  are  between  his  lots  and  that  part  of  lot  number  17  sold  to  Mrs. 
Girard.    <■. 

The  qui^tioa  is  not,  however,  whether  the  respondent  can  reach  the  public 
highway  by  any  other  means  than  by  the  projected  street  mentioned  in  his 
•4eed,  bat  whether  he  is  entitled  to  have  a  street  in  front  of  his  lots  as  m«otioned 
in  his  deed  and  on  the  subdivision  plan  of  lot  number  17. 

The  Bale  on  a  projected  street  is  a  sale  on  a  street  which  the  ve&dor  intends 
to  have  opened,  and  which  he  guarantees  shall  be  opened  for  use  of  the  lots  sold 


ItT'irihgrg^is  no  existing  streeVorndHght^  to 
according  to  the  promise  made,  then  the  property  sold  is  not  according  to  the 
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-HoM^ii..    description  given  of  it-and  if  the  property  sold  differ  so  much  from  thodes 
Jfotaanr-^ription  given  of  it  in  the  minutes  of  seiaure,  that  it  is  to  be  presamed  that  the 
purcBuset  would  not  have  bought  it  bad  he  been  aware  of  the  difference  ho  U 
entitled,   according  to  Article  714  of  the  Code  of  Procedure,  to    have  the 
;  8aIo  set  aside,  and  to  rcco^rcfbaick  the  price  which  he  has  paid.  !   •    " 

^  In  this  case  the  evidence  is  oonclusive  tlwt  the  difference  between  the  jmrnove- 
^  able  sold  and  the  description  given  of  it  is  such,  that  the  respoodent  wk)uld  not 

have  bought  if  he  had  known  (here  was  no  street  or  passage  kiding  t<|  the  lou 
which  ho,  purchased.  It  is  alaoclear  that  the  respondent  was  not  awai^  ettbU 
difference  when  he  purchasedy^since  at  the  time  of  his  purchase,  and*r  upwards 
■  of  fifteen  months  thereafter,  although  the  street  was  not  open  to  thei|ublio,  he 
and  the  several  proprietors  of  the  lots  composing  the  subdivision  lots  f  f  lotNo 
17  used,  without  hindrance,  a  passage  in  front  of  their  lotsfo  communicate  to 
the  highway.       ^^^^ — v.  •  |    - 

Tl#Court  considers  thatAhe  Superior  Court  has  rightly  appreciated  the  facts  ' 
of   this  ciyise,  and  made  a  just  application  of  the' law,  and  the  judgment  is 
therefore  confirmed.  '.  "7 

J  The  case  of  Desjardins  an(l  La  Banque  du  ^euple  (10  L.  a  B.    325) - 

18  in  point  ad  to'the  recourse  which  an  adjaiUcataire  may  exercise/  against  the 

seizing  creditors  and  those  who  have  received  the  prica  of  sale  in  case  of  defi- 

.jCjency  in  a  judicial  sale.  ,  / 

.The  appellants  have-no  reason  to'complain  of  this  judgment,  sii^ce  they  and 

their,  authors  have  by  their  own  deeds  been  the  cause  of  the  reboval  of  the 

.     ,    jnght  of  way  from  one  side  of  the  property  to  the  other,,  and  tjiat  as  seizing 

ciajaitors  they  gave  rise  to-  the  misdescription  which  took  place  /in  the  adve^ 

,  tisemeiits  and  sale  by  the  sheriff. 


Girouard  &  Cu.,  for  ^pellant.s. 
Duhamel  &  Co.,  for  respondent. 
(8.B.)   .  .  , 


Judgment  of  S.  0.  confirmed. 
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MONTREAL,  30th  DECBMBfeR,  1880. 

Coram  Johmson,  J.,  Tobrancb,  JA  Rainvii 

^  '      No.  433.  J" 

,         •  Comfort  vs.  .flby,  &  Boy,  Oppt. 

'HMj.:-nia»intlio  .WnceoftnyoffloW  number  Attaching  to  .n  li.fiiiOTe.ble.  mentio'n  rnoit  l» 
made  ia  the  proe^  verbal  of  rach  immovvable  of  the  coterinlnoni  lands,  ind  thU  the 
ontelon  so  to  meatioDiueh  eotanninou  luds  Nnders  the'seinre  of  tfie  immoreable 
null  and  roid.  :..  -j-  / 

The  facts  and  eiroumstanoes  connected  with  the  qaes^oa  st  issue  in  this  ease 
.apJMJar  by  the  judgment  of  the  Court  of  Review,  whiohi/as  woi-ded  as  follows: 


B^wsion,  aprds  avoir  entendu  les  parties  par  Icuis  avocats  respcctivement  sur  le- 
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jugement  prononctf  le  treiio  de  novomBre  dernier  (1880),  par  laCour.  SupiSrieure 
du  district  d'Ottawa,  renvoyont  To^jposition  du  d^fendeur  avoo  ddpens,  examiod 
hi  procedure  et  le  dossier  et  ddlibdr^  :— 

"  Attendu  qne  I'opposont  se  plaint  de  la  saisie  de  son  immeublo  et  alldgae 
que  le  proces^verbal  de.sAisie  ne  d^orit  pas  les  lots  composant  le  dit  immeuble 
de  maniAre  A  en  ^tablir  olairement  J'Wentit^,  qu'ii  n'en  donne  pas  Ics  tenants  et 
aboutissants,  et  que  les  numdros  par  lesqucls  il  les  d^signe  ne  sont  pas  rcconnus 
offioiellenient  et  l^galemont; 

"  Oonsiddrant  qu'aux  termes  de,  Tarticle  638  du  Code  de  Procedure  Civile 
Jb  Bas-Cunadu,  le  proods-verba^ de  salsie  doit  conteni^^  la  description,  des  im- 
meublcs  saisis,  en  indiquant,  efitre  autres  choses,  le  numdro  de  I'immeuble,  s'il 
existe  au  plan  offioieTde  litlocaUtd,  sinoo  les  tenants  et  aboutissants  ; 

'/ Consid^rant  qu'il  est  prouv^  qulh  ft'^igte  pas  de  plan  officiel  pour  la 
locality  oil  est  8itu6  I'immeuble  saisi  on  cette  cause,  qtielepjan  mentionnd  an 
proces^verbal  de  saisie  n'est  pas  un  plan  officiel  et  prdvu  par  la  lofj 

"£!onsid<$rant  que  le  dit  procds-verbal  de  saisie  n'indique  pas"  les  tenartta- 
et  aboutissants  du  dit  immeuble  et  que  la  dite  8ai.<ie  est  irr^guli«^re  et  ill^gule,  et 
qu'en  consequence  il  ya  erreur  dans  In  ditjjugement  du  treize  de  novembre  der 
nier-;    .  .  .    ■      V  .■•,  '  '  , 

"  Annnle  et  renverse  le  dit  jugement,  et  procidant  &  rendre  celui  qui  aurait 
du  fitre  rendu  par  la  dite  Cour  de  premidre  instance  ;  ""       -  ' 

"  D^boute  le  demandeur  de  sa  contestatiop  et  maintient  la  di^e  opposition,  et 
en  consequence  annule,  &  toutes  fins  que  de  droit'  la 'saisie  faite  en  cette  eaiise 
du  dit  immeuble,  et  en  donne  ^ain  levee  au  dit  d^fendeur  opposant,  avco 
depens  contrc  le  demandeur  tant  en  Cour  ^uperieiwe  qu'en  Cour  de  Revision.'* 

Judgment  of  Sujjieribr  Court  reversed, 
i?.  c£r£.X^/amm«,  for  plaintiff. 

•/.  ^.  CouiV/urd'j  for  defendant  and  opposant. 
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MONTREAL,  3^81  JANUARy,"l881. 

^  Ci^***  SlOOTTB,  J.,  To»«^4Jcc»,  J.,  Papinkau,  J. 

■       •      '    '       ■-'■'  "  /No.   1439.     i.  /  .■.,"■"  V\ 

*  '  Ouimet  it  al.  4Bi  Choquet  tt  al.  ' 

fln©  :-Thiftthem«e  acoeirtwioec^a  delegMlonof  paj^ment  does  not  ei«»te  •  noyaUon  ot  the- 
f  1      original  debt.  Vj'  r 


Srieare, 


Papinbau,  J . :— Le  demandeur  alldgiie  poursuite,  dwant  la  Conr  Sup^r.v-.«, 
L     PW  P.  X.  Gareau  oontre  Charles  Gareau  et  al.,  en  nulJit^  d'un  aote  de  vonte  ; 
le  d^bonte  de  cette  demande,  avec  diSpens  distraits  aux  demandeurp,  avocats  de 


firim 


rgemen  t  au  Band  de  la 


I-    Reineet  sa  oonfirmation  tfveo  depens,  distraits  et  diepuis  tax^s,  en  favour  dee 


.X- 
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t  ■ 
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1.   ^i,""  •  demanaeurs,  agissaot  nous  jo  nom  de  I'un  d'euz  aouletuoAt  ;.oe8  d^pens  tai6a  a 

Cboqaet  et  ai.  $146,44  j  caution ncment  dug  d6fond6ur8  quo  F-  X.  Oareuu  pourauivrait  I'appcl  du. 

^     '  jugeine#de  la  Cour  Sup«Jricure,  dovant  la  CJur  du  Bano  do  la  Ileiuo  et  puicrait 

les  frais  et  dommages,  au  oas  od  il  no  rfussirait  p»»  devaat  le  Banc  do  la  Uoine" 

et  quo,  A  difaut  par  lui  do  payor,  Ie»  okutions  lea,  paioraipqt ;  appol  subsequent 

A  la  Cour  Suproiuo  ;  puis  arrangomeot  fait  <in  justice,  dans  un^  autre  cause  oi 

Jo€l  Leduc  dtait  deniandour  ooutre  F.  X.  Gureau,'OhS.  Garoau  et  J.  A.  N. 

Muckay,  ddfendeurs,  par  Iwjuol  arrangoment  I'appol  dev&ntMa  Cour  Supreme 

■  '  <5tait  di80ontinu<<,  et  il  dtait  t6gU  quo  les  frais  a  payor  aui  avocits  ^e  Clw.. 

Garoau,  pour  la  pVooddure  dovant  la  Cour  Supdrieure,  scruiont  de  $150.    Ces 

•       avocata  dtaient  Ouimet,»,0uimet  et  Nantcl,  luais  ce  dernier  avait  subrogd  les 

dcivandeurs  dans  sea  droits.     Renvoi,  par  la  Cour  Suprfine,  de  I'appt-l  port<i 

dovant  ©lie,  &  la  suite  et  en  consequence  de  oet  arrangement ;  'second  oaulionue- 

*         -      ,«nent  des  ddfendeur&pourcet  qppcl.  *  ' 

Les  d^fendeurs  sont  pourauivis  pour  les  ftais  faits  dovant  les  troia  Cours. 

Les  deux  premieres  souiuies  dcniand^os  ont  soules  dtd  accorddca  par  le  juge- 
ncnt  soumis  k  id  vision.  '  * 

Les  ddfendeurs  plaident,  que  par  I'arrangement  en  question,  les  domandeurs,  • 
qui  s'y  trouvaient  parties  et  qui  I'ont  signd,  ont  acceptd  Charles  Garoau  oomme 
leur  seul  ddbiteur  des  frais  qu'ils  reclament,  qu'il  s'cst  fait  une  novation,  et 
qu'en  ddchargeant,F."X.  Gareau,  les  deuiandeurs  ont  ddchw^  les  cautibns  de 
'Oelui-ci  qui  sont  les  ddtendeurs,  * 

II  n'jr  a  pas  eu  de  novation  parce  que  les  demandours  n'ont'pas,  de  fait, 
ddchargd  P.- X.  Gareau,  par  rarran^mont  en  question.  lis  se -^ont- bomess  a 
J'acpoptation  de  I'indic^tioq  do  Baiement  faite  en  leur  favour.  SoiV  qu'il  s'agisse 
d'indication  de  pbiement  ou  dCddldgation,  il'ij«i^peut  y  avoir  de  novation  que'si 
le  crdanoier  fait  connaltre  6^idemmcnt  son  conaentement  i.  la  ddohacge  du  d^bi- 
*eur  principal.  Le  oons^temcqt  des  demandeurs  &  la  d^charge  du  ddbiteur 
originaire  ou  principal,  n'eat  pas  du  tout  Evident,  dans  la  prdsente  cause. 

Voir  28  Degiolombe  p.  218  et  suiv  :  Nos.  309  et  31^  ;  18  Lauredt  p.  341, 
§  317  et  suivantes;  Code  Civil  B.  C.  Art,  1173. 

Les  ddfendeurs  ont  aassi  fait  un  plaidoyer  de  paiement,  mais  no  I'ont  auoune- 
inentpKOuvd.  '"--^  "* 

II  n'y  a  done  pas  erreur  dans  b  jit^emeBt-«t  il  est  oonfirmd  unanimement. 
-,  Judgment  of  Superior  Court  confirmed. 

Otttme/ «fc  <7o.,  for  plaintiffs.,  '  "^-^^ 

^%ue  <£r  JVdtroun,  for  defendants.  '  <    ' 

:     ■■"   ■■  ■'.  ::      ■   ■        ),-  v^       ■    .    ■■■'■^^■■.■■■■-     ■.■'-:.."■ 
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MONTREAL.  29th  NOVEMBER,  1879. 

Corflim  RaJNVILLE,  5.,  JbtTB,  J.,  LAFBAMBOISp,  J. 

No.  229i8.  .  . 

/  ^    Archambault  ya.  The  City  of  Montreal.  '      '■ 

HiiD:-Th«Mhe  m,  of  Monti«.l  I.  ll.ble  for  damtge.  eaurad  to  •  honm  and  whlcll,  by  the  wh»«l 
naving  sunk  Into  the  earth  upon  a  public  .troef,  where  «n  exoavation  for  a  tuMnel  had  been 
^    .fn^kT  '  "'.'1.'"'  "»^''»'»"«*''<«"««  'he  ftot  that  there  was  a  flaw  in  thb  wheel  ifthe  Tehlole 
unknown  to  it.  owner,  It  baring  been  proved  t&at  the  wheel  was  auffloient  for  ordinary  uio 
'   .      ^ut  not  itrong  enough  t»  withrtuid  the  itraln  put  upon  it  by  ilnking  into  the  earth. 
The  plaintiff  jUegod  that  on  tfi^  3rd  of  November,  1878,  while  driving  in  a 
carnage  over  Croig  streefin  Montreal,  the  right  wheel  suddenly  sank  into  the 
-  earth  to  a^epth  of  16' to  18  inches,  produoing^suoh  a  violent, shook  as. to  break 
the  carriage  and  throw  the  plaintiff  into  the  street?. 
That  the  hofse  ran  away,  and  was  so  much  injured  that  it  died. 
That  the  fault  lay  with  the  City  in  not  keeping  their  street  in  good  order, 
and  the  plainUff  olaimed  $262  for  damages  to  horse  and  carriage^ 

The  deftndants  pleaded  that.they  hud  never  been  notified  that  there  was  any 
defect  in  the  said  street,  and  that  tjie  plaintiff-soafriage  was  defective  and  had 
already  been  repaired;  '  4 

The  facts  alleged  by  the  plaintiff  were  proved,  and  th/defen^nt«  proved  a 
d^t  or  flaw  in  the  axle  of  plaintiff's  carriage,  consisting  in  a  defective  welding 
of  the  iron  which  was  unknown  to  plaintiff  and  not  readily  discoveilble. 
The  judgment  of  the  Superior  Court  (Johnson,  J.)  wiuas  follows : 
"  "  The  Court,  having  heard  the  parties  by  their  counsel  upon  the  merits  of  thjg 
cause,  examined  the  proceedings,  heard  the  witnesses  of  the  said- parties  viva 
voce  in  open  court  and  deliberated ; 

■  "Considering  that  on  or  about  the  3rd  of  November,  1878,  the  plaintiff  was 
driving  a  horse  to  him  belonging,  and  harnessed  to  a  vehicle,  along  the)  course  of 
Craig  street  in  the  City  of  Montreal,  to  wit,- a  public  street  under  ie  defend- 
illts'  control  and  management ;    ^  ,  1  - 

"  Considering  that  in  the  said  jstreet  there  had  been  then  recently  maBe  by  law- 
ful authority  a  tunnel  under'ground  and  of  lai^  dimensions,  and  that  the  exca- 
vation therefor  had  not  been  sufficiently  or  properly  filled  in,  so  as  to  ensuto'  the 
Mfe  passage  of  vehicles  ; 

"Considering  that  at  the  particular  spot  alleged  in  the  declaration  as  that  at 
which  the  accident  oomplaine^  of  occurred,  owing  to  such  insufficient  filling  up 
and  defective  ramming  of  the  earth  into  the  exoavation  made  for  the  said  tunnel, 
a  part  of  the  surface  earth  had  caved  in  ;  '  ^^^        ^ 

"Considering  that  while  the  plaintiff  was  driving,  as  afortMid,\he  front  wheel 
of  his  carriage  saddenl;^  sunk  and  fell  into  a  cavity  oansed  by  the  fault  ad^ 
ni^ligenco  of  the  defendants  and  their  servants  in  so  ilisnffieiently  filling  in  the 
Baid  exoavotion,  and  the  axle  of  his  carriage*  waiS  thereby  broken,  and  the  horse 
ran  away  and  was  so  badly  injured  that  it  had  to  be  destroyed ;  and^he  plain- 
tiff suffered  damage  not  only  to  the  extent  of  the  value  of  the  horse,  which  alone 
'  is  proved  to  be  one  hundred  and  fihy  dollars,  but  also  by  breaking  tis  «arriage^ 
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"  ConsidcriDg  that  the  dcfoi  dants  have,  among  other  things,  pleaded  that  they 


.,*- 


,/ 


ArehamiwuU  _ 

'ion^ki"''  **"?  "°  ""''*'°  "'"■■"^  *"'^''^  °  ■  *^'»n;,'oroui  plapo  in  the  Hoid  "street,  but  that  tho 
c  •     evidence  shows  tho  bud  state  thereof  to  llave  ^lidMrod  so  long  thot  they  must  be 

reasonably  held  to  have  known  of  it  ; 

"Considering  that  there  vr,aa  a  flaw  in  tho  axle  of  tho  plaintiff's  carriage,  but 

unknown  to  him,  and  for  whiol  ho  cannot  bo  hold  responsible,  the  said  flaw  eon- 

sisting  in  a  defective  welding'  o  '  the  iron,  not  readily  discoverable  while  it  was  lo 

use,  and  which,  in  fact,  was  on  y  discovered  after  it  had  been  broken  ; 

"Considering  that  the  said  axle. was  sulfijiont  and  safe  for  ordinary  use,  but 

■^=^Wo  to  withstand  a  groat  s  look,  or  strain,  such  as  was  Caused  by  the  said 

H^y> 

<ConVdoring  that  the  li.|ujalstate  of  tho  mud  in  the  said  street  pervaded  and 
concealcdVho  said  cavity,  so  thak  the  plaintiff  could  not  see  it,  ond  that,  there 
fore,  without  his  fault,  but  wHoiljt  by  tho  fault  of  tho  defendoht?,  the  said 
damage  was  caused  to  plrlntiff  ak  aforesaid:— Doth  adjudge  and  condemn  the 
said  defendants  to  pay  aiid  satisfV  to  said  plaintiff  tho  sum  of  ono  hundred  and 
seventy  dollars  as  and  for  said  damiges,  with  interest  from  to-day  and  costs 
distraita  to  Messrs.  Arciianibault  and  David,  attorneys  for  plaintiff." 

This  judgment  was  unanimously  confirmod  in  Roview./ 

.  Judgment  confirmed. 

Archambault  d;  David,  Tor  fhiatiff.  .*     ■'\  ^  ^ 

iZower  i?oy,  Q.C.,  for  defendants. 

(J.L.M.)  , 

COURT  OP  QUEEN'S  BENCH,  1880.  . 

MO.VTRBAL,  218T  DECEMBER,  1880. 

Coram  Hon.  Sib  A.  A.  DoBie.v,  C.  J.,  Monk.  J.,  Ramsay,  J.,  Caoss^J., 

Babt,  a.  J.     -^^       . 

-      '"  *_  No.?62.-  ,•        ■    t;.: 

Lionais  et  al,  appellants,  and  The  Molsons  Bank^  respondents. 

MlMLV  :-l.  Th»t  in  the  oaM  of  ao  appeal,  by  opposanto  olalmlng  an  Immoveable  seUcd,  from  a  Judg. 
ment  dltmiasliig  their  opposition  wi^h  oosto,  the  appeUanto  are  not  bound  to  give  seeuritv 
for  the  amount  of  ^o  p)iiintir«  Judgment, 
a.  That  a  deposit  of  "mw  in  money  in  the  bands  of  tho  Prothonotary  is  a  suffioient  seourity 
under  the  oironiQstanoes.  -as. 

■  This  was  an  application  to  reject  the  appeal,  on  tho  ground  that  the 'security 
given  was  insufficient.  The  appellants  were  opposants  in  the  Court  below,  and 
claimed  the  immoveable  property  seized,  and  their  opposition  was  dismissed  with 
costs. 

The  respondent  contended  that  Aey- should  have  given  seourity  for  tho 
amount  of  the  respondent's  judgment,  anti  that  the  deposit  of  $300  in  motaey  in 
the  hands  of  the  Prothonotary  was,  under  any  circumstances,  on  insaffioient 
,  seourity.  \ 

The  Court  rejected  the  application.  |  -^  ;v  .  •:    ,_ 

_.,_,,  „  /  Application  rejected.     '^'^ 

2?0M<re  (fe  JTosepA,  for  appellants.  / 

i3amar(;  d^  :fieaucAamp,  for  respondents.  ' 


Coram  Hon. 


Coram  Hon.  S 
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Coram  Hon.  Sir  A. 


OP  QUEENS  BeI^CH,  1880. 

jrONTREAL,  19TH  NOVEMBBimiJK. 

\  ■■■■ 

A.  DoBioN,  Cii.  J.,  Monk,  J.r  lUMgAT,  J.,  Crosb,  J., 

0     ^     ' 
-■■V  ' 


Babt,  a.  J. 

No.  27% 


Ilotle,  apfSihxiti  tni  Andegrave  d'U  Champagne,  respondent. 

Iln.lt (-Thai  wlier«  ■  |4ltlon  baa  been  fllnd  prayiog  the  dlimlual  at  tn  appeal  on  thefround  o< 
acq\Ue»ctment,tLUA-%fAA%yiU  arc  Bled  tn  lupport  anQ  a«atnrt  lh{p  applioaUon  of  aoon- 
Iradlotory  obtfjiptor,  leave  will  be  franted  to  oroi»examlne  tbc  deponent*. 

Thb  Chief  JpstiOE  :--A  petition  was  filed  asking  |br  ih»  diMnlssalof  the 

appeal   on   the  ground  of   acquieacement.    The  potifion  liu  supported  by 

affidavita,  which  were  met  by  counter  affiVrts  on  tlie  part  of  the  appellant. 

Application  is  now  made  to  bo  allowed  to  oross^xtmlno  the  part(ie8  who  have 

made  these  nflldavits.     In  view  of  the  oOntrtdiotory  character  of  th«  affidavits 

this  application  to  Isross^xamine  is  allowed,  and  the  dopononte  are  Vrdorod  to 

appear^for  that  purpose  on  the  11th  of  December  ntfxr..  .  <*;  ^ 

„-..'„.  Application  all&wed. 

Prefontmne  df  Major,  for  appellant.  ^0 

Outlne«  <{r  OittW^  for  respondent.  \ 

(8.B.)  i^  • 


N 


^         COURT  OF  QUEEN'S  BENCH,  1880. 

MONTREAL,  34TB  NOVEMBER,  1880.     * 

Coram  Hon.  SiR  A.  A.  DoRioN,  Ch.  J.,  Monk,  J.,  lUMSAt,'  J.,  Cross,  J.^ 

I^ABT,  A.  J. 

V  ,     A  '  No.  266.  "   '  ,, 

The  Canada  Invettment  and  Agency  Co.  (limited),  appellant,  and  Bvdon, 

,     "  respondent. 

•    ,     - 

'■  H«iD:-«That  an  appeal  will  not  be  dlamlated,  merely  beoaose  the  teeurity  was  pot  in  one  day  looner 
than  tbat  stated  In  the  notioe  served  on  the  respondent,  If  no  objeoUon  be  made  to  the 
■eearities  themselves. 


to  ffei( 


The  Chief  Jmtiob  :— This  is  an  application  to  ^ject  an  appeal,  on  the 
ground  that  the  security  was  put  in  one  day  prior  to  that  stated  in  the  notioe 
served  on  the  respondent.  No  objection  is  made  to  the  secnritimVamed  in  the 
bond.  It  appears  that  the  original  notice  and  tl^e  copy  served  ^^^ot  agree, — 
hence  the  difficulty  as  to  the  date  at  which  the  security  was  given.  In  the 
absence  of  any  objection  to  the  securities  themselves, 'the  Court  does  not  feel 
justified  in  rejecting  either  the  appeal  or  the  bond  on  that  ground.  The  appli- 
cation is,  therefore,  rejected,  itnd  leave  is  given  to  the  respondent  until  next 
term  to  object  to  the  securities,  if  he  desires  tp  object  to  them. 

'^    All.  «>.  /7     1.  ..  Application  rejected. 

Abbott  dk  Co.,  for  appellant. 

Perraa  d>  Morin,  for  resppndent. 

(9.B.)  ^ 


I 
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gOURT  OP  RKVIKW,  1880. 

MO.VTRKAL,  3()th  NOVEMBER,  H80. 

Coram  Siootte,  J.,  RainviLlb,  J.,  JettI,  J. 

No    1839. 

Ducheinny  tt  al.  ys.  La  Rocqite,  Fil$. 

^  UPLD  :-lB  th« 0M« of  .  noUrW  obllx.iloa  «ioout«l  .t  XmtrMl.  th»t  the  right  of  »otl.,n  for  th. 
Moowy  of  the  d»bt  duo  tU,.rounder  orli(ln«tua  .1  MontroiU.  .nd  aot  at  tho  plto*  wh..M 
doniMd  of  payment  thereof  bad  to  ba  made.  h     »     "im 

Thia  waa  an  ioaoriptioo  io  Rovlow  of  a  judgmjA  rendered  by  tho  Superior 

.,    Court  at  Montreal  (Torrance,  J.)  on  the  l3th  orOotobor,  1880,  m  kintaiuh.g 

an  exception  diclinatolre  filed  by  defendant,  and  diatoiuing  theplaintiffn'  action. 

Tho  action  was  brought   to  rooover  tho  amount  of  a  notarial    obligation 

executed  by  the  defendant  at  Montreal,  whore  ho  then  reaidod. 

No  place  was  stipulated  in  tho  obligation  for  tho  piymont  thereof,  and  whoo 
It  fell  duo  the  defei^dant  resided  in  tho  diitriet  of  St,  Franois,  where  ho  still 
resided  at  tho  time  tho  aotion  was  instituted,         ' 

Tho  defendant,  by  his  exception  dccUnttotre,  contended,  that  the  debt  wis 
payable  under  the  circum^tanoes  at  his  domioile  in  the  district  of  St.  Francis, 
«nd  that,  consequently,  the  cause  of  aotion  arose  there  and  not  at  Montreal,  and 
as  he  was  not  served  personally  with  ,thp  aotion  within  the  district  of  Montreal, 
the  plaintiffs' aotion  should  bo  disiuissod. 

The  following  was  the  judgtpent  in  Review  :t-        "^  *"         ' 

"  La  Co^l:  *  *  *  consiJdrant  que  la  cause  ou  le  droit  d'aotion  prend  nummoa  ' 
A  lendroit  oik  I'obligation  est  oontraot^o  danafle  X)arf|'obligation  resultant  d'un 
oontrat  :  •  •  /       "*     * 

^  I' Oonsid^rant  qu'il  appert  par  la  d^olariion  et  l'o*xoeption  d6olinatolre  pro- 
duite,  que  ^obligation  a  et«$  oontraot<5e  dansHes  limites  du  district  de  Montreal  • 
"  Oon8id<5rantqtt'aiix  termes  do  Tartiole  3\du  Code  de  Proo«Jdure  Civile  le 
d^fendour  peut8tr«  assign^  devant  le  tribunal  diKlieu  oA  le  droit  d'action  a  pria 
naissanoe ;  ^»         / 

.      "  Infirmo  et  annule  le  dit  jugement,  et  proc^ddiit  k  rendre  oelui  qu'aurait  d& 
.j-endre  la  dite  oour  en  cette  instance  ;  . 

«D<5boute  le  ddfendeur  de  son  exception  d^Iidatoire  aveo  d<^pons  dans  la 
dite  Cout  Sup^rioure  oontre  le  dit  d^fendeur  en  favour  des  dits  demandeurs,  et 
«vec  les  d^pens  de  octte  Oour  do  Revision  contre  le  dit  d«5fendeur  en  faveur 
•des  dita  demandeurs." 

\rY    *  .      .  ^     -  -  .  Judgment  of  Superior  Court  reyersed. 

(7eo/rton  (Cr  Cb.,  for  plaintiffs.   . 

Ouimet  <S>  Ouimet,  for  defendmt. '  ^'      " 

(8.B.) 
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SUPERIOR  COURT,  1881. 
MONTHBAL,  3ln  JANUARY,  1881. 
Coram  Rainvilli,  J. 


No.  OBJ 
Howard  et^tl.  va.  Yule. 


Bud  :-Thit  «n  Wfcntor  and  tnitt**  undor  •  will  m.dn  before  tl.o  pMiln.  Lth«  Clwliod.  mi*  hi 

The  f.,ctM  and  oirouin«tonoc»  of  tho  caw  are  fully  dUolowd  Id  the  judRmont  of 
the  Court,  w}»ich  was  worded  as  follows:—  '  . 

"  La  Cour  *  *  JK  attendu  quo  ies  dcjnandcurs  alWKuont  que  feu  WiUlaiu' 
lule,  par  son  testament  ci<5cut<S  devant  t&uoinH,  ie  14  mui  1842,  ct  son  oodjcilo 
eo  date  du  7  8eptei,ibro,  1843,  a  institud  ion  Bin,  lo  d<5fendeur,  et  sos  six  alios 
m  I6gatairc8  universcls,  et  sea  Idgatairos  purtioulierH  pour  oortnino  portion  de  >a 

"  Attendu  que  par  Ies  dits  tostamont  et  oodioile,  le  dofendcur  a  6t6  institutf 
«i6}ufcur  oonjointementavfl.  d'autrcs  pcrsonnes  aujourd'hui  decddfies  ; 

"  Attendu  que  par  los  di-^sitionsdu  dit  testament  lea  diU  enfants  ont  droit 
aux  mtirfits  dcs  son.mes  quileur  sent  fcspectivcment  lo-uien,  et  qu'aprds  le  paio- 
ment  dcs  d.ts  intdrflts  io  surplus  du  oapital,  s'il  y  en  a,  k^r  revient  ^  ohaeua 
d  euz  en  plcmo  propridtd  ]     •  ^ 

"Attendu  quo  par  lo  mdmc  testament  il  est  stipuld  quo  s'i  I'un  dcs  dits 
I(%atairc8  meurt  sans  ertfants,  alors  sa  pai t ;iooroit  aux  autres  ; 
^  "Attendu  qu'il  est  en  Qutre  stipuld  par  le  dit  testament  qui  chaoun  des  dits 
co-h^ntiers  aura  droit  de  disposer  de  ia  portionji  lui  %u4.  par  testament  seule. 
inent,  en  favour  de  Tun  ou  de  plusiours  de  ses  enfants,  scion  qu'il  ie  jugera  i 
propoa  j  •  -  T  J  B 

•'  Atfendu  que  par  le  dit  codicile  il  e<lt  stipuld  quo  ohaoune  des  dites.filles  du 
dit  testateur  auta  droit  de  disposer,  par  testament  seulomerit,  en  favour  do  sod 
niar,  pour  sa  vie  durante  de  telle  partie  do  la  portion  H  elle  Wgu'^e  qu'elle  jUBcra 
i^propo.,  nia.8  qui  ne  devra  pas  exeddfr  la  moitid  durevenu  annuel^lTelfe - 
pourra/etirer  de  la  dite  succession  J  V     * 

"  Attendu  que  le  demandeur  James  William  Howard  est  intdres.^  dans  la 
prfeente  cause  en  vertu  du  testament  de  sa  femmp  feuoMan^aret  Catherine  Yule 
ane  des  d.tes  lytaires,  ei4o«td  le  21  d'aoftt  1858,  devant  trots  tdmoios,  par 
^ucl  ,ete  la  d.te  Dame  Margaret  Catherine  Yule  a  16gud  au  dit  James 
Wiliam  Howard,  son  mari,  ton*  Ies  biens  qui  lui  seraie'nt  dus  et  <Schus  Ala  date 
de  son  deeds,  sur  sa  part  do  la  dite  succession,  et^  aussi,  la  vie  durante  de  pon 
diti»ari,la  moitid  du  revenu  anoud  qui  pourrait  lui  revenir  de  indite  buo- 
.cesBion;  -        p^      .,      ■■■.-,:   .';.■,.  ^    .  ■;•.  ■V:^  .'^  '  .  '  :■ 

^Jl  Attendu  quo  Ies  autres  demandeuta  sontlcs  h^ritiers  du  dit  feu  William 
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••  Attcndu  quo  let  (iuniandcura  alldgaont  quaie  dit  ddrondtur  d'*  \m  rampli  wn 
d«volra  coiutue  tci  citVouteur,  sovolr,  lo.  qu'il  n'a  pu  fnit  invontairo  dea  bioni  do 
ladite  luoomiiion  ;  2o.  qu'il  n  pr«t<J  den  hoiiidioh  d'urgwit  coiiMidorubloH,  navoir  tu 
iiiootant  do  $22,422.25  iiniiii  aucune  unrantic  quelconquo,  i\  <Ius  p«<rnonn«ii  qui 
-*  dtuiflot  olom  ou  iwnt  d«r«num  dopuia  inoapabloido  pijor.sur  l«!M|unilM  nomine 
•ucuii  int^r6t  n'a  <Ji<«  pajd  dopuia  pluaioura  anii^ofl,  cioepltf  aur  la  hoiiuiio  do 
•6,400,  ct  quo  l«  dit  ddfcndour  n  auwi  lui  mA(no  eiiipruntd  do  la  dito  nucoon- 
Mon  la  ioninie  do  120,203.84.  Quo  con  TaitM  flODRtituont  uno  d.?lapidotion  et 
diaalpation  dea  biena  de  In  dite  auoooaaion,  o»,  indiquant,  do  la  purl  du  dt'fon- 
dour,  uno  incapnoltt^  couipl«ito  do  roiuplir  nca  devoira  d'exdoutour  ; 

"  Attondu  quo  loa  duniaudcura  dtmandent  on  ooni'^iqueuoo  que  le  dit  ddfon- 
deur  aoit  deatUutf  de  aoa  ditea  fonotiona,  ot  qu'un  a^quoatro  aoit  ooutntd  pour 
prendre  «oin  doadita  biena;  ,, 

"  Attepdn  quo  lo  d6fondeur  plaido.  lo.  Quant  an  d^Pant  d'inventnlro  qu'il.» 
pria  poaaciwion  dea  dita  bicns  dopuia  plus  do  40  ana,  4  la  auite  dun  inventairo 
ftlt  por  Ron  dit  pdre,  quolque  tompa  ayant  aa  morf,  ct  qui  oonatatait  quo  l«g 
biena  de  aa  suoooaaion  volaicnt  quoranto  quatre  mille  louia,  et  que  lea  b^ritiem 
no  BO  sent  jambia  plaint  de  tol  ddfauf,  et  aur  lo  aecond  point,  que  loa  aonimes 
qu'il  a  prdt^oa  I'ont  dtA  A  doa  bdritiera  fulcra,  ft  que  iea  droita  des  dcuao- 
deura  n'cn  aont  nuilctnent  l^/da ;  ,      f 

"  Conaiddrant  qu'il  cat  prouv6  qu'en  effet  lo  dit  feu  William  Yule,  quclquo 
toropa  avont  aa  mort,  avait  fait  uo  iuit  dea  biena  de  aa  auooeaaion,  lequel  dtatest 
produit  et  on  constate  lea  foreca ; 

"  Conaiddrant  que  lea  oo-hdritiera  du  dePondeur  ne  ae  eont  Jamaia  plaint  da 
^ddfaut  d'inventalre,  et  que  le  dit  dtat  doit  valoir  ontre  loa  partioa  et  tenir  lieu 
d'inventaire ; 

"Conaiddrant  qu'il   cat  prouvd  que  le  dit  ddfendeur  a  pr«t6  ou  avanc^  i^ 
•deux  de  aoa  fila,  &  d'autrea  desoondanta  dea  hdritiero  du  dit  feu  William  Yule, 
MiientM  aotam&s  de  deniera  ae  montant  A  plus  de  117,000,  aur  lesquellea  dea 
intdrdta  ae  aont  aeormj  au  montant  de  plua  de  19,000  ; 

"  Conaiddrant  que  leadita.prdta  ont  dtd  flats  aana  nooune  garantie,  ot  qu'il 
eat  adtnia  par  le  ddfendeur  luldi&me  qui  I'un  dea  dita  empruoteurs  est  wort 
•ana  laiaaer  aucuns  biena,  et  que  lea  autreS  aevt  aaoa  mojens  pdouniaires ; 

"  Con8iddrant*qu'auxtermeaduditte8Ument,8i  lea  dit«  emprunteurs  vonaieDt 
A  mourir  avant  loura  auteura,  et  n  oea  demiera  venaient  lasai  a  ddodder  sans  des- 
cendanta,  lea  dita  emprunteurs  n'auraient  jamaia  eu  auoun  droit d  auoune  partie 
dea  biena  de  la  dite  auocesaion  ; 

■    «  Conaiddrant  en  outre  que  lea  dita  empranteura  peuveat  etre  deshdritds  par 
Jeurt  aut4sur8,  aur  termes  du  mdme  teaUunnt ;  que  dana  ceoaa  lea  sommea  i 
!  €ux  pretdca  ae  trouveraient  compldtement  perduea  ; 

"  Conaiddrant  que  le  ddfendeur  a  ndgligd  de  fournir  idgulidi^meot  lea  intdrets 
8tir  le8\8omme8  par  lui  pretdea,  aavoir,  aur  la  aomme  de  126,203  ; 

"  Conaiddrant  que  dans  le  bilan  foumi  par  lo  dit  ddfendeur,' une  aomme  de 
♦939.29,  au  paiement  de  laquelle  U  avait  dtd  eondamnd  eavers  ACai^aret  C. 
Yule  et  autres,  par  jogement  de  cette  Cour,  reprdamtant  leur  part  daiis  k» 
Mtdrdta  aooras  but  lea  ditea  sommes  pretdes  pw  le  ddfendeur,  apparait  k 
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i^f/Hd.  J- *  '*'''""  M.rp.m  C.th«U  Y«Io.  undl.  qao  I.  dlf  J^.r- 

•'  L.  Cour  d-UtucIo  dit  d^f.,„dour  d«  .e«  dito.  fonotion,  d'ei6oiitour  t.«.. 
«n  «Ir«  „t  fldd..com™iM«iro  do  l.-.uooeMlon  do  fou  VVllWiift  Y«Ie.  .t  ord  n„o 
,u  .1 «,.!  non.«<J  un  ^,uc«tr.  pour  pre„dr«  «,[„  do»  bi<m.  de  U  dit^lZTn 
iT    u7?"  •»"••  •J-'-tr.lour  fld<!i.o«m,„i«,iro  ,«it  nommd  A  ^  p LTo 

o«d„«ntu„juKed-icdla.  M«.tonic  d Wil  oo«r.at  pour  prX     U  „  ^  ! 

«hoix  du  dIt  MtquMtro,  il  en  «»-»  noinnxS  un  d'offioo  j 
.     "  fct  la  Oour  oondamno  lo  d^fondcur  auz  ddponn." 

n ,.        /  n        '    „  Judgment  renioviog  defendant  from  offlo«. 

"»^tkune  it  BethuHe,  rot  phiatlfh.  " 

/fiVcAiVr  .tr  Ritchie,  for  defondont.  ' 
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.MONTREAL,  2Ut  DBOEMBER,  1880. 

Coram  The  no».  Sir  A,  A.  DoaroN.  Ch.  J.,  Mo^k,*  J..  R.ms^^,  j.,  Cao.8, 

J-.BABr.AJ,  -V 

lf«.  l»7. 

n.  C^ianRM«  Co..  Apprilav-d  J7l.a,j,;/Jf.ni™.,,  R«ponde.t 

lw«,„  *  tl     I     *PP*"***  .'"*'^°"*  *•"«  permisaion  of  the  Court ;  the  appeal  having 
k«.»  taken  de  piano  and  without  such  permission.     The  juigmentTomptw 

A.r„arrf.^Bea«cA««;,,forappeU.nt.     ],  \    ^PP"***'""  «'"*«»• 

BouerRoji,  Q,Q.,  for  respondeat  w,r 
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:  MONTREAL,  17th  SEPTEMBER,  1880.  , 

Coram  Hon.  Sir  A.  A.  Dorion,  Cii.  J.,  Monk,  J.,  Ramsa^  J.,  Caoss^  J. 

No.   134. 
.     VBZINA, 


-T, 


ANU 


THE  NEW  YORK  LIFE  INSURANCE  COMPANY, 


I  la  ^il 


Afpillant  ; 


RiaPONDINTB. 


Held  :— That  until  thcpremtum  la  pSld  on  An  application  for  life  inguranoe  the  Inauraneo  doe*  not 
attach,  and,  thcrelbro,  wliere  the  osteniiible  applicant  is  unable  to  pay  the  premium,  aB4* 
another  party,  a«a  matter  of  sjieculation  and  without  having  any  interest  in  the  life  of  ' 
tlic  applicant,  pays  (be  premium  and  talce*'  a  tranufvrof  the  policy  prepaid  by  anticipation     ' 
in  ilie  name  uf  the  applicant,  the  polioy  In  the  hands  of  auch  person  Is  void. 

This  was  an  appeal  from  a  judgmieiit  renclercd  by  the  Superior  Court  at 
Mcntrcal  (DorioD,  J.)  on  the  30th  of  April,  1878, dismissing  the  appcUaot's 
action.  .       f"  . 

.   Tha  action  was  brought  to  recover  the  amount  of  a  life  policy,  grantc/I  bj 
J^^'efespondent^on  the  5th  of^ovember,  1873,  for  $2,000  on  the  life  of  one 
Hector  Ocndron,  who  died  on  the  16th  of  September,  1875.  . 

The  appellant  sued  as  the  assiurnce  of  one  Langloi.4,  under  a  deed  of  trans^ 
fer  executed  (after  Gendron's  death)  on  the  3rd  of  November,  1875,  and  Lan- 
glois  was  alleged  in  x\ie  declaration  to  have  obtained  an  assignment  of  the  policy 
from  Gendron  on  the  26th  of  December,  1873.    > 

The  respondent  pleaded  that  the  policy  was  executed  in  New  York,  and  was 
based  on  the  faith  of  the  statements  and  representations  made  by  Gendroa  in 
biir written  application  attached  to  the  policy,  which  he  warranted  to.be  true. 

That  it  was  made  an  express  condition  of  the  policy,  that  the  proof  of  inter- 
est of  any^^ignee  of  the  policy  muat  bo- produced  with  the  proof  of  the  death 
of  the  assured.  And  that  tiie  laws  of  New  York  required  such  proof  of  ioter^ 
est  al^o. 

That  no  proof  of  such  interest;*  in  the  life  of  Gendron,  was  ever  made  by  the 
appellant,  and  .that  neither  Langlois  nor  the  appellant  ever  had  any  insurable 
interest  in  th&Jife  of  Gendron.         . 

That  Gi^DdtWs-  statement  in  said  written  application,  that  the  policy  was 
taken  out  for  himself  and  his  own  benefit,  was  untrue,  and  that  said  policy  was 
really  taken  ojit-Jbiy  Langlois,  who  paid' the 'premiu\u,  and  as  a  mere  speculation' 
on  his  part. 

That  Gendron  never  had  any  legal  interest  whatever  in  the  policy,  and  did 
not  pay  any  portion  of  the  premium,  and  jfierely  lent  bis  name  for  the  benefit  of 
Langlois,  ■    .-C       ^ 

That,  moreover,  Gendron  had  mis-stated  ^is  age  in  said  written  application; 
having  represented  th^ercin  that  he  waa  .horn  on  the  5th  of  Deoember,  1812, 
whereas  he  was  born  on  the  5th  of  Decgmb^,  1811. 

■'"'' ;t.""" -"-"■ I..-— ~ —u.r... if..— II    .1       ,  ,_ , ■■ ■I...I..II.I 
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K.^'^!l!r,''';t"lr^""'r**  '•'""^'f^  •»«  »  »«"•  of  Bober  habits,  whereas       v2a    ' 
And  that^end^rfn  had  lastly  rtjfesentcd  thi.t  no  proposal  to  insure  his  life 

^^f:^^::::!}^!-ii  "^-  ^"  -  ^—  cited.:     - 


.Ithough  he  had  secured  insurance  on  his  life,  the  policies  were  very  spon  aftei 
cnoelled  on  the  ground  of  falsehood  and  fraud.  J  =J~      iier 

The  appellant  replied,  to  the  effect,  that  there  was  no  fraud  in  the  triiisao-' 
hons  connect  with  the  issuing  of  the  Hioy.  and  that  the  insurance  was^effeot- 
edat  the  solicitation  of  the  respondent,  and  under  full  knowledge  of  all  the 
einumstanoes  under  which  Langlois  bocaino  possessed  of  the  policy 

Tht  following  was  the  judgment  rendered  by  the  Superior  Court  — 
'  "  The  Court,  after  having  heard  the  parties  by  their  Counsel  ppon  the  merits 
of  Ihis  cause,  examined  the  proceedings,  the  proof  made,  and  on  the  whole  de- 

Considering  that  the  policy  of  insurance  upon  which  the  present  action  is 
founded  has  been  obtained  by  one  Gendron,  not  in  his  interest,  but  in  the  interest 
of  a  third  par^  who  was  neither  the  creditor  nor  related  in  any  degree  to  the 
party  insured ;  , 

Considering  that  the  said  Gendron  never  had  any  interest  in  the  said  policv 
not  having  even  paid  4he  first  premium  ;  .         _  ^  ^l\ 

Considering  moreover  that  the  said  policy  was  obtained  under  false  r«pr^n^  ' 
tetions  with  regard  to  the  age  of  ^he  insured  party,  and  to  the  fact  that  he  had 
Dot  been  refused  by  other  Insurance 'Companies  ; 

Considering  that  Langlois,  to  whom  the  said  'policy  was  transferred,  had  not 
and  has  not  proved -that  he  had  any  interest  in  the  life  of  the  said  Gendron  • 
Dkmisses  the  said  plaintiff's  aWion  with  costs,  distraction  whereof  is  granted  to' 
Messrs.  Bethune  and  Bethune,  the  defendant's  Attorneys." 
I     Cross,  J.  (dUsmtien*).  This  suit  w^  brought  by  V^zina,  aa  assignee  of  one 
Langlois,  against  the  New  York  Life  Insurance  Company,  claiming  $2000 
amount  of  a  policy  is^neOy  that  Company  on  the  life  of  Hector  Gendron' 
bearing  date  the  5th  Novemb^873,  transferred  to  Langlois  wuth  the  approval 
of  the  Company,  26th  December,  1873.     Gendron  died  16th  S^tember,  1876. 

The  Company  pleaded  that  the  contract  was  made  in  the  city  of  New  York 
the  Company  having  no  power  to  contract  out  of  the  State  of  New  York  The 
policy  was  issued  in  ionsideratioa  of  the  statements  and  representations  in  the 
Ibrlhcr  application  for  the  same  sent  to  the  office  at  New  York,  and  made  a  part 
of  the  contract  a# on  the  conditions  therein  enumerated;  among  others  an 
awignmcfit  to  bo  valid  must  be  in  duplicate,  and  must  be  sent  to  the  Company 
foruckuoffledgment,  and  the  proof  of  interest  must  be  produced  with  the  proof 
I  of  death.  ■     ^^,       .^   ,  ._       ■■     i~ 

That  by  tlie  law  of  the  State  of  New  Wrk  the  assignee  of  a  life  policy  cannot 
reeover  without  making  proof  of  his  interest  in  the  life  of  the  assured,  and  pro- 
dncincF  the  same  wiih **—  - — tf-e^t-^^.t     »  , 
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,    Veyina  '"^1"'''  neither  Y^zina  nor  Langlois  ever  bad  any  iDsurable  iotercst  in  the  life 

TheNe'wYorkOfGendron. 
Life  Ins.  Co.       rp|,„j  j|,g  gtafemont  made  [9  the  application  and  in  the  declaration  thereto 
'  subjoined  that  the  poltoj  was  taken  out  by  Gcadronfor  himself  was  untrue,  thit 

it  was  in  reality  taken  out  by  Langlois  as  a  mere  speculation.  ^ 

That  Qendron  merely  lent  his  name  without  ever  paving  any  interest  in  the 
policy  or  paying  any  premium.  That  Langlois,  knowing  that  it  would  be  illegal 
to  take  it  in  his  own  name,  procured  Geadron  to  apply  for  the  policy,  from  whom 
he  got  an  assignment,  the  whole  Uy  defVaud  the  Oodipany. 

That  in  the  application  Gendron  falsely  declared  that  he  was  born  on  the  5th 
l)ecember,  1812,  bik  in  fact,  as  (her  Company  had  recently  discovered,  he  was 
:<      born  on  the  5th  December,  1811. 
:^  ...  He  falsely  deojwred  he  was  a  man  of  sober  habits,  but  the  Company  had 

recently  discprlSred  he  was  a  man  of  intemperate  habits. 
\  He  further  falsely  declared  that  no  prbposal  to  insure  his  life  had  ever  been 
^declined  by  any  company,  whereas  the  Company  had  recently  discovered  that 
'  /his  life  had  been  insured  with  the  Mtna  Insurance  Company  of  Hartford,  in 
June,  1872,  by  two  policies  in  favor  of  Venner  and  Valliere  respectively,  which 
had  been/cancelled  on  the  ground  of  falsehood  and  fraud,  and  the  absence  of 
an  insurable  interest.  .  ' 

"  y^zimrreplied  that  Gendron  had  effected  the  policy  for  himself  without  false- 

~~  hood  or  fraud,  and  at  Quebec,  on  the  pfessing  solicitations  of  the  Company  and 

tbeir  agents  there.    That  the  case  was  investigated  by  the  agents  of  the  Com- 
pany, and  the  risk  detiberately  accepted  and  fully  approved  of  by  them. 

y^zina  established  all  the  facts  necessary  to  make  out  his  case.  The  case 
turns  upon  the  sufficiency  of  the  proof  made  by  the  Company  to  destroy  the 
prima /acte  case  of  Vezina. 

The  [Superior  Court,  by  it?  judgment  rendered  on  the  30th  April,  1878, 
found  that  the  Coogpany  bad^established  three  points  in  their  favor : 

1st.  That  G^drok^ever  had  any  interest  in  the  policy. 

2nd.  That  the  policy  nad  been  obtained  under  false  representations  as  to  tiie 
age  of  the  assured  and  the  fact  that  he  had  not  been  refused  by  other  com- 
panies. . 

3rd.  That  Langlois  had  not  proved  that  he  had  any  interest  in  the  life  of 
•   Gendron. 

On -these  grounds  the  Court  dismissed  Yuziua's  action,  and  he  has  appealed  to 
tfiis  Court.  *" 

The  objection,  that  an  assignment  of  the  policy  must  be  made  in  duplicate, 
<iannot  hold. 

It  is  equivalent  to  saying  the  Company  cannot  bind  themselves  by  a  contract 

•    '  unless  there  exi^t  jproof  of  it  by  writings  doubje  what  .the  law  requires  to  prove 

it.  .■  ■■;.  -.  .      .'  •:    .'• 

It  is  isonoeded  that  the  O^pany  did  not  prove  any  misrepresentation  b;  I 
^SSSIWW^KW'wSWTBK^StelSbfBr^'''^ 
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^wlpS     Trol^^^^^^^^  obviously  unfounded,   as  ia  shewn       ve..«. 

hearefrom^tl  6^  '  ' "  ,^«»P«"y'«  ^gent.  who  probably  altered   ''*"»"••«?• 

As  regards  proposuk  by  Gendron  to  be  insured  in  another  Company  beinr 

refused,  the  plea  itself  shews  the  fallacy  of'this  pretension.  beeau^TreeL  7o1 

•  H  refusal  but  an  acceptance  in  two  other  instances  and  the  canceTlationTe'xU?     ' 

ing  policies  after  they  had  been  nome  time  in  force  •  thps«  n!Z'  •       ." 

thrtwt]^  tn.  v^  J  ir  «.,  uuieiQioroe,  these  policies  were  issued 

d^ec^ly  to  Vennerand^Valliere;  they  alone,  and  not  Gendrc^  wore  respon^ilS^ 

we    ^T'"    '''"^"''^^'".'''"^'"ethem.    Besides  the  witness  ZT  who 

wears  to  the  reaspns  for  cancell.ng  them,  i^clearly. mistaken  as  to  Gendrris  '      ■ 

age  making  him  out  to  be  65  or  66  in  fte'Winter  in  1872-3/   But!  oak 
fact  of  i-,«rtance  regardiug  them  as  affecting  this  case  is,  that  they  werl  ./.S 

not^  «fused,  and  that, th^^^^  •^^~*«^' "«»  »»^  «^"'^-vt'"t  by  Venner  ^ 

intl^rjiinindBlb^  *'?  """'"  -^"'^  *»•«  *»"-''-  of  G-<1~«'» 
interest  m  hi4  own  lippif^  transferee  Langlois' interest. 

I  accept  it  ks  an  elementary  principle  of  Life  Insurance  that  every  individual  '      "'      " 

J^wc^J^hasaninsurableinterestinhisorhe^ownlife^  'V 
(Bunyon.  Life  Insurance,  p.  19,  No.  14,  edition  of  1874.)     Every  man  is  nre^ 

sumed  to  possess  an  insurable  interest  in  his  own  life,  sinoe^byhS  "  U  ^c^  - 

ZT  '"^.rT.'™'"  *'•"*  ''^  ''  •'^  f-»-«.  g«i-.  or  savings,  ih  mi"!:       I  " 

be  the  result  of  his  p««,mure  death,  and  as  thatcannot  be  linJt;i  nekheTcan  ' 

the  amount  for  which  he  may  insure.     The  insurW  must  ha^inttrZ 
.nteres  in  the  life  upon  which  the  insurance  is  effected.     He  hL  an   ns"  able 

rvTcl/w '"'''' *"•'**'•     T'.e  extent  of  his  interests  measured 
^  eontract^wiUun  reason,_that  i,.  at  a  laige  or  a  small  sum,  as  may  t  "         ' 

agreed  upon  between  the  parties  interested.  ,    »  «««y  oe 

Gendron  was  possessed  of  this  interest,  and  having  onee  insured  his  life  it 
was  his  own  property  to  dispose  of  to  whomsoever  he  pleased,  and  for  what  con 
.Ideation  hepleasedeve^^^^  , 

*/hi™  *;  "^"^  *i"«f  ">"  «f  ^"'i^''^"  ««  to  whether  the  contract  was  made 

lint  T  '  r  Tk    ^''  ''  "'^  '^''^'''  ""'  ''''  ^^o'-P^-y  ^'^^^  hi"-  and 
Langlois  and  in  the  latter  case  by  and  for  Langlois,  also,  in  the  name  of  Gen 

trrtand":-;.'!?'.'^"' *'*'''  Company  at  Quebec,  says,  ofthec    - 

^ttecause.  et j'a. fait «,  connaissance  4  mon  bureau,  lorsqu'ily est  venu  pour 
fiureasBunirBa  vieparla  d^tfenderesse ;  c'est  l«i.^,%fl  J.i  „  dom»d6  A  OUo 
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"oation,  trKnnmim  &  rAeent-G^n^fal,  A  Mon»rdal.  Sur  cetie  applioation  la  pplioe- 
3%e M«w  York  "  d'aBRuranoo  Bur  Uqnclb  la  pr<$»cnt« action  est  bao^a  ^teamen^;,"  ancjjji  < 
**'  ap^jcars  that-^yen  or  eight  monthsafter  ii  wiiseflTcctcd  and  trannfurred  to  Lan^ 
gloi8|6urke,  "the^Qcpferul  A«ent  of  the  Uoinpany,  knowing  the  faota,  approved  of 
this  (Rid  other  T^ttitjcf,  sajfinj* :  "  Laisscs-lcs  ipayer  lour  nrj^enf .''.    If  anyKc^ 
urped  in  particulao^e  effecting  hud  continuing  of  the  policy,  it  was  Miohaud, 
the  Agent  (^f  the  Conipuny.     Lunglois  did^nbt  appear  on  thesoene  until  a  month 
aitor  the  policy  had  been  effected,,  when  Miohaud^  the  Agent  of  the  Company, 
,  offered  it  to  him  as  a^ood  opecuiation,  using  pertiuasioitP  and  offering  him  in-    ' 
ducements  to  take  it.     Gendron  and  Xanglois  had  .neyer  before  then  Uud  any 
tranfiactions  togcthert' .Langlois  accepted  the  transfer  already   prepared  and' 
sigpecl  on  the  policy,  and  pa.id  the*  premium  to  Michaud;:  wjio  19  presumed  to 
''"      ))ave  bad  authority 'from  Octadron  tb^pose  of  the  «policy.'   Tbere'ls  no  bad 
•'fuith  shewn  on'-the  part  of  Gendron,  but  the  fact  proved  shews  that^he'waa  then 
willing  to  take  the^  price  that  the  policy  was, to  eost  liim.     This  does  not  ncoes- 
B^ly  make  tbeoonttact'ijt^al  or  null,  the  e^nseniipf't^o  parties. io  it  had  been  ' 
*'     '      giveHj  the  {Mtyment  of  the  pronqiium  was  all  that  was  wanting  to  its  completo 
.    ezecutioki.     That  payment  could  bo  validly  madft  either  by  Gendron  hjmHctf-oi;     V 
by  my  onedie'would  procure^ 'make  it.  .  If  he  fouud  he  had  made  a  valueless  '  ' 
bargain  fo^hint$ielf,ti was. coinpi^jtoat  for  him  to :par%,,with  it  at  cost  ore^en* 
'  under  cost-^there  could  bo  ho  conspiracy  with  him  t5  pro<||Qre  a  policy;  he  had 
»  no  co-conspirutotv  tPO  oue  acting  with  him  wh^^  lie  n^o  the  agreement,  and  a 
conspiracy  afierwaid»  to  pacjjj,  with  what  bdonged  to  himself  cannot  be  admitted ;' 
a  conspiracy-  iu  any  case  under  tke  circumstances  is  difficult  to  be  ilsagincd,  an<t 
to,  my  'inind  a  <^tispiracy  onld  scarcely  take'  (ilace  In  such  a  <)ase  unless  such' 
frlfud  were  usccl  by  the  insured  himself  aft  wo^kf  avoid  the  policy  if  he  had  ' 
nctea'alqnc.  I  Conspirators  could  aid  litirle  in  the  niiittcr;  but  in  this  case  Gen- 
dron had  nio.  doofcderatijs.».  The' policy,  as 'made  out  a*nd  agreed  to,  could  oidy 
\,         b<i  delivered  as  the  pojioy.of  Gendron,  and  La'nglois  who  then  took  it  by  assign- 
,  qieot,  acknowledged  tlils  title,  and  the  Company  by^acccpting  the  premium  from 

Langjois-and  delivering  the  pelicyVacknowledsed  both  the  policy  and  its  assign- 
ment.    True,  the  judgment  treats  it  as  being  the  'policy  of  Langlois,  requiring 
him  to  have  an  interest  in  tlie  life  Qf  Gendron.    Althougli  such  ^pretension  was 
set  ujp  in  the  cude  of  Wainriglit'  v6.,  Bland, 'Mob'dy  &  Hobinsoti,  vol.  1,  p.  481, 
"  and  countenance  given  to  it  iby  the  Judge  atnt«i  priu$,jet  when  the  final- 
,    judgment  was  rendered  «»  &an  do,  the  Judges  to6k^^artipulaf  pains  not  to  rest 
«    it  on  this  ground.  a      '  -  . 

\  -  It  was  a  case  6f  very  gross  fraud.  There  was  also  then  in  force  in  England, 
where  the.  ease  occuifred,  the  Statute  14  G%o.  3,  cap.  48,  providing  that  it  should  ' 
"  not  be  lawful  to  taic  any  policy  on  the  life  or  lives  of  any  person  or  persons, 
<'  or  other  event  or  events,  without  inserting  in*  such  policy  or  policies  the  person 
"  or  persons'  name  or  no^iies  interested  therein,  or  for  whose  use,  benefit  or  on 
'^  whose  .account  such  policy  is 'so' wade  or  underwrote."  It  was  contended 
and  made>  question  wliether  the  plaintiff  VVainrigbt  whofffnn  the  first  appeared 
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bvTim     Th«         :  •     ?•'  "'*•*  •»«"•? "•"PWo"  th.t.he  h.d  been  foUf,^rJ3^^ 

Ae.po.nt  made  by  the  defence  that  the  policy. w.«  the  poKcy  of  WainS 
l»a.elJwhose„„„e«ho„.dhavebee„i^^^^^^  - 

Sib  A.  A.  DoRiON,  Ch.  J.:—       ,"  ,  !*    '  *',  ft 

Thi8  aotionia  to i^jover' the Umpunfof  a  life  in««r«rtoe  policyaranted  bv  L 
respondepton  the  life  of  one  Hector  Gendr6n;fbr$2000-  ^"""^8™  '^  *'"'  % 

^a'5^  :?:)Z::t;;  *'^  '^  o^No^-nkl^^,  ««  .«  applJcati^n-^^^^^    6 
^':J^?!l^:!!^^'''^r«?'«-^^^9T5,and^^^  ^ 


j-„j  „*  »       i.  •    ,       ■     ""Fwiuuer,  n?40,  and  the  appel  ant.  afidw  s 

^leed  of  transfer  execQted  on  the  3rd  of  NoVemb^r    lfi7R    Ti       I    T  T 

ve^riS?^^?''  V^"t.  that,,lthough\he  policy  is  dated  the  6tfe  No- . 
^,^0  obt^ned.  ^^:t^^::S^^ 
^in^!^;!'' '"?  ^''^*'  ^^'^  "^  ''^"''^''  '«^3  ««"'^"'''-  «ft  '"'^  not  inkured*''  ' 

The  r^pondent  W  isaued  nci  policy,  nor  entered  fiito  any  m^'^ 
..rtue  of  which  any  .insaranoe  cbald  hava.  been  claim/^^lTeE  latJ     ' 
oo.urred  before  that  date.  >  wenaroB  a .  (teath    .- 

bp  .njn^diatoly  tranaferrerit  to  Langlois  ^J^^^^,^'^  .   '  ^ 
«»ord,ng  toa  preWpuB  agreemenUntered  into  beLeen  ^er         '  ""^^  "^"^ '■ . .  , 
A«»j*ng  to  aft  259eof-the  Civil, (>de/rt.V^^  . 

«  <ic  fo/c  «po„  which  the  imvrofaceU  effected  '  ,   ®^ 
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Tccina  I (  IB  true  that,  hoedKding  tc^rt.  2591,  a  policy  of  iDsuranoe  of  life  nday  le 

The  New  York  transibrred  tifany  p<)rson,  whether  ho  has  ,an  inBurablo  interest  or  not  in  the  life 

e  Ids.  Co.  ^j.  ^^  i^gstrnxi  iosured  ;  but  this  can  only  apply  to  a;  bondjide  transfer,  and  cannot 
be  construed  to  destroy  tho^  salutary  rule  contained  i^a  the  preceding  artidi  to 
prevent  wager  polibies.  »  "     ■ 

It  has  been  contended  that  the. respondent  by  its  agents  consented  to  the  irDig-. 
fer  made  to  Langlois,  but  no  conwnt  of  an  agent,  nor  even  of  the  Company  itHolf, 
could  validate  a  contract  in  violation  of  a  Uw  founded  on  public  policy. 

I  therefore  consider  that  Ooildron  never  Jiad  any  interest  in  the  policy  ou^ 
whiohjihe  action  is  bmus^ht ;  that  this  policy,  althouijh  Jn.  the  name  of  Gendron, 
was  issued  for  the  solo  bene^t  of  Jjanglois  who  paid  the  premiums  accruing  upon 
it,  from  first  to  last,  that  it  was  not,&  bondjide  transfer  of  a  pre^nously  existing 
"~  ~~  and  valid  insurance— and  thot  the  judgment  of  the  Court  should  be  conl^rmed, 
<  I  do  not  think  it  necessary  to  enquire  into  the  validity  of  the  other  grounds 

on  which  the  judgment  of  the  Couft  below  w^  based.  » 

Kamsat,  J. — In  this  case  a  que^tiidn  of  the  conflict  of  laws  has  biucn 
raised ;  we  have  not,  however,  to  decicfe  it,  as  the  law  of  this  Province  appears  to 
.  be  similar  to  that  of  the  State  of  New  Y(  rk  on  the  point  in  question.  The  respon- 
dents resist  appellant's  claim  on  tlie  gro  ind  that  there  never  was  an  insuranee  on 

■  *  the  life  of  Hector  Gondron  ;  that  the  plioy  was  taken  oat  in  his  name  by  one 

having  no  interest  in  liis  life  at  all.  Th>  majority  of  tho  Court  is  of  opinion  that 
no  one  can  insure  the  life  of  anotliw  wilhouth'ivin:;  an  interest  in  his  life. ,  Of 
course,  if  this  proposition  be  true,  it  is  pisrfectly  cyiddnt  that  a  contract  b^  which 
it  should  appear  that  the  deceased  had  insured  his  own  life,  while  in  reality  he 
was  only  nprite-nom,  would  be  simulated i  and  asnujl  as  if  the  insurance  hafl  been 
ostensibly  between  theinsurnnoe  c(5mpanjr  and  the  ^ird  party.  The  consent  of  the 
deceased  has  never  been  considcred'as  ancRsentiul.^  Of  course,  the  question  of  fact 
will  always  be  a  delicate  one,  for  it  is  diffioul^^to  know  when  the  deoeasedhas' 

«'  been  used  as  a  prite-nom  or  not,  for,  as  has  been  said,  a  man  may  insure  his  life 

and  give  away  the  policy,  or  sell  it,  or  give  it  as  security.  But  after  all  it  is  only 
a  question  of  evidence,  and  the  majority  of  the  Court  is  of  opinion  that  in  this 
case  it  is  fully  established  that  Gendron  never  had  any  right  of  property  in  the 
policy,  but  that  it  was  taken  out  in  his  naine  by  Langlois,  ^j^^^^nt.  We  there- 
fore think  the  judgment  must  be  confirmed  with  costs.*      ' 

Judgment  of  Superior  Court  confirmed. 
Doutre  &  Co.,  for  appellant. 

/Jef/(Hne  (&  fe^uHc,  for  respondent.  * 

-:^  \  (8.B.). 


*  The  abore  jadgment  has  been  since  reversed  by  the  Supreme  Court  of  Oanada 
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MONTREAL,  17tii  SEPTEMBER,  1880.  S 

(^ra,n  floo.  Sir  A.  A.  DoUv,  Cii.  J.,  Monk,  J.,  Kamsay,  J..  CBoa«.  J. 

No.  38.  ""\ 

"  THE  TRUST  AXD  LOA.V  COMPA.VV  OF  CAVADA, 


AND 


PUPRAS, 


Appulant 


RltSPOMDINT. 


cZh™  .!..'«    "  ""■  '''""'•  ""'*'"  ar.lolo.<»0  .,d  700  of  the  Code  of  OlvU  Pro, 

1'       'rZ:^}  h'",     r  «igUti.red,i*.|B,t  tl.e  puUei  who  h.Vo  been  owi,er.ofthe  pro. 

'  Sr»h«  nnl?"  ,"*      ■ ''"  '■"•"  P"*""'""*;  •'«"  "le.  «>»«J  he  GAnnot  limit  I.I,  dertlHcAto 

■    o^i!  If  fh'     f  \™?w '  °'^""'"'  ?»"«•««  «  "»«"«  h've  been  oolloo.ted  oa  the  pro- 
In  ..J      .   «l«  h«d|ic.n.Ad«  .proper  oertlfloAte,  and  whioh  hAvo  not  been  .oool- 
2o  Th..^n7ir*..°      .""'  ''•'""«<^""»"«>  ""Oh  A  oertlfloAte  A.  the  lAw«Alled  for. 

^!!-J^     .».."'  y«8'>"e'"'«.  pnuresto  tbebeneat  of  .uch  creditor,  who  thereby 
^r.Hrf^!.J*^:f.'!"r*'5*/'''!''?  «m»untwJndIcAted;to  be  pld^^the  pro- 


coed*  Arking  fl-op  ifjudiclAl  BAteofgaoh  ImmoveAblii. 


ildijial 


Sir  a.  a.  Dorion;  Cii.  J.  :_Thw  aotiffh  wto  Wought  by  the  appellants  to 
r«covor  from  .the  respondent,  who  is  the  regi,strar  of  the  County  of  Two  Moun- 
tains,  a  sum  of  $1000  a,^i„torest,  wliich  they  allege  tVey  hwe  lost  through 
*18  neglect  and  omission  ^mention  their  liypotheo  on  the  registrar's  cei;ii. 
SVt^lS"""'  ,0  the  .heriff  wlien  .he  property  hypothe^^d  wa. 

The  facts  proved  arejis  follows":  \* 

^  On  the  4th^of  August,  1863,  pneilonri  Paul  Lebrun  ^ifrLaforet  gave  to  the 
appellagt  an  hypothec' on. his  property  for  $1000  and  interest  at  eight  per  ce^it. 

JUaforet^ld  the  propertjr  hypothecate^  to  Joseph  Charbonneau  on  the  2nd  of 
December,  1864,  Charbonneau  binding  hitaself  to  pay  the  appellant's   hypiUheo. 

The  o^ligajion  of  Laforet  of  the  4th  of  August,  1863,  was  registered  on  the 
m  of  August,  1863,  and- ihe  deed  of  saje  lo  CharbcJnneau  on  the  3bt  of 
JUeceinber,  1864.  /  y 

Jhe  property  was  sold  at  shcrirs  mTe  on  6harb6nneau,  at  the  ftuit  of  IJau-' 
»na  Davis  afld  others,  in  W;6,  for.$3>P0,  which  sum  was  returned'intb  Coutf 
and  distributed  amongCharboffneau's  creditors,  according  toa  regi.strar's' certi- 
fle««8furnished  by  the  respondent  in  his  official  capacity.  (Arts..699  and  700  of" 
the  Code  of  Civil  Procedure.)  V     \       ■  ^'  "\ 

■The  certificate  <J»d  not  mention  the  appellant's  hypothec,  and,  ib  oonsequence  of 
thu  omission,  the  appellanls  woVe  not  colltfoated  on  the  protJeeds  of  the  sale 

In  answer  to  the  action  the  respondent,  inadditioji  to  the^neral  issue,  has 
pleaded  tliat  he  ha^  conformed  hi.n8<J«»il>  the  requirements  oAelaw,  and  that 
lie  18  not  responsible  for  the  claim  of  the  appellants.   ,         'J  /    '     ' 

^  The  pretension  of  the  respondent  is,  that  he  was  onk  bound  to  mention  in 
tw  certificate   the  lffpothi>«A  nffn^Ung  thtf 
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7o.'i*r'j,!,X  *****  **""  liypothto  of  tho  uppeilunts  hud  b«eii  rogihU'rod  more  tliun  toD  jream 
previouH  to  the  Hale,  ^  1  .  i  " 

ThiH  iprctunsiun  is  unfounded.  '  ■ 

What  tho  law  re<|uir«ui  is  thut  tho  rouiHtnir  should  furuish  a  oortifiouto  of  nil 
hypothecs  re-iistercd  aguioj-t  the  partiot,  who,  during  the  /««  ifeart  prectdinm 
the  sale,  were  the  owners  of  tho  imniovoublosold.     (Art.  700  C.  of  C.  P.) 

The  sule  by  Laforot  to  Charbonaeau,  who  was  Ihe  pfoprietor  at  tho  time  of 
the  Sttlc.ercatcd  an  hyp<jtheo,  wliiehby  the  (/^%'i«tMit  therein  Aontainod,  became 
available  to  tho  appollaiitH,  and  fur  whioh  thoy  would  have  been  collooated  if  it 
liad  been  lucntioned  iu  the  respoiidoiit'ii  oortiflo:ito.  The  Court  belew  seeinn  tft 
have  taken  thin  view  of  tho  case,  it  iieverihcloHS  disiuisHcd  tho  action  of  tho  appoU 
luntH  ou  tho  ground  thut  they  oouM  only  claim  to  be  indeiuni6ed  by  tliQ  r«i- 
pondent  for  a  loss  actually  sustaimd,  nnd  th.it ||py  had  not  proved  that  tfcey 
had  h)8t  their  recourse  against  (Jharbuunuuu  auJ,  Laforot,  nor  established  that 
tliey  wore  insolvent.  . 

This  point  was  not  raised  .by  the  respondent,  who"  neither  alleged  tint 
Ijafoi-et  or  Charbonncau  were  solvent  nor  denianded  that  their  property  should 
be  discussed,- and  had  this  b^cn  pleaded  it  would  have  Seen  no  aoswer  to  the 
action.  ■      \      ■   '   ./  •■  '  '    /.  ■•••.;  •■."«.; 

The  registrar  is  a  public  officei',  bound  to  perform  cortnin  dfitieavapd  bo  iA  re*- 
ponsiblc  for  tho  loss  occasioned  by  tho  errors  and  ouiis.><ion8  committed  by  bin 
in  the  dischargt  of  thoso  duties.     (Arts.  2177  and  i!178  0.  C.)  ' 

The  distribution   of  tho   proceeds  of  an    immovable  property  sold  by  tho 
sheriff  is  iiiade  amonjr  the  hypothecary  ereditora  according  to  their  rank,  a« 
shown  by  the  certificate  which  the  registrar  is  bound  to  furnish  to  the  sheriff— 
and  as  the  pro^rty  has,  by  the  payment  of  the  purchase  money  by  the  purchaser,. ' 
been  freed  from  the  hypothecs  with  wliich  it  was  charged,  the  recourse  of  the 
creditors  was«transferred  op  the  price  in  the  hands  of  the  sheriff  which  repre- 
sented the  property.     If,^by  the  negligent  omi!»i(m  of  tho  registrar,  a  creditor 
loses  his  right  of  collocation  on  tho  monies  he  is  thereby  dopoved  of  an  advan- 
tagCj  for  the  lo.<w  6f  which  he  may  at  once  urge  his  recourse  against  the  registr.ir. 
The  appellants  have  lost  tlieir  hypothec  «nd  their  right  to  be  paid  out  of  the 
proceeds  of"  the  sale,  and  this  through  an    omission   of   tho  respondeat    to 
perform  liis  duty.  They  are  therefore  entitled  to  cali;upon  him   to  place  theoi 
in  the  .same  ppsitioo  in  ^^hioh  they  would  have  been  Jf  the  omission  had  not 
taken   place:     The  reasons  for  which  the  appellants  could  claim,   from  their 
debton,  the  payment  of  their  claim,  on  the  ground   of  diminished  security, 
jBv^fa  before  the^term  of  payment  bad  expiredj  are  equally  applicable  to  the  res- 
pondent in  the  present  Ciise,  Art.  10^2.  C.  Ci  1188  and   213 1'C.  N.;  Pothier, 
Obligations,  Jfos.  234,  5,6.     The  appellants  have  established  that,  having  the 
rat  mortgage,  they  would  have  been   paid  the  full  amount  of  their  hypothqd, 
iih  the  interest  thereon  from  the  4t1i  of  August,  1863,to  tho  Ist  of  May,  1876, 
at  the  rate  of  eight  per  cc«t. '  NVe  hold  lihsy;  they  are  entitled  to  their  judgment 
againsMbhejcspondeut.for  the  same' a^tourit,  and  that  they  ore  not  bound  to 
-dlac\]^fflrthft  other  property' nf  either  fiaforet  or  Oharbonnaau,  Mnppnuing  thajr  h^a 
any,  before  exercising  their  recourse  against  the  respondent.     The  latter  U^ 

^  __      ^      _  _   _      _        ^  . 
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however,  on  payment  of  the  «ppell.mt«'  claim,  enlitlcd  to  bo  -abrogated  to  their  t,   .     . . 
righ»»  ncotniit  Loforet  and  Oh.rhnnn«»..  ^  lJr.'r.'^Jf*« 


rigUtH  ncninfit  Laforet  and  Oharbonnoau 

The  j„d^n.ont  of  the  Court  below  will  thcroforo  bo  revorwd,  and  the  re«pon- 
22Z  "m™  tt  ''S.  i"  ;'"t  ""'"""""'  ""  ""•"  «f  •'037.»l,.wiWintercaTat 

.ppo  l-nta  ire  .I«,entitled  to  tho^ostrby  then,  ineurred  in  both  Court,       • 

ilio  following  was  the  written  judgment  of  the  Co.Hrt--  '     ' 

AitffT  *  V  oonmddrant  quo  le  4  aoflt.  1 863.un  nomm*  Hdnri  Paul  Lo6run 
dU  Wet  .  cSbjenti  une  obhgation  pour  11000  A  I.  demandereaao,  a  Ha     " 

•  r/r?  t  '      "'•  ""^  "*'"'^*''"'  ^' '"  """bourm^rle  premier  Mai,  1 868  „vc<^ 
«,^r^t  deh„,t  par  eent.  par  an.payable  «,n.i-annuellement  etd'avan  e  lep^^S 

lul  ohi " r  7'*  "'^"^"  '  St. A«g«,tin,dn„,s  i;,  Oomt6  dcs  DeurMon^r; 
Uquelle  obligation  fut  enr^,;iH,r<5o  le  T'aoftt,  1863.  «u  Bureau, d'EnregistWnt 
da  Comt<5  de«  Bcui-Montagnea  ;  ^  i«  ^nregistrcment, 

.    "  Con«iddrant  quo  Ic  deux  d^cembro;  1864,  LoJ^un  dit  Laforera  vendu  cette 
f  rre  4  un  nomm^  Jo«.ph  Charbonneau,  pour  13,286.66,  en  deduction  de  iaqul 

•IflOO,  avco  ,ne6r6t  A  huit  par  cent,  en  conformifd  A  un  certain  aete^d'obligation 

pour  .firetd  du  pa.enient  du  dit  prix  de  vonte,  la  dite  terre  devaif  demeurer 

«o  mSme  Bureau  d'Enregistrement,  le  3 1  d^oembre,  1864  •  4 

«C!on«d4ra„tque  par  I'effot  do  ladite  vcnteai.mi  que  deWndioation  de  paie- 

etlrZ     r^I  "^^^"'''  T  ''""^"•^'°  ""  '^^'^'^  ^^  ^'^'  ^«^>""»  <l't  Lufor;. 
liS     nl        ";      ^"""""^ ''"  ^''•'"'^P''  0^-rbonneau,  e„  la dite somme  d 
».Ile  piaatres  et  .„t^re^.  aveo  hypoth^que   de  bailieur  de  foods  aur  1.1  dito 
•omme,  i,  compter  .de  la  date  du  dit  note  • 

"Oa^id^i^tlqujn  jvin,  1876,  eette  t^rro  a  4i6  aaisio  a«r '6b«rbonne„«  A  la 

f  ;;« To'di  Th^r      '".'^"«,^'""«  ''"'«-  !>''"»  «'  «'•.  ^taieat  demundeurs 

inct  le  v.ngt.«n  ootobre,  1876.  4  un  nomm4  P.  X.  Gharbonneau.  aour  |3  500 
qn..fu«nt  rapport^Sea  en   Cour  par  le  aherif.  enaenfcle  aveo  le  Sea;  des     - 

K!3r  *"^*"-^'«  «'°^™  •»  dite  te"^.  leqael  eertifieak  foumi  pa. 
te  d^fendeur  mt.mtf,  en.  aa  dite  quality  de  r^gistrateur  du  domfd  dea  Deux- 
Montagnes,  amvantla  lo.  Alademande  du  dit  ah^rif.  o«  de  sondiputd.etportant 
^J  date  du  tre«e^^embre.-1876.  n,  faiaait  aueune,  mention,  contrliremedt  A 
4.  to.,  de  1  hypothique  de  mille  piartrea  or^eaur  la  dite  terre  eu  vertu  du  dit  ■ 
a<[te  qp  rente  ;  ,T;  ?  „ 

Ja!J!;*"?^""?F^  - ''*°""*^"^  *^^^'  '*  P«>«<»»t«i'-eP>^pa«.  son  rap^ 
^e  colloeafon  et  d,atr.but.on.  eoiloquant  lea  autrea  or^aneiers  hipotb<J6aire«Vur 

i;;^J:;:Sti^'"  ''  ce.tifieat. ,,ivant  le,r  r.n,,  |e  dit  rap,>rt  ho.n 


Co,  of  CmimIa 
Ouprw. 
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;*'■< 
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Tnw»  and  f/uin 

Co.  or  rmiiulit 

mill 

I>U|ltlUI 


.^jt 


"  Et  o«n».i<14rnnt  qM«  n\  le  tilt  d<tf..n.lour  IjitiinA  on  oo^to  oflu'«o  out  montionn^ 
(]an»M>n  certiflcut  Joh  liypothdiiuoHquij^nivuiitnt  io  (lit  iuimcublo,  mile  4e  hdUc 
•ppolanto  jiinni  quo  par  la  loi,  i|  dtnit  tonu  do  lo'Vaire,  U'dito  appcjaoto 
aurait  ^t6  colloqudc  p«.ur  la  Minriiu  do  «100(»  courmit,  nion'tant  on  oapitnl  da 
•on  obligation  du  4  aout,  18«3,  aviw  Ivh  interClH  sur  icollo  a'  8  per  cent,  du'l 
uiai  187fi,  ainsi  que  domandd  mi  21  ootobrc,  IH76,  jour  du  drfojAt  on  juaiic*, 
ot  que  o'eat  pr  la  fauto  du  dit  ijitinKj  quo  la  dito  appelanto  n'a  baa  m  p»v«5o 
cte  «a  ditp  oi^unco ;  p         ,  V 

"  Et  conMddrant  qu'aux  tormcs  do  rnrtiolo  1053  rintinit«  «at  rcaponaablo  du 
prdjudibo  o.^u^e  H  I'appoiunto  pur  m  Mny^K^itw',  ct  qu'il  cat  tcuu  do  la  roniettrc 
dana  la  mOnio  position  qu'olio  auruit  tHt<  ai  au  cr<!«nce  cut  Hi  incntionn<$o  au  dit 
ccrtifiont,  ct  qu'uinHi  il  cat  tooir  .I.-  lui  payor  Ins  ^nn.ncB  <|u'ollo  nurait  touoh^ca 
Bur  Ic  dit  pri:|  do  vcnt« ; 


"  Et  oonsidc'rnnt  quo  la  dit  appeln.to  ji'dtait  pas  teoue  d« dfaoator  lea  aatr&g 
biona  do  aon  ddbltour  ou.  a^tres  obiiKOs  u  hii  ore  nice,  los  doinuiagea  qu'ejlo 
r<:olanio  tH<int  oonstatds  p'ar  lo  iiiit  qlfello  aun.it.touol.tf  lo  montant  de  aa  ord- 
aiico,  ot  qu'oilo  n'a  pu  le  fnirc,  p*  In  li.uto  ot  h  n^-iigonoo  do  I'inlimd. 

"  yA  oonsiddraut  qu'il  y  a  crreur  <ltuiH  lo  ju-ouiicnt  rendu  par  la  Cour  Su|«- 
rioure,  arogonnt  dans  lo  diatrict  do  TorrcUnn.',  lo*24  jour  do  niara,/1879  ;, 

"  Cettc  Cour  eiifaa  et  annulo  lo  dit  jugimcnt  du  24  uiara,  I8t9,  ot  proc^dant 
H  rendre  le  jugcnicnt  qu'auruit  dQ  rendro  lu  dito  Cour  Suporieuro,  oondamne'Io 
dit  intini^  A  payer  n  rappelanto  la  aomnio  do  »1037.94,  suvoir  cello  do  $100(^ 
pour  le  cipitid  do  la  ditc  obligation,  et  cello  do  »37.94  pour  intirOt  au  taux  do 
Spar  cent,  du  Icr  mai,  1876,  ainsi  que  demands  par  lea  ^onoluaions  do'lal 
d^olaration  au  21  oc^obio,  1876,  jour  du  d<icr6t  en  Justice,  aveo  int^rflt  aur  la 
dite  souimo  do  $1037.94  uu  taux  de  6  pur  cent.  i\  compteriTu  23  Janvier,  1%77, 
date  A  laqucllc  lu  dito  appt'lante  auruit  touchij  Ics  dit»  deniers,  ai  sa  or^ano'e  n'eftt  ' 
paa  <«t<Somiso  dut.^lo  dit  ccrtificut  en  par  la  dite  appelanto  subrogoant  le  dit 
intinj<i  u  son  droi^  de  recouvrer  la  dito  sonime.do  *1037.94  ovec  int<«r6t  oomnic 
Busdit  do  Henri  Paul  Lcbrun  et  Joseph  Churbonnciiii  ou  lours  riSpresentans  ; 

"  Et  la   Cou^  condamno   I'intinio  uux  diSpcns  ta'nt  en  Cour  do  premiAre 


jai,  i«    v/our   cunuuuino    nntinio  uux 
instance  que  sur  le  prcjsent  appol."  f 


Juduh  <Sr  BranihUiid,  for  oppellnnt. 
Lucoste  if-  b^.j  for  resiiondent. 


jQdgmcnt  of  Superior  Court  reversed. 


A 


^- 


''^m' 


COURT  OF  HKVIEW,  |880. 


U» 


COlJItT  OP  HK VIEW,  1880. 
MONTREAL,  15tii  DEcfcjIBKR,  1880. 


■% 


C'vrnm  SiCOTTB,  J.,  UainVILM,  J.,  jBTXi,  J. 

Le  CriiUt  Foiicur  du  Bw  CanaJtt  vt.  Thornton. 
■Th.l.n  tcwpuncof  .  del.||.Uoii.  In  •  Omi  otmlt,  wW«by»  sum  ofttODey  >.  ««!• 

ta'lWMtlon,  before  iulnt  to i»co»er  the  money.  «  «■•«  owontrge 

The  fnotH  and  ciroumstanceB  oKhe  cuao  aro  fully  detailed  in  the  judgment  in 
Rwiew,  which  was  worded  aH  rollows  :— '  ■  


lliip 


■J* 
#1 


"  La  Cour  8u|Hjrieuro  8i««goant  pr<(wntemmt  k  Montreal,  oomm**  Cour'  de 
Revision,  apr<^8  avoir  entendu  Igs  parlieii  par  loara  avooata  aur  le  juReniont  pro- 
nonc<5  en  cotto  cause,  le  aept  do  juin  dernier  ('1880)par  la  Cour  «ttp*rieure  du 
diHtnct  do  St.  Frangois,  ezauiin^  la  proodduro  ot  le  dossier  et  d^libdrd  ; 

"  Consid^rimt  que  par  I'ttoto  du  vingt-huit  de  mai  1877.  relaK?  dans  loffiJori. 
lures,  le  Douimd  Baldwin  d<<biteur  dos  demandeum,  a  d<51<$gui  A  oca  derniers  le 
dekndeur  pour  la  sounie  de  $400,  4  etrfi  imputde  sur  pliis  forte  aomme  qu'il 
devait  a  la  dito  oompiignie  demanderesse  et  hypoth«Squ6o  sur  lea  terrains  indiqu^s 
duim  I'acto  suHdit ; 

"  Consid^rant  quo  la  d6l«Jgation  fut  faito  et  nocuptio  par  le  ddfendeur  sous 
la  condition  que  la  dito  compiignio  ddohargorait  lo  terrain  vendu  au'nommd 
Gargcuu,  par  le  dtMdgant  Baldwin,  de  I'hypothdque  qu'elle  avait  sur  ce  terrain  et 
eii  donnerait  radiation ; 

"  Consid^rant  que  la  eompognie  demanderosse  a  fait  acceptation  de  la  dtfW- 
gntion,  institu^  son  action  sans  offrir  au  d^bitcur,  ddWgu6,  ni  produire  en  jusUoo, 
telle  d<5oharge  ct  radiation  de  son  hypoth^quo  j^ 

"  Consilidrant  qu'aux  termes  de  la  d61<Sgation,  feomme  par  la  loi  la  ddWgation  a 
pour  bufetl^sultat  de  d^harger  I'anoien  dibitour  et  de  substituer  un  nouveau 
ddbiteur  &  sa>|aoo,  le  or^ancier  par  racceptatiop  de  la  d^l^gation  n'avait  plus  de 
dctte  oontro  Baldwin,  lo  d<5l<Jgataire,  ot  n'avait  aucun  reoours  centre  le  d<Wgn<5, 
.qa'en  cx^utant  et  accomplissant  pr<«alableinent  la  condition  suspensive  pour 
rendre  la  d^l^jration  parfaite  H  regard  du  del^u^ ; 

»"  Consid^rant  que  la  cfdcharge  et  la  radiation  dont  il  s'agit  ^taient  la  mesui«- 
de  I'int^rfit  du  d^fendeur  pour  so  rendre  d^biteur  k  h  place  de  Baldwin,  et  que 
faute  de  telle  d<5chargo  et  radiation  H  temps  utile  le  torrain  du  nomm^  Garjeau 
a  ^US  vendu  par  autorit^  jutdiciajre,  et  la  oompagnie  demandercsse  a  6t6  oolloquio 
I«ar  la  Bomme  provenant  de  la  vente  ;    < 

"  Consid^rant  quo  le  d^fendeur  ^tait  iTien  fond^  h  reponsscr  comme  il  I'a  ftit    " 
Taction  de  la  coropagnie  demandercsse,  et  que  oette  demidre  n'apas  p|ouvd  a« 
demando  et  son  droit  d'action  contre  le  ddfendeur  ;  ^W.        "^ 

"'  D^lare  qu'il  y  a  crrcur  dnns  le  dit  jngcnient  du  sept  dejuin,  et  Iff  renverse, 


'     1 


dtt  ttrrrenairpnrtfi  diljrCouf  de  pFeT 


* 


'%t 


t44 


connr  of  rkvibw,  isso. 


•»«  (lep«ns 


t^ 


— '■  •""  —     I  ■■■  • 

iA>'i^i.MlJ"m.  "'*"'  '•""»'"'".  <W»»<i«Ui  U  oom|»)nil*  d«m«iHl«ro»nt  ik  lym  Mtion,  avf 

<».M.i.       Innt  «•  O.mr  do  promidro  ln«tfliiofl^quo  diini*  ratto  Cour  do  rdfiiion,  contr,  |, 
"^ oonipagnis  <letuiindi9rc(iM." 

,,,,,.,     .      ,  .    ,.  JudguientofHuiKrior  Court  roTonwd. 

itaU  A  f/M.,  for  pUintiff.  „,  1 

(y.  0.  Mwiile,  for  deiouditot. 


v) 

•  ThoriiioM. 


_.  <i 
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COURT  OF  IIR VIEW,  1879. 

UONTRtAli,  aOTH  NUVKMBKR,  1879.  ' 
Coram  JoHNaON,  J.,  RuNVILW,  J.,  LAffcAMBOWE,  J. 

-     •  '  Ho.  aMO. 


-  m 


JDalbecn.  Dugtutt  al! 


|IB|>-WM««  d«lMMtiw«  appakrad  la  •  oMWand  bM  bMn  (b'nwtOMd  ft6«lplHMllaK,  li 
%..  to  not  ntHMiMrr  fur  Iho  iilatntlff  IokIv*  noUdolo  thadKrentlAiit  of  ga  limorlpUoaftK 

Judnmon^qi^t  of  torn  uadar  Art.  |»  of  tiM  Coda  of  Otr  11  Pr^omlura.      ) ,  mr 


Tb«  plaintiff  iniilitutod  thia  aotlon  mpon  ■  protostod  promiiworj  note  mi  th«  , 
5tli  of  Dooombor,  1878.  Upon  the  2lMtof  the  name  montli  the  dofundanU 
appeored'in  tlie  cause,  i»tid.  nOor  a  demund  ol"  plus  liud  boat  Horioii  upon  tiiuni 
tlKsy  wore  duly  forcoIo.M.'d  from  pie  .ding,  and  the  plaintiff  iiiapribLlllio  ouho  for 
judgment  ex  ;)«r<«  out  uf  term,  without  qptioo  to  defendants'  ottorhiiy^  andjudg- 
inent  wu  rendered  by  the  prothonotary  on  the  10th  of  January,  1979. 

Agttfnst  this  judgment  the  doiendanU  filed  an  opposition,  the  sole  »wy«n  of 
which  was  that  they  had  reooivod  nonotiee  of  the  inboription,  and  they  oUimod, 
in  consequonoo,  that  the  judgment  was  irregular  and  illegal. 

The  judgment  of  the  Superior  Court,  which  was  JuuaniiAously  oonfiruod  in 
Boviow,  Was  as  follows :  '  ,     '  '■"''■ 

"  La  Cour,  oonsid^rant^^atc.,  que  la  proodJure  faite  pour  la  prononoiation  du 
jag6mout  m  parte,  pur  Je  proton  >tairo,  est  cello  rdglde  par  la  loi,  ot  qu'il  n'y 
a?ait  lieu  do  donnor  aui  ddlbndeurs  dansl'ospiieo  avis  de  lu  dcniunde  pour  juge-  ' 
ment; 

"  Considtfrant  que  par  le  droit  accords  duns  cos  oas  auz  d^fundeurs  de 
B'opposer  ou  jugomeut  ainsi  rendu,  ot  do  faire  valoir  lea  moyens  de  ddfoose 
comuie  its  auraient  pu  le  fuire  par  un  pluidoyer,  d&jloro  que  les  opposanU  soot 
mul-fond^B  dans  leur  prdseofe   oppositiop,  diboute  la  dite  opposition  aveo 


/ 


Oppontion  dismissed,  an  d  judgment  confirmed. 
^4.  i)a/ftec,  for  plaintiff.  ^ 

L.  0.  David,  for  defendants. 
(J.L.M.)  / 


.* 


t^        ^- 
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/     CX)URT  OP  QUBBN8  BHHOn,  1880. 

MONTHiAL.  M«D  jriMB,  iiMW.  ,' 

Coram  Hon.  8l»^A.  A.  Ikmion,  Cli.  J.,  Monk,  J.,  IIa«at,  J.,  OtOM,  J. 


* 


#■ 


? 

Alto 

.  RAh.VI8w«i|| 


W 


JUtttLLAKni, 


m       RairoaoMTfl 
|.r«ml.«„y  got,  .l.n^  by  Ih^  I.M.I>.nd  for  «.H.d.  «,,.|  ,„rf  d.ll,«.d  U,  him  Mdehar^iHl  to 


him  aluoa  In  lb*  VMi<|or'*  Wiukr,  •■<!  fly™  In  renoWj 
hvrfmdoiwmoni.  h  null  aad  »old.  nAMtllhilin 
ii»«*  b*^  MBtrlbalad  to  Ih*.  Mpporl  of  lh«  wl 


loln  of  th«  hunband  toot  brarins 
|immI**umiI4  Md  d«llT»r«d 


ir  rintim^e  aMiit^e 

r  N.  Borthiaume  et 

i'aa  billet  tlfpi  pA  le 

*«  date,  k  rordre  de  B. 


Sir  a.  a.  Dorion,  Ch.  J. :— Oetta  notion 
Jc  Bon  mari,  pour  reoouvrcr  «le«  appelant^ 
mn  dpouae  1403.19,  dont  $884.97  <(tai«mt  po«t  „, 

«l<tfendeur   Berthiaume,  pnynblo  H   quatre   inois  _.  .„ ,  ..  .„,„  _  „, 

M..thiou  et  frdren,  ot  L>ndofl»^  pour  aval  per  l'appol«nt«  AdiSliilde  £  BroMaaj 
,  feinme  Ifcrthtaume,  et  rcmia  &  K.  Matliioa  ft  IVdre,  qui  I'ont  endoai^  et  remia  i 
Hiitinide,  et  $18.22  pour  intfij-fitj,  worui^  aur  oe  billet  depuia  aoo  ^h^aoM 
jaHqu'4  la  date  do  raotioD.  .  '      '    '       k    '  *    t^" 

L'IntiiiiA*  all^Kuait  dans  aa  dAjlaratloUflue  ce  billet  awit  4v6  ionni  pour  den 
foumuurea  et  offefa  n^eaiwiroii  u  la  aub^noe  de  I'appelante  et  de  aa  familie 
Kvanodea  par  K.  Mathieu  et  frdreaur  le  or<klit  de  I'appolante,  doot  le  mari  4UU 
alors  inaolvable.  ;'     «  .: . ,  _ 

L'appolunte  a  Mule  plaids  A  I'aWten  etitie  »  en  aubafmM^  all^gui^que  lei 
articles  mentionniSa  dana  lo  oonipte  produit  avuient  (st6  avano6s  i\  aoii  mari,'  qui 
par  son  oontrat  de  mariago  ^tait  tenu  de  payor  toutes  les  d<$pcnMS  du  m^nage^ 
que  la«ioitid  dea  iteniti  du  oompte  do  E.  Muthieu  &  Frdre,  6tait  pour  de  la  boil. 
ROD  et  non  pour  effeU*  ndoeasuiros  d,  la  faiijillc,  qu'elle  avait^t^  indulto  vgiMir 
loraqu'elle  ^yait  endoaa^  oe  billot,  qui  u'avut  M  transport*  ^  l'iDti9R||tt«3 
depuia  son  6oh&ince,  ct  quo  eon  endoBscniont^'^tait  qu'un  ouutionnement  pouCL 
une  detto  do  ooii  muri  qu'elle  n'dtait  pus  tenue  de  payor 

II  c*t  prauv6  duns  lu  cause,  que  E.  Matliieu  &  Mre,  qui  sont  dea  marcban^s. 
Spielers,  ont  dcpuis  plusieura  annflos  uvunc*  dcs  offets  de  lour  magattio  a  fierthi- 
ttume,  le  muri  de  I'appclnntc.     Cost  lui  qui  acbetuit  et  c'est  A  lui  que  1^  effete 
<Stuientcbnrg*s  dans  lours  Uvrei..  Borthiaume  a  payrf  dirersossomiues  dout  oq  Iui» 
doDD*  crddit.  U  est  dp  plus  prouve  quo  le  billet  surlequel  la  poursuito.  est  faite, 
comprend  le  moDtint  d'un  autre  billet  quo  Berthiuumo  uvait  donn*  4  B.  Muthieu 
k  fr^re,  et  unc  bulanoc  do  coiiiptc,  pour  effoU  vendusot  ImAiit  leur  mogasii^^  et~ 
charg4i  4  Berthiaume  seul,  et  il  est  do  plusadmis  que  rintimio^ra  repu  le  biflet 
dout  cller^lauie  to  montunt  quo  dcpuis 4ip|i  ikh^uiiQc. 
tjr"-^"'^  Supericuro  s'^ppuyunt  sur  lea  artiilea  165  ct  173  .luOode  Civil  qui 
fctiirent  qmHertipoux'contraotcni  pur  iCUMnAriuge  robligntibu  de  sele^riT" 
et  assistor  mutuellement  et  de  nourir/entreteuir  pt  Clever  leurs  enfuDta,  et  sar 


^ 
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COURT  OP  QUEEN'S  BENCH,  1881. 


Br„„ea..^,t^,,.art  1317,  de  mfime  Codo,.q«l  veut  quo  la  femme  «6par6e  do  biens  «upporte 
B«na.„twr.  ent.er«ment  lea  frais  du  manage,  8'^  ne  teste  rien  au  mari.  a  condan.„6  \l 
appolanto  oonjointemont  et  Bolidairement  A  payer  la  somino  demand6e. 
^      Nous  avons  d<$jA  eu  occasion  d'exanunor  dans  la  cause  de  Hudon  et  uz    et 

Mar9cau  (23  L.  0.  J.  46).  quelle  dtaU  la  rRsj«n«»bilitd  dcs  6pout  visWde. 
^eVs  relativement  auz  dcttes  contraot^es  pour  los  besoins  de  la  famille  et  lea 
ohoses  nicessaires  A  leur  subsistanoe,  et   nous  avons  jugd  dans    cette  cause 
oomme  nous  l>Voo8  fait   depiiis,  dans  celle  de  Paquotte  et  Guertin  et  ux ' 
OugA»  le  14/uin  1879),  en  confirmant  lo  jugement  de  la  Cour  Silpdrieure,  que 

I  la  ftmme^paree  de  biens  n'est  pas  responsablc  des  avances  faJies,  meme  pour 

.    .         oboses  n^cessaires  A  la  famille,  loraque  ccs  avances  out  6te  faites  au  mari  et  sur 

■        sa  eeul.  responsabilite,  et  que  pour  savoir  qui  du  mari  oil  de  la  femmo  est  res- 

:  .    „  »«"«'»'';'.  >•  «"»*  s'enquArir  A  qu5  les  avances  ont  ^te  faites  et-A  qui  le  fournis- 

seur  a  fait  credit.  ' 

loi  il  n'y  a  paf  d<}  doute  que  c'est  au  mari  que  E.  Mathieu  "k  frore  ont  fait 

,       les  avances     C'est  en  son  nom  qu'ils  ont  port^  d^ns  leurs  livres  Ics  effets  ven- 

^    dus,  c  est  de  lui  qu'ils  reconnaissent  avoir  re^u  des  paiements  A  compte,  mais  il 

^  yap  us,  c'est  qu'ils  ont  accepts  du  mari  un.  premier  billet  en  paiement  de  ce 

qU  il  leur  devait  et  que  ce  tillct  dont  le  uiontant  est  compris  dans  celui  sur 

lequel  1  action  est  porlee,  n'^tait  ni  signtf  ni  endosse  par  I'appelante. 

II  est  vrai  que  I'un  des  MM;  Mathieu  a  d^dar^'  dans  Son  temoigna..e,  qu'ils 
«va,ent  toujours  compte  sur  ce  que  I'appelante  avait  de  la  fortune  et  que  c'etait 
sur  son  credit  qu'ils  avaient  fait  les  avances,  parce  qu'ils  savaient  que  son  mari 
n  avait  rien  et  qu'il  dtait  insolvifble. 

II  est  possible  que    les  MM.  Mathieu  aient  comptd  lorsqu'ils  ont  fait  les 
avances  a  Berthiaumo  qu'il  les  paie^ait  avcc  les  revenus  de  I'Sppelante,  mais  les 
avances  nen  m%  pas  moins  dt^  faites  A  Berthiaume  lui-m«me.     Pourquoi,8i 
0  etait  A  la  femme  qu'ils  entendaient  faire  des  avances,  en  ont-ils  charg^  1^  mari 
et  Pourquoi  ont-ils  pris  son  billet  sans  la  signature  ou  I'endossement  de  la  femme  ? 

>e  billet  sur  leque^'actioft  est  port^e  a  6te  pr^par6  Chez  les  MM.  Mathieu  et 
U  est  fait  a  leur  ordre'oojpme  le  premier ;  rien  n'indique  quejorsqu'il  a  i,i&mi- 
pard^  ,1s  eussent  I'intention  de  le  faire  signer  ou  endossef  par  J'appelan^,  car  on 
I'auraitMt  dane  une  autre  forme. 
*-y  ^  Nous  ne  voyons  done  rien  dans  les  circonstancc^  de  cette  cause  qui  doive  la 
soustraire  A  la  regie  etablie  dans  les  Causes  de  Hudon  tt  «x.  et  Mar9ea1i  et  de 
Paquet  efc  Guertin  ttu%.  La  seule  difference  qu'il  y  a  entre  cette  cause  et  les 
J  deux  autres  c'est  que  dans  iiplle-ci  I'appelante  a  endoss^  le  billet  de  son  mari, 

et  qu'elles'est  par  14  obligde  pour  unedette  de  son  mari,  mais  une  telle  obligatibn 
est  nulle  et  de  nuleffet  (art.  1301  C.  C.)        ,.^  * 

Quant  aux  articles  166,  173  et  1317  du  (Jode  CiyiV  ils  n'ont  nen  A  feire  A  la 

question  qui  nous  occupe. 

;  Cos  articles  ont  6t6  places  dans  les  chapitres  duiCodc  qui  traitent  du  mariage 

„et  des  conventions  matriinoniales  pour  regler  les  droite  des  conjoints  entr'eux, 

et  non  pour  determiner  les  droits  que  les  tiers  pourraient  avoir  centre  eux. 

Les  epoux  se  doivent  mutueUement  sccouffl  et  assistance,  mais  lexers  n'ont 

mgme  I  qu'ils  n'ont  pas^ 
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d'aotion  pour  forcer  la  f&ame  k  supporter  seul'e  tous  lea  d^peuses  de  la  famille  i«rune«,>  et  vi^ 
lors  mfemo  que  le  mari  n'aurait  rien.  "  '  Baru"*ctvirv 

Kntro  leg  6poux  et  les  enfante,  it  y  a  dcs  obligations  legales  r^ciproques  ddtcrini- 
n6cs  par  Ics  articles  du  Coderiklais  enfre  les  dpoux  ot  les  tiers  il  n'y  a  que  oelle* 
qui  resultent  des  conventions  d'apres  los  regies  eiposcSes  au  traitddes  obligations. 

Le  jugcn,ent  de  la  Cour  do  premiere  instance  est  en  consequence  infirin<rot 
I  action  renvoyde  aveo  ddpcns.  i 

Monk,  J.  dissented,  on  the  grqund't^iat  in  this  case  Ao  wife  had  all  alon.^ 
admitted  her  liability  for  the  goods  whic*!.  wpro  Yrom  time  tVtime  supplied  to  the 
family.  It  was  notorious,  ttioi^^or,  that  the  husband  waU  pauper,  and  that 
tiie  goods  would  not  have.,  been  iopplied,  uniosa  *ho  Sellers  had  looked  #hc 
wue  lor  payment.  ..     •  .;':|'iV     ^ 

The  following  was  the  written  judgment  of  tlieCStfrt  >i- 
"  La  Cour  *  *  *  considorant  que  le  billet'du  23  avril,  1877,  sur  lequel  'est 
police  cette  action  a  etd  8ign6  par  Fran^ois-Xayier  N.^rthiaume,  le  mari 
de  lappelante,  pojjr  et  en  co.,sid<5ration  de  la  somiiie  dfe  *270.50  monlant  d'un 
billet  antdneur  donn^^Kifle.ditBerthlaume  pour  eflFofe'aiui  vcndus  par  la  niaison 
Muthicu&  frereetpour  une  autre  somnie  de  8114.47  aussl  pour  effuts  k  lui' 
vcndus  et  livres  par  lea  dits  Mathieu  &  frhm  jiv  . 

"  Et  considdrant  que  lors  mCnue  que  cedeffets  auraient  et6  B^cessaireS  a  la 
vie  de  I'appelante  ct  de  sa  fau.iile,  ces  effets  ayant'dt^  avancds  au  dit  Berthiaume 
aeuLla  dite  appelanto  fcmme  tepardo  do  biens  d'aveo  son  mari,^'dtait  point 
res^nsable  d'lceux,  et  qu'en  endossant  Iq  dit  billet  du  23  avril,  1877,  die  s'est 
rendue  cautio»  d'uue  dctte  doht  son  mai  i  etait  scul  renponsablc,  ct  que  I'obli-ation 
qu'elle;i  par  lH  contractee est  aux  tern.es  de  I'art.  lyoi  du  C.C.  nulfe^e^de  nul 
■cflFet ;  .  '  ~ 

"  Et  con8id«5rant  qu'il  y  a  crreur"d^UJtgugement  rendu  pai^  Cour  Superieure 
fiiegeant  i  Montr^  le  30me  jourde  nove^bre,  1878,  "H^  autant  que  la  dite 
appelante  y  a  etd  oondamn^e  i  pa^er  conjointcment  et  solidairement  avec  son 
uiarHe  montant  du  dit  billet  aveo  intdi-fit  et  depens;-' 

"  Cett©  Cour  casse  et  annule  le  dit  jugeu)6nt  du  30  novembre,  1878  en 
autant  que  ce  jugenient  aflFecte  la  dite  appclante  et  renvoie  I'action  des  Intim^s 
centre  I'appelanto  avec  ddpens,  tant  en  Cour  InfiJricure  que  sur  le  present  appel." 

(Disaentiente;  Honorable  M.  le  Juge  Monk.) 


Privost  <b  Pri/antaine,  for  appellants. 
-D.  E.  Howie,  lor  respondents. 
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Judgment  of  S.  C.  revehsed. 
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.  MONTREAL,  30TB  NOVEMBER,  1880. 

6\>n(m  J0BN8ON,  J.   • 

No.  1847. 

•'        Btll  V6.  The  Dominion  Telegraph  Company,  V 

HtU)  :_Tlie  ppmoii  to  whom  «  meiwtffe  Ir  diraeted  to  bn  sent  haa  tn  Mtion  iRalniit  the  T»lmrnipb 
Company  tor  damages  resulUiiK  from  tb«  lipgHnence  of  the  company  in  failiiiR  to  deliver  Mie 
meawge.  The  condition  miuirlng  mniMReirto  be  i«peatvd  in  order  to  bold  the  CompaDvijt 
damage*  will  not  free  the  Company  f^om  r'uponolbilify  for  their  own  negligence,  andes. 

.  pecially  where  compliance  with  «uch  CQndHton  would  not  hav«  prevented  tim  damage  eom- 
plained  of.  ■  - 

JoHNsqw,  J.— The  ploirfliff  telegraphed  from  Montreal  to  a  Mr.  Maohar  at 
Kinpgton,  Ont^io,  on  the  13th  May,  1875,  and  Mr.  Maohar  immediately  sent 
back  his  answer :  both  .the  messnge  and  the  answer  being  sent  by  the  defendanbi' 
line.  The  answer,  however,  was  never  delivered,  itnd  the  consequence  was  that 
some  expense  was  incurred  by  the  plaintifiF  in  sending  some  men  by  railway  to 
work?  in  a  mine,  known  as  the  Frontenao  mine,  and  wHom  he  would  not  hav» 
sent  forward  if  he  had  got  Maohar's  answer.         *     , 

The  defendants  admit  their  undertaking  with  Maohar  at  Kingston ;  but  plead 
an  allejicd  condition  printad  on  the  message  to  the  effect  that  the  sender  was 
obliged  to  repeat  it.  If  the  contract  of  the  Telegraph  Company  was  with  Machaf 
alone,  it  would  seem  strange  that  they  should  hold  the  plaintiff  bound  by  a  con- 
dition tp"Wliich  he  was  no  party.     These  particular  contracts  are  of  very  modent 
date;  but   tli^e  are  many  decisions,  nevertheless,  particularly  in  the   United 
States,  directly  in  peant,  and  some  in  Canada  that  have  a  very  impor^Qi^i)earing 
,    oil  the  points  raised  hdre.     In  thefir^t  place  there  is  a  series  of  oase^^ted  by 
Field  iu  his  Treatise  on  Damage-.,  page  361,  hoHing  that  the  party  to  whom  the 
message  is  sent  win  maintain  an  action^    The  point  in  most  i^f  these  Otises  was  the 
form  of  action  to  be  taken  :  whether  it  should  be  on  the  contract,  or  as  for  a  tort. 
I'ield,  No.  430,  has  thjii^ :  "  can  the  party  to  whom  the  message  is  sent  maintain 
"  an  action  ?    Some  controvert  has  existed  in   reference  to  the  question,  ' 
"whether  the  party  to  whom  the  message  is  sent  can  maintain  an  action  on  the- 
"  contract,  expressed  or  implied,  made  between  the  sender  and  the  confpany ;  but 
"there  can  be   no  doubt  that  the  notion  can    be   maintained  by  such  party  for 
"the  negligence  resulting  in  kps,  as  for  a  tort;  and  in  Nevr  ^ork,  as  well  as  io 
"  Some  other  States,  he  may  We  on  the  contract."     The  same  thing  in  point  of 
principle  (though  there  it  wi»8  a  letter  instead  of  a  telegrain)  was  held  in  the 
well  known  case  of  Delaporto  et  al.  v.  Madden,  where  all  the  English  authoritiea 
are  cited,  17  L.  C.  Jurist,  p.  29.  Here,  where  no  distinctions  of  fbriu  are  known, 
the  right  of  action  by  the  plaintiff  would,  therefore,  appear  dear.  Then,  as  to  the 
condition,  it  appears  to  me  equally  clear  that  such  a  condition  could  not  shield 
the  Company  from  the  consequences  of  their  own   neglect.     I  can  understand 
such  a  thing  applying  to  a  misdirection  of  thi  message,  not  the  fault  of  the  Com- 
pany; but  When  it  comes  to  not  delivering  the  message  at  all,  rightly  or  wronglyv 
as  occurred  here,  the  impossibility  of  the  Company  pleading  it  as  a  dispens^ttAi    ' 
from  any  obligation  vOn  their  part  is  a  principle  that  runs  through  all  these 
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oases,  andinCooley  onvTorts,  page  687— under  tlie  head  "  Restrict 
lity  by  Telcgfuph  CotflfMMilcs^"  I  fiiid'ii[;:5fl<*e  cited  in  the  note  where  it 


Bell 
of  Liability  by  Telegraph  CotflfMMilcs^"  I  find"  iS^s^m  cited  in  the  note  where  it  was  ^f  Dominion 
held  that, tlie  force  of  the  con^ibii  seems  to  be  re^rictcd  to  crrSrs  arising  from  '  *'™*'  ^'' 
causes  beyond  the  Company's  control ;  and  another  where  it  was  denied  that 
telegraph  companieH  can  contract  not  to  be  responsibte  lor  their  own  negligence. 
The  text  of  oiM  own  law  in  relation  to  common  carriers  in  ezplioit :  Art.  1676 
C.  C.  says  :  "^Notice  by  carriers  o^  special  conditions  limiting  their  liability  is  '  ^ 
"•binding  onlj/  upon  persons  to  whom  it  is  made  known  ;  and  notwithstanding 
"  such  notice,  and  the  knowledge  thereof,  carriers  are  liable  wherever  it  is  proved 
"  that  the  damage  is  caused  by  their  fault,  or  the  fault  of  thoKC  for  whoqn  they 
"  are  responsible."  Now,  applying  tljesc  principles  to  the  case  in  hand,  it  is  very 
••vident  thut  the  fault  of  the  Company  <kfendant  here  consiHtcd  li  not  delivering 
the  message  to  any  Mr.  Bell  nt  all,  or  fo  any  one   else,  a  fault   that  would  not  . 

have  been  remedied  if  it  had  been  writt4!i^<)vcr  again  any  number  of  times.     It i:_ 

is  proved  by  the  prdduction  of  tho  directory  that  only  one  Robert  Bell  resided  in 
the  city.  1,  therefore,  maintain  the  plaintiff's  action,  '^he  amount  of  damage  is 
very  inconsiderable :  he  had  to  pay  some  forty  dollars  as  passagsj^money  for  these 
men,  and  there  is  the  breach  of  contract  that  gives  rise  to  nominal  damages  also. 
I  shall  give  juilgiffent  for  $50  and  costs  as  of  the  lowest  class  in  this  Court. 
Trenhoime  &  Taylor,  i'or  plaintiff^  -;, 
■  Lacoste,  Globenaky  ds  Bimillon,  tot  Aaian^nnii. . 
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MONTREAL,  31st  JANtTARY,  1881. 
Coram  Jettb,  ^i 

No.  113. 
Devine  et  al.  vs.  Griffin.  '^' 


V  BxLD :— That  the  Court  will  not  remove  an  executor  from  oflice,  under  Art,  817:.of  the  Civil  Code,  for 
an  isolated  act  of  mal-adminigtratlon,  when  it  Is  provcdfhat  the  executor  acted  In  good 
Mth,  and  that  no  l0M.i«  likely  to  ioc'ue  to  the  estate  Jkom  what  he  did,  and  that  the 

^^«  •dminlstntlcw'ofiheexeout'lr  was  in  all  other  respeoUmo«tsatl8iactory. 

The  facts  and  circumstanced  of  tho  case  a||^  sufficiently  di|losed  in  the^udg- 
ment  of  the  CotTrt,  of  which  the  following  is  a  translation  :— 

"  Seeing  that  the  plaintiffs,  thvee  of  the  testanjjihtary  heirs  of  the  late  L^dia 
Hoyle,  ask  for  the  removal  of  iho  defeadant  from  thcH)ffico  of  gfteutor  of  the     . 
^ill  of  the  }ate  Lydia  Hoyle,  on  the  ground  of  ihca^oity  an(jl  uiitaithfulness  ^ 

^  in  the  fulfilnnent  of  the  duties  of  his  office,  and  "especially  invoke  in  support  <^/ 
their  demand  a  loan  by  defendant  of  a  sum  of  912,938  to  JatBes^^.  RitoWe,  ^is 
son-in-law,  without  any  security  fob  the  repayment  of  that  siim  at  the  time  thc|? 
loan  was  made,  and  for  which  he  only  received,  long  after,  hypothecary  securjty, 

.  for  the  most  part  insufficient  and  illusory,  which  he  had  nevertheless  released,  ;/,„^ 
contrary  to  the  interest  of  the  succession ;  alleging  farther  that  the  defendant 
n^lected  for  several  years  to  collect  the  interest  on  the  loan,  and  that  in  acting 
thus  he  was  guilty  of  fraud  and  showed  himself  to  be  grossly  incapable ;  ° 
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"  Sooingthatd«fendant  contested  this  demand,  saying,  Ist.  That  his  administra- 
tion, far  from  being  disadvantoKeouB  to  the  suooession,  had  been  extremely  profi|r 
able,  having  in  particular  rcaliied  a  profit  of  85^^000  by  the  well-tji^od  sale  of  Bank  ' 
of  Montreal  stock—a  profit  which  the  heirs  would  have  lost  if  the  sale  had  not  then 
becn.mode.  2nd.Tlint^c  plaintitfshad  already  instituted  an  action"e»t  reddition 
deeompte  ogainst  him,  which  Was  still  pending;  that  defendant  had  rendered  the 
account  asked  for  on  the  17th  January,  1878,  and  that  since  that  time  th*'' 
plaintifl's  had  continually  delayed  the  case,  and  that  t^o  preson traction  could  nbt 
be  brought  while  the  other  Vvas  pending.  3rd,  That  at  the  time  of  the  loan  to 
Ritchie,  the  latter  was  reputed  to  be  rich,  and  was  in  good  business,  and  tho 
investment  was  under  the  circumstances  considered  satisfactory  j  that,  ItooreoVer, 
it  was  made  i|  good  faith,  that  the  security  was  then  perfectly  satisfactory;  and 
that  the  subsequent  discharges  were  given  to  facilitate  the  sale  of  the  hypothecated 
properties,  and  secure  payment  of  the  plaim.  .4th.  That  ds  to  th«  two  plaintiffs 
of  age,  Mrs.  Ireland  and  Mr.  Dovinc,  they  had  jno  interest  in  bringing  thd» 
present  action  oti  the  ground  alleged,  because'  ,by  deeds  of  July,  1878,  and  of 
12th  Mayj  1879,  they  hud  settled  with  defendant  for  the  suirrcomjiBg  to  them 
from  the  loan  to  Ritchie,  rfnd  ar  to  the  minor,  Annio  Emily,  Devine,  her  share 
in  the  succession  was  fully  secured  by  the  personal  guarantiee  of  defendant  and 
other  securities  taken  for  the  payment  of  the  Ritchie  debt^aod  finally,  that 
defendant  had  always  been  iready  to  pay  to  said  minor  her  share,  And  had 
tendered  the  same,  Ifftd  offered  security  for  it ;  ,' ;, 

.  "  Seeing  that  by  an  additional  plea  defendant  alleged,  in  answer  to  the  action/''' 
that  since  the  demand  he  had  given  the  minor  a  hypothec  for  <>1 0,600  on  a 
property  worth  more  than  tUat:  ,; 

"  Considering,^jn  fact,  that  though  it  results  from  the  evidence  that  the  loan' 
to  Ritchie  could  not  be  considered  a  safibluctory  operation,  and  that  whatever 
confidence  dgendtaot  could  reasonably  have  in  Ritchie's  wlvcncy,  the  loart*  was 
not  made  aPtirding  to  the  conditions  required  in  such  cases,  nevertheless  the  ' , 
defendant  did  not  seem  to  have  acted  in  bad  faith,  but-had  only  been  guilty  of 
negligence  an 4  imprudence; 

"  That  this  loan  was  tho  only  act  complained  of,  and  his  administration  was 
not  attacked  otherwise,  though  it  was  proved  that  a  total  amount  «f  about '950,000 
ftWt'thQ  succession  hud  papsed  through  his  handstand  that  this  loan  seems  to 
be  all  that  remains  to  bo  adjusted ; 

"  That  defendant  had  mrt;  oVily  always  acknowledged  his  responsibility '  for  t^ 
amount  of  the  loan,  but  that  he  had  satisfied  the  two  phitotiffs/who  are  of  age  w 
to  their  share  of  the  ambunt,  and  that  he  offers  all  requisite  hypothecary  and 
Olhei-  security  for  tho  minor's  share  iti  the  succession,  and  has  done  what,  he   ^ 
oould  to  secure  ;the  miner's  interest,  which  offer  had^ot,been  accepted  by  the  „ 
tutor;  "  '  -^  '  ': 

"  That  the  person^  solvency  of  the  d^fendtint  had  aot  been  qnestic^nedj  ojid 
Uio  sufficiency  of  the  guarantees  offered  was  established ;  '',;■' 

"  Considering  in  law  the  plaintiffs  who  are  of  age,  having  received  theirshare 
in  the  Jban,  oannot  invoke  it  in  siiippoct  of  the  "present  aqtidn;  •'  ' 

"  That  the  offers  mado  by  defendant  as  to  the  minor's  part  are"  sufficient 
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(ccurity,  if  the^  hud  beeo  nocoptoii'by  the  tutor,  and  the  niujora'  nbsfenco  of  DcTin#et*k 
interest  renders  thclB,  dotnand  untenable,  and  oven  invests  it  with  tho  character   •  ori«n.    > 
ofa  vexatious  prdcceding;*"    *   "i*. 

'' CWsidcring  further  that^o  action  to  account  "ives  the  "blaintifiEj  full  and    " 
ample  protX!CtioD,and  thut  ftmlcr  the  oircumatances  tho  removal  of  the  defendant 
from  oQio  cannot  be  ordered."  V  ,' 

„    ,     -*  r       '  '■'''"     *'* Action  dismisBcd. 

Kel ff r  "d;  MiCorkin,  {or  fhlntiffH.  ,    .        '       <-     '    " 

JBtihiiue  &  Bethun^f  for  (kl'cnduDt.        ;  '  ;    . 


;        eOURT  OF  REVIEW,  IggO. 

MONTREAL,  15YH  DECEMBER,  1S80. 
Conini^SicoTTE  J.,  RainviKle,  J.,  Jett4,  J. 

V  .  No.  967.    "     .-'        \ 

/i  ■  ■      ^  ■,,■■■■■.  •      '■  .,  ..-'.;.:  /.\ 

\  '■  %  Aunrix  \a.  Ldfleurr.  \ 

•  ■  >  ■•    ■"        . 

HiM)  :-Tliat  whof  e  an  «Bi/)/oy«  is  bllte|(  b^  •  fvrci^ious  dog  of  hU  muter  (which  is  allowed  by  him 
to  go  at  )arge),'withbut  any  provocation  .by  tire  employf,  tbe  inaster  is  liabie  in  danuif«>!i^ 
not  wtthAtanding  tliat  such  employ  f.  has  been  warned  of  thi  disposition  of  tho  dog  to  bite, 
and  that  he  should  try  ilnd  avoid  him. , 

The  plaintiff  was  employed  fey  the  dejendant  in  bis  bakery,^nd  after  his 
;«bitie8  wcre^ovqyBroce'cded  with  the  other  workmpn  to  leave  the  defendant's 
ptfimises,  and  in  doing  sb^had  to'traverse  the  defendant's  yard,  in  which  wns 
a  dog  of  the  UefenJaiit  at  larg^WA  w«s  known  to  bo  ferocious  9nd  disposed 
.  (Q'bitei    Jhe  other  workmen,  berpreloaving  the  bakery,  warned  the  plnintiff  of 
.    the  character  of  the  dog,  and  thaflie  ha^,  better  nqt  leave  till  he  was  chained  up. 
The  plqinljiff,  howevei-^eft  the  bakery  and  whilst  traversS^  the  yard  was- bitten 
by  tbb  dbp,-  • 

••  "The  pluintiff  sjied  in  theSuperidr  Court  at  Montreafto  recovpr  damages,  and 
bythc  JBidguient  of  that  Court  (Maekay,  J!)  re/idercd  on  the  24th  of  September^ 
48$&,' his  action  was  dismisspd,  pn.lhe  ground  thift  the  pluiiitiff  had  ..been' 
guilty  of  negligence  in  traversing  the  yard  as  he  did,  after  bcjing  warned  as  , 
betbr&  mentioned^- '  '  '  -V        *     ■ 

ThfeCourtof  Review  hel.rt|^»  under  ^^k  1053,  l«64  and  1055- of  the 
^  Civil  Cbde,  the  j)Iaintiff4>ad  a  right  to  recover,  an^'rendefcd  the  fallowing  judg- 


# 


0 


IS""  mars  dernier,  le 
r,  oomme  il  est  relate 


"  La  Cour  *  *  *  Qonsid^rant  q»3l  est'constant  q 
demandeijr  a  ^l^'attaqiid  etmordu  par  Ic  chien  du  d^fei 
„  daa^  Taction  ; .      <     .      .'       ."    •        •"   ' 

"  ConsidiSrant  que  le  demandcur^it  dans  qette  occasion' da^nsvl'accpmpl 
ment  des  fonctions  et  dq  travail  command^  par  le  m'attre  \     "         \ 

"  Consid^rant  qu'il  n'y  a  eu  aucline  provocation  de.;Ia  part.du  demandenr  ;. 

"  CoDsid<&rant  qu'il  ^st  constant  que  le  mattrA  oonloriiissait  les  habittjd(^'fi£roc%» 

3«^n  ohjen,  etant ,  dans  I'Jiabitude  d'enchainer  le  cWen  dds  le  jouir  venu,  tnai» 

*:  que  dans  la  eiroon^taaoe  il  avaitoubli^  et  ndglJR^  de  I'ttttaohcr  ;    >     ■ 
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'  f* 

■  w 

''■'':' 

"a  ^  ^MlKP'i  ^'^  constant  q^  lo  dcmandour,  &  raison  do  oette  morsure 
1  ^'^  ''™P*!aP'*'**'°«'  ■""  industrio,'ot  d'omployor  son  travail,  et  qu'il  a  iu 
|«|ans  la  ndcli^l^  doroccvoir  Icrsoins  da  m^dcoin  ; 
I^V  Conaiderant^iuo  lo  dtiumndour  A  srtutiSrt  dus  doramago«  ou  montal 
femmo  do4kpixante-et%inz..  piaatr(|&iii  moins,  et  que  lo  dofondon  ^ 
Wlo  do  I'l^id^fH  dont  bo  plaint  le  l||ndndour  ;  . 

l^'"'^'*^^'  qu'il. y  a  «m3ur  d^  le  susdit  ju-emont  in'aix 
^880,  qui  a;i4««K)utd  I'aotionPi  domi^eur  aVec  d<$[)crf ;  j4  ' 
Tl^Cotte^^tti-renvorsfliJoait  jugeilrlt  ot  pro|W^  rMb  oeliff^m-fltfr 
gfcndre  b;^  Our  S^driouro,  oo|amno  lo  (^mndcuf#  m^Mw 
a^ft.Jour  l,j  aie  sommo  do  $75  P^ur^nmag^.^^  ainsj^^r^  ^voT 
IH^  4no  aetion  au,-  dcasus  do  o^ntv^tk^9  dun^il^ur  do  pircuit  Mj^-^' 


Ja^ifr^do  R^yi^ion:^'     '|fei'itot*\^:    ",      '* 


K|«.mEiv,  1880. 
nraJANU^RV,  1880. 


iii 


t  .^^tof^Wft  A»i,uralioe,,Gomp«nyobU!iiii  tor  an  IndividutU  poli«)i'#'Miaa. 

^ :  ,  ro9o»uptm»8  Hte  In-co^Hl^ratio^i  ^f  h^.lvlii|{  hln  prointMor/  note  to  th.o  ageDtlndlildu- 
kiiiiiUytor  lie  irret  year's  prewii|m,  lei^  tHe  igont'g  ^ommlgslon-,  there  to  privity  of' iButraet 


.  ,r»'^*?"^l!PM»^'=  f«-  %iCoB8iderat(on.    2'od.  That  the  plain^l  had 
!i|r^6t§<j  to  defiJndant  thift'  he  wai  an  agent  of  the »iElija  Lifet^feuce 
^^mnlo^Hartfoij^  in-  the  State  of  Connlotioat,  and  as  8u6h  indu^^  jdleten- 
^^p^  t»kp  wltB^poiioy  of  insttranoe  on  his  life  for  f  5,000  i'q  consid^riii^  of  - 
*H^?^'^*^'^*y"*"*  to -said  Company  of  *226,'fof  which  sum  said  drojiitssory 
;;oftteip(^ma<jle.;.  .■  :  .    ;•  if      'k^^-'r'      ■  \ '  :    l     \:  .^^H^      > 

f.^'>Hi'f^«^iy<*erstood  th^  noftlfe  tfbt  given  to  defendant  ^reoiiklly 

.||fcW>sa|d  CWany,  and  when  the  >kcy  Js^ued  it  wa*  upon  thecondit^of 
<l0^dant's  p^ing  the  said  Compan/anYnfeu$)  premium^  rfftSilS,  .  ' '    * 

that  deMdaift  refused  to  acoep^gaidij|(k>lioy  when  .th^  .same  was 
hinft,  apd^eturned  it  to  the  Co^paJay.  wlio''i^pted,>nd  still  helc 
policy.  /;;:'.  ,■-., :'-;''.    ",Jl^ ...      "    *      ^'     '  ' .' ,  * 

Th^  no'pr^vity  of  crfntract^fccting  the  said  note  ever  ext 
plami^  and  defendant.' 
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The  l)laintiff  answer^  .tb|it 'the  promiHsory  note  was  giren  in  oonBideratioD  of 
hi»  procuring  for  defendant  the  policy  of  insurance  referred  to  in  defendant's 
pISfir  and  the  amount  thereof  was  to  bo  applied  in  part  paya)ent  of  th6  first ; 
iitl  preniium  to  become  due  and  to  be  paid  in  advance;  the  balance  of  said 
ihgj  to  be  made  up  chiefly  by  plaintiff's  commission  thereon,  which  he  agreed 
lV°  ^"°'  **^  defendant  on  said  first  premium  only. 
.|»pi|ii|^iff  procured  said  policy  on  the  life  of  defendant,  which  policy  ifa« 
onjthoSthof  July,  1878. 
iJl^gincnt  of  the  Superior  Cwirt,  Jett^,  J.,  of  date  the  30th  S€pt.,  1879, 
"^^tivi  as  follows :      •  ^         >/ 

n^dtfrant,  Ac,  Ac.,  "  qu'il  est^tabli  on  prettve  que  la  conlidAration  pour 
lie le  ddfendeut «  donn^  au  demnndeur  le  billet  dont  le  paiement  est  r^clamtS 
it|it  robtention  de  la  Comp^nie  d' Assurance  Etifa  d'une  police  d'assuranco  sur 
!^'°  ^"  d^fendeur  nioyennnnt  uno  prime  de  $225,  montant  du  dit  billet,  lequeL 
'^datd  4  Montreal,  fe  29  juin  1878,  et  payable  h  trente  joure  do  octte  date,  et 
que  le  demandour  a  otfert  et  offre  de  nouveau  au  d6fendeur  la  dite  pdHfoe  sur 
paiemcDt  du  dit  bille't  de  $225,  et  que  ciest  14  une  consideration  16galef 
1^'  Consideritnt  que  le  d^fendeur  nypiis  prouW  qu'il  avait  6t4  tromptf  par  le 
demandeur  quant  au  ^ffre  de  la  prime  a  payer  sur  la  dite  police  d'assurance, 
pour  les  ann^es  4  oourir  aprds  lu  prcmidre  du  difc  oontra't,  mais  que  le  re9u 
prodnit  ne  pcut  s'appliquor  qu-'i  la  prime  do  la  premidre  ann^e,  et  que  oe  reju  a 
eu  son  pleln  et  entier  effet  par  I'offre  de  la  police  promise  sur  paiement  de  la 
somme  stipulfeo  au  dit  billot :  Renvoie  les  exceptions  et  defenses  du  ddfcndcur, 
ct  le  condamiio  4  payer  au  demandeur  la  dite  sonimo'^e  $225  aveo  int^rfit  sur 
icfille  "  Ac.,  Ac. . 

This,^d|;meut  was  unanimoasly  confirmed  in  Review.  * 

\    ■  judgment  of  Superior  Court  confirmed. 

Crvickshitiik  <fe  Cruickthank,  for  plaintiff.; 

^Carter,  C/tMrc/nfe  CAop/eaw,  for  defendant.  :^ 

(J.L.M.; 


\ 


Al«uaid« 

*■. 

Taylor. 


1 


■*■. 


II  COURT,  1880. 
MUNTREAL,  30tH  DECEMBER,  1880. 
^:   '_:  Coram  J«tt«,  J.  • 

No.  1202.  '  , 

Cfots  VB.  Gareau,  and  Coutlieyjniaen  ca,wie. 


r 


ledtd 

tespeol 
ofOiTil 


,  Ukld  :— pat  the  sheriff  cannot  .be  poj 

who  is  •  hypotbei 
>'  in  tenns  of  Art  aSMf  the' 

The"  facts  &n(^  onri^jlmstences  involved  ai 
of  the  Qpiirt,  whi<^|was  worded  4b  fi|116w8  :— 


fi  pnrohaaer  of  an  ImmoTable.. 
ivable,  and  who  hat  given  a  Bbnf 


Ujr^etaijed  in  tl^e  judement 
I' La  Cour,  aprds  avoir  entendu  16  demandeuV  etele 


y . 


en  ofltase^pgjr 


avooats  sur  la  motion  produite,  h  13  ootobre  dernier,  par  le  dc^ndeUr  pour' 
'forcer  'ijlit  mis  en  cause,  Louis  M.  Coutlfe,  sherif  du  district  d'Oltawa,  jl  rap- 
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<i«r«au. 
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f\:--  , 


SUPERIOR  CqURT/lSSO,. 


$1,805.00  montnntdu  prii  d;acqttjaitton  dcsi  loU,  do  torn  fondus  fen  vortu\,de 
Toxocution  dmlse  en  eette  onums,  et  dont  l«  niitt(fn6  Fran^oin  Samuel  Maokoy, 
-BgissuDt  pour  los  li6ritior»  tOHUnwutairesdo  fuu  l'IIt)iiorablo  liouis  Jojwph  Papi' 
noau  B'wt.  rendu  odjudicutaif.*,  la  dito  motion  alWguanfc  quo  lo  dit  sMrif  n'a  pas 
fait  le  cautionncmoDt  cfoniitf  pur  le  dit  adjudioiitaiiq  payiiblo  ftvco  innSrfit,  avoir 
oiamind  la, procrfduro  ot  IcM  piAceg^au  dossier,  «t  d6liWr6;  ♦ 

"„0onBld6rj»nt  qu'aux  .teruio««  do  I'artiolo  «87  du  Code  do  Procedure  Civile 
I'adjudicataira  d'an  immeublo  ddur^td  n'ust  tcnu  do  payor  I'intdrtjt  do  son  prix 
(('uQiwt  que  duoH  Je  oas  ou  if  nt5i!;li^0  de  Bolder  co  prix  pendant  pl^s  do  troin 
jours' aprds  I'udjudication  ct  pour  lo  temps  dc  son  dofuut  wmleniont ; 

"Considorant  qu*aux  termes  do  rarticlo^C88  du  nifimo  Code,  I'udjudicatalro 
qui  est  en  niCmc  tcnjps  cr«5««cier  li^potlr<Soairo  n'cst  pas  tcnu^k-payor  la  nomtu<t 
quo  roprdscnte  sa  propro  cr^iinco  en  .argent,  mais  {xjut  oflFrir  ii  U  place  un  ouu- 
tionnomcnygarantissunt  que  telle  sonuiic  sera  consigti^e  si  die  no  lui  est  pus 
attribute  far  lo  Jugcment  de  distribution,  et  quo  le  »h(5rif  est  tcnu  dc  reccvwr  cc 
cautionnonient  ct  d'cn  fiuro  riipportonnicntioTinant  qu'll  a  ek«  ain!»r  ftUisluit ; 

"  Cot)8id<!r8nt  qu'co  accordant  ce  privilege  au  or^ancicr  adjudicatairo,  lu  loi  a 
a^imil^  ce  oautionnemont  au  paiement  r«5cl;  que  la  distribution  de  la  somme 
ninsi  garantle  s^  fait  cxaoteracnt  dp  la  indnie  manidrp  qtie  %i  lesdcniers  ^taiont 
ritollenient  devant  la  Cour,  ot  que  par  suite  le  cr<S;rticier  adjudicatairc  qui  a  donn<S 
tcl  cautionnement,  dans  le  ddlai  fixo  pour  paiement,  est  oomibe  celjui  qui  a  pay6 
lib6rd  des  int<Sr6ta ;  ^1  *  „  ° 

"  Considorant  quo  le  dem.tndeur  ne  fait  pas  voir  par  sa  motion  quo  I'lidjudioa- 
taire  on  oette  cause  n'uit  pas  donnO  80n  oautionnemont  dans  lo  (Klai  fixd  pour  1« 
pfiiemeht,  et  que  par  suite  il  n'0bblit'oontroluiaBfiuner«fflpon8abilik5°Aj'pet  dgard, 
non  plfls  que  oontre  le  slierif  pour  n'avoir  pas  exigO  co  qu'il  no  doiMootro  pas 
avoir  et6  tlft  :  •^    ' 

"  Considorant  oiftn  que  si  dcpuia  que  lo  sli^'rif  a  re^u  et  aocept<S  le  cautionne- 
tiient  de'  I'udjudicataire  en  cotte  cause,  tel  oautionnement  ovait  pu  prbduiro  des 
intdrgts,  le«  cr6ancier8»du  defendeur  n'y  aiiralcnt^auoun  droijt,  et  qu<!,  aux  termys 
de  la  loi  coftcernant  Ics  ddpfits  judiciaires,  tses  intdrdts  ouraient  <5te  l^propirSfe - 
de  r^tat  ou  du  slierif  suivacit  le«is,  et  que  plit  consequently  dumandcur  est 
saij^griefl  ■-,•;.«;  '^p"  ■       '    '  ■       ''  ■ 

*•  lienvoie  la  motion  du  dit  dewandeur  avec  depcns."* 


Pavidton,  Monk  &  Cwgg,  for  plaintiff. 
K.  S  I,,  Lajiamme,  {or  Coat\{se. 


Moition  reJQCted. 


•«?' 


*  [Reporter's  noffi.  Tlie  Court  referred  to  the  case  of  Genereux,  ins.,  &  Gor, 
don  ct  al.,  clm^s.,  &  £a  Soc.  de  Constrn.  Met.,  cblitestant,  231.0.  J.,  p:  2?1.] 
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COUftTOP.Q|JEBN'8BENeii,i880.      .  °. 
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MONTRBAL,  aSiio  MARCH,  1880. 

i.  A.  Dobion/^ii?  J.,'j|oNK,  J.;iUi«AY,  f.,  Tmbijb,  i.. 
Cross;  J^  .,       "  ' 

No:  191.  /        „  "^ 

'MATTINfi|(>N,  ■ ,.  ,      ,  - 

APPittAMT  ; 

■        '^ 

--,....  '  .        l&iPOUDBIIT.  ■ 

RlLD:— That  wh«n  tUtrt'^nM  whom  de«ln^tloi(»atitiwt«d  IkllR  to  •niwnr  the  eonfculation,  the 
•lleg«U«>ni  of  (uoh  oontvfttatloo '  »in  Jiot  huld  to  he  mdmltl^,  but  proof  muit  be  tdduofit 
Iti  lupport  ofiillRh  oontMtMlon,  ,     *^  '. 

this  was  an  appcbl  from  a  judgment  t)f  the  Si^rior  GonVt,  at  Bfontreal, 
(Johnson,  J.)  rendered  on  the  27th  of  ScptomiMrt',  l878,.cond(<mnin'R  n  tkr»-»ai»i 
to  pay  plaintiff  the  amount  olainiodHby  his  oonto8tati«u  of  the  dcolarntion  of  the 
(ier»-iai$i,  witliout  thtf  adduction  of  any  proof  in  support  of  such  contestation ; 
the  Court  holding  Huolii  proof  to  bo  unnecessary  as  the- <icr«-«fii«i  had  not 
answered  the  oodtestation.  ° 

The  following  wortho  judgment  so  tendered  : — 

"  La  Cour,  afir^  avoir  entendu  le  ^emandeur  oontestant'par  ses  avooatR,  sur 
sonjpsoription  pour  jBigement  8ur  la  contestation  par  iui  faite,  de  la  d^elarntion  * 
leJan^es  Mattinson,  junior,  pour  et  au  mtm  do  James  Muttinson,  senior,  James 
Mattioson,  junior  et  AiSdrow  Yourtp.fai^e. affaires  en  socidt^  sous  le  oom 
et  raison  do  Mattinson,  Yoiihg  et  Cpmpagnie,  <i>r«-»<im»  en  oette  ca.ufle,  en 
datedu4  fdvrief,  1878,  en  ob^issance  auf  bref  dc.saisjc-arrfij^^iprds  juj^ment 
^^maa^^^n  la  ditja  cause  le  10  novembre  1877,  la  d^fendcrosse  aynnt  ddolard 
qu'ello  n'a  pas  d^  plaidoyor  i  prodaire  et  qu'elle  .consent  '«n  jugement ;  ayv>t 
"..examind  la  dito  dtSiSlarution,  less  pidces  au  dossier  et  la  pfocddure  g<Sndrnlcment,'  - 
,  a;  et  attends  que  les  dits  Muttibson,  Young  et  Compagnie,  tt'ont  pas  produit  de  " 
*  ji^ponee  &  la  dite  contestation,  dans  le  d<51ai  requis  pai"  la  loi,  la  dour  maintient^- 
ia  (jite  eontcTstation,  et  adjuge  et  dMare  que  lora.  de  la  signifloation  &  «uz  faites  ^ 
dij  Busdit  bjref  ^e  sajsie-arrot,  ils  dtaient  e»  sent  encore  endettds  envers  ItPd^fende- 
resse  en  fine  soifnme  do,  $40.19,  cours  aotqel,  pour  les  causes  et  raisons  ^none^ed 
dans  la  dite  contestation^  eti^ue  partite  la  declaration  qu'ils  ont  faite  est  illdgale, 
fausse  et  erronode,.  et  cpildaoi'ne  ep 'consequence  les  dits  Mattinson,  Young  et 
.-.   Compagnie  obmmo  telddbjteaVf  de*^d6f|nde're88e  h  payer  ao  demandeur,  sous 
quinze  jours  de'^tiL  signi6^cati^.  des  pr^sentes,  la  dite  somme  de  $40.19  ftour 
-  icelle  ainsi  payee  fetre  imputetenddduetion  de  celte  de  $711,  savoir.j  $600  mon- 
tant  prinofpal  du  jugement  obtenu  de  cette  Cour  eo-cette.  cause  par  le  dit  deman- 
deur contre  la  dite  d^nderpsse,  1^  20  roars  1877,  av^  intfirfit  sur  icelle  somine 
de  .$600^  eonjpter'da  30  mars  1876,  et  cell0  de  $111  frais  taz^s  sur  le  dit 
Jugement,  ^jdo|M;  distraotiqp  a  dtd  accordde  ^  Messieurs  Longprd^  Dugas, ' 
9voaat8  dii  demandeur,  wgydpens  de''la  dite  contestation  contre  lea  dits  tifera- 
,  saisis'Mattinson,  YounaJ||»ippagnie,  distraits  auz  dits  Messieurs  Longprd  & 
'    Dugas,  et  au  paiemenr^yTa^dite  somme  de  $40. 1 9,  seront  les  dits  James  Mattin- 
'  .V  sOlnt  ipiior,  James  Mattinson,  junior,  et  Andrew  Young,  contraints  par  tputes 


Toies  quB  de  droit,  et  en  ce  faiBanrralabtement  xieeharggs?*^ 
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COURT  OF  QdREN'S  BKJICII,  1880. 


CMHtu, 


.  TIm  followinff  WM  th«  writtoD  judgment  of  th«  Court  of  Appeal  ^ 

PnK^dure  C.,.la  il  jr  .  .ppol  de  tout  juKomen.  r.ndu  par  U  Cour  SupZur. 

quelque  «o,t  lo  monUnt  de  h  dtmapjujot.  di>  la  «..»«,«  en  litig.,  St  qu*  J.  W 

mentrenda  en  potto  cauH.  -^J||||y|.ert«  d«  ^ti^l^oi-dU;/  '^ 

Et«on«d^rantq«ol'|«jiJ^mPa  ^^  ^^^^^^       ' 

ht  con«tddraot  qu'iilVfrrour  d^H  le  >iKou,ept  andu  par  l»  Oour^p*.  I 


... „,.„.,.  ,,„  „_  ^  wrrour  aiHlH  to  JM^Oiuei 

nouro,  &  Montrtal,  le  SWI'jfiur  de  sopfeiubre,  18T«  ; 

"  CetMJ  Oour  o«a|8«t  .nnule  lodit  jugemcnt  div27«.|)teinbr6 1878,  et  rcn»oi« 
li  conte-Utjon  do  I'intVd  da  la  d^oIar.tlo„  de.  ;npflki|U,^n,.c  Hoinnim  Z 

IdOngpri  --■-■-■  ^ 


%: 


■**'- 


tor  reHponde« 


^N. 


lil^X  OF QO'EENSfflKNCB,  18W. 

ONTRBAL,  20TII  SEPTBMBER,  18T», 

A.    DORION,  Ch.  J.,  BJ^ONK,  I,  TC88IRB,  J.,    CrOSS,  J. 
iro,  2379. 


^ 


THI^MECHANICSBANKj 
A*6  ^ 


(i'lvintif  htloie,) 

AprabkAMT; 


\ 


v 


IRAMLBIC  AND  THB  SINOEff NES-lloNAUOHTON  LINE, 

■"  "^  •'  l   .  I  (O^'enJ'int*  Mow,) 

.  '     ^l  *      '     *  A$a  ■■'■■■  •  lUwpONDtUTg ; 

*•      ,»THBa!IWB!»rN«S-IoNAboHT().VLWE, 

^         »^  i^^'f'x^*^  ***'ffaranUe  Mow,y 

■'T.     W.lj'l     .      ,.„        '  AppautAKT.; 


# 


by  Mid  Comptny  per  its 


B^AMinir, 

.'rV 


I 


malKNtbielMre  qrd 
8  Vletf«<h><ildeDt,  and  by 


%<;^»<(^«»l^a>l<(«  ft«/ow,) 


RaspoNoavT. 


♦tj 


,%•(-•  f' 


Vd«r  o^l^laoiorporated  Company  (•ndoriMt 
the  Vioe-PrMl'dent  traniforred  to  one  of 


hi>  »_n  «.!„-..-    ji.       ; '         ^. ""    ^  'w-i  nwiaent  tranirorred  to  one  of 


'A 


[aiinown  from  tbe  forni  of  tbe  note  ilaelf  tifatit 


?.,. 


,  fojiof 


"■■glvun  for  the  aflilni  of  thi 
a.  Tl#ln  8ueb  a  ca«e  an  «c«ion  tWijaMiU:  by  tbe  iiuker«||he  note  aaalni7tbe  ComSr^, 

*'StLrP*""«'^.?''"T**''^  '"corp^o^fdCojAnypmie  tfi«  note,  wben  Blpiii'^' 
!^.r:i;i!^°'  Vlc^P«.,denUnd  oount<j|^  ^y  tta,'rre.«.r«r  .1...1  be  blnSJ      t 
°^.  'he  CoiPKny,  a  aotepaj^fta  t%  tbe  or|^H>aJknpany.and>  endonwd  b*  tl» 

MhtiffifS  Uoght,"  their  aw^^  tw¥)>w%ted  proinissory  notes  ai 


'^"v"  ;-*  :^„'^-_  .t^ONTR^,  22od  Ftjbmiy,  1876.. 
y^fee'mffotga  aftegd»te,lproiia8e:to.p»y  to  tje  6rdw  of  the  Sin^nnii.. 


.,'>- 


'^s^J*^ 


.■.#r^. 


^f^'-x 


I1(1P^»P^ 


# 


apU1#  OF  QUREN'8  BENCH, 


S«f 


257 


.Th«  NlnrciinMi 
^-  J.lli«, 


MeNuuKhton  Line,  at  (he  Mcchaiiioi  Bank,  here,  forly-two  hundred  »nd  fifty  m,  M*,h*.i» 
dollnrii^  fur  vuluu  rocoivod,  •,  _HMik  m.1 

*  (Signed),        0.  11.  Bramlit. 

(Endorwd),        Ther8iNoiNNE*-MoNAUoiiT(>N  Link, 

P«r  W.  MoNaduiitun. 
Withoat  roooufM, 

'■•>    J.       W.  McNAuaiiTo!*. 
•»,2lO.  

•  -  ;  MoNTRBAr.,  25th  May,  I8J5. 

Three  niontbnfker  dnto,  I  promise  to  paj  to  the  Sinoennon-MoNnuj^hton 
LirtS^or  ordnr,  k  the  office  of  the  Mcehanics  Bunk,  hero,  forty-two  hundred  Rud 
Sfty  doliurii,  for  ^ue  received. 

'      "  \  (Sinned),        G.  H.  BttAMLir. 

Kndor«wl),        Tub  SiNOENNE«>.McNAuoiiToif  Link, 
^  VV.  MpNauqhton.  . 

The  dcfendanrBramley  pleaded  in  effect  that  those  noten  were  not  Hij^nod  for 
Tslue  received,  and  tliat  the  Bipc(inn(ft».>IcNauKhM|  Line  never  received  tay 
eoDsideration  for  the  same.  ^1^      '     '  -       .k    ; 

That  thejlMto  was  Higned  in  blank  tnd  loft  in  the  office  of  the  Sincennes- 
MoNauKhtonT|)iine  u^n  the  condition  that  it  would  only  be  uttod  for  its  affairi),  of 
•11  which  William  MaNuuj^hton  was  well  aware. 

_Chat  MoNiiuRhton  illcgiilly  transferred  it  to  tho  plaintiff  for  hiq  own  debts, 
"and  the  ^^tiff^*  were  awaro  tijpt  it  was  only  to  bo  used  for  tho  business  of  "  the 
Sinocnnc^lkNaughton  Line." 

That  thMKond  note  of  the  25tli  May,  1876,  was  given  by  MoNaughton  t» 
plaintiffn"8T^|^ewaIofth&  first  note.  / 

That  both  ofkkfi  notes  Vere  false  and  made  without  tho  consent  of  Branny; 
and  wer/ not  tapjl^ transferred  to  the  plaintiff  by  th»'Sin<jenhe8.MoNaughtoa 
Line,  wKiclj  ^er  entjojid  the  samfe.  \^  ^V"^ 

This  plea  was  suppoMftby  the  defendant  Brainley's  affidavit. 
By   an    inoidcnUir  dJibd -«»  garantie   Bramlpy   culled     the   Sinconnes- 
McJJaughtoiii  Line  into  the  causft  to  guarantee  hiui  against  the  said  notes 
reciting  his  pleas,  and  alleging  that  he  had  received  no  value  for  the  notes.       "^ 
The  SincoRnes-McNau^ton  Line  made  default,  and  the  allegations  of  the 
s  P'?"?  *nJ  iurf<N)ntdl  demand  having  been  proved,  the  judgment  of  (be  buperiur 
Court  was  rendcreti  in  terms  following ."  "       ,     ~         — "        ^*^       T~^ 
The- Court,  &o.  V  '   '         '  /        ' 

Adjudging  first  on  tho  said  principal  demand  r^Considering  that  it  is  proved 
,  that  the  plaintiffs  received  the  notes  sought  to  be  recovered  by  this,  action  from 
William  McNaughton  assecurity  for  the  payment  of  a  debt  due  by  MoNaugbtoa 
to  them,  and  the  said  notes  were  duly  endorsed  to  them  by  the  defendants,  the 
Sinoennes-McNaughton  Liw^^  Doth  maintain  the  plcua  of  the  said  defendautR 
and  dismiss  plaintiff's  action  with  costs,  ,&o. 

And  seeing  that  the  defendant  Bramley  is  well  founded  in  the  allegations  of 
his  incidental  demand  or  dema^de  en  gafantie  Sgainst  the  defendants  en  go. 
rant%  the  Sinoennes-McNaughton  Compaoy,  wbiii^  have  made  defiAUt  oi^said 
<fr»Ki»Vffi  m.  gumntif,  Aatfi  vnn'inHxn  the  sald'inold^tal  dumuud  with  'wBteF 
against  the  said  the  SinoCnnci-JltoNaughton  Line,  &c.,  <* 


M 
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^ 
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COUHT  OF  QUKKN8  BKNOII,  1870. 


m 


'^S.nk't"'**     ^"  "•"  ^*^'''  **'"  Scptflnibor,  1879,  thii  juJKiiicnt  wan  uniiniiiiou»ly  ooiiCi 

'^•N':«;:;:r'"W'"'-      „    .     ,     .  i  Jud«mon»  c.mflr,«oa. 

i.in..  Motik  A  HiiHgr^for  Mcclmnlc*  Honk. 

VoiirioJ,  (.'irouar,/,   \y„rf,/f  ,(■  Htjrton,  fof  .SInocnno»-MoNuUghl.)ti  Lioo. 

Mmhiiu  <t'  (t'nQnoH,sfot  Uraiulcy,  *  ' 

N  COURSUPERrKUUK,  IH81.  '  '    • 

(  MO.NT»BAL,.T0  8KPTKMimK,  18HI.  ' 

Coram  Pai'inrau,  J.  /  « 

Ho.  410. 

'thit  IJ.  Biuk*  *«.  Th«  liretor  k  Chunk   Ward,n»  of  the  r,iri»h  uf  Trihiiu 
•lid   l%LTruit  mid  Loan  Cnmjxniif  o/ Canada,  Opixwutn. 

Jvam  i-<lu'un  orRW  pInoA ilant  iiim<  t„»w tinpl<>}i<»  |H>ur  IVi.ralM  du  oultii •llvln •l«vl»n(  lmm<ni 
^••pwitMiinHllon  fl»mm6y4MMllpJM«4|»f|4limUA««»».«H.iii«torin«idf..rtl«l« 

Per  Curiam.  li'opfKwniitufuitoppoiiUlon&fln  d'onnulorla  unUiode  rOr«ue 
do  I'Kglise  do'  lu  Trinitti  allG;;u«nt  qi^u  cot  orguo  OMt  plac<$  |K)ur  porp<JtuoIlo 
douioure,  qu'il  o«t  iuimnublo  par  doatination  ot  qu'avaot  d'avoir  <Ju$  saiiti  on  la 
pMSscnto  ottuae  i\  la  pourauito  du  doniandour,  il  avait  6tA  aalsi  avco  I'Kgligo  dont 
il  fait  partie  A  la^wuraulto  do  ropposanto,  lo  20  do  fdvrior,  1879,  on  vortu  d'un 
jugoinont  dans  unci  •auBooAropp.»8anto«5taitdomundoro88ooontrclo  LojdKvflquo 

^  '!«  Montreal,  bouhIo  No.  738  desdosaicrsde  oottoCour,  «it  quo  cot  orglio  DO  peut 

'  *       6tro  ddtttoh^  do  la  dito  EglJHo. 

L'ttpposonte  prodiiit  copio  du  prooAa-vorbnl  do  la  aaisie  en  date  du  20  do  ftjvrior 

*         1879,  duna  Icqaol  procdft-vorbal  rorguo  c»t  montioniid  comme  aaini  avco  I'K^lige! 

Lo  douiandedr  Cfmtoato  ootto  opposition  ot  dit  quo  si  I'orguo  a  <5»6  aaisi  par  la 

CoDipngnio  Opposimto  II  I'a  M  illdgalciucnt,  ot  sa  wisio  no  lul  doniiorait  aucun 

•■  ^""o"*  <^o  ^M"  opposition  duns  cctte  oiiusc  parcequo  I'orguo  n'a  paa  6t6  uiIh  dans 

i'Kglioo  do  la  Trinity  pour  perpdtuollo  dcuiouro  vu  qu'il  o'y  tiont^pas  t\  for  ct  it 

clous,  qu'il  n'y  est  puH  Bcclld  ill  oliaux   ou  &  cinionf,  ot  qu'il  on  poul'fetro  cnleve 

aans  6trc  fraolUK^  et  sans  briscr  ni  fldtiSrioror  la  dito  Kglino. 

*  La  rdponse  CKt  gdn^rale. 

\'       •  ■     I^«  ^«™»o<lcur  adraet  on  rdponso  a  rarticulutittn  do  fails  quo  I'orguo  Buisi  en 

la  priscnte  oauise  est  lo  ni6ino  quo  ccliu  suisi  aTOo  I'Egliso. 

D'apres  nptre  Code,  art.375,  il  J  a  quatrc  classes  d'iinmeubles  ;  lo.  Ics  iminoublos 

.    par  nature  comme  lea  fonds  do  t«irre,lc«  edifices  :2o.Ic8in)mouble8  par  dcstinatiou; 

ao.  les  imweublos  qui  sont  teis  par  I'objot  auq^el  lis  s'attaohont ;  4p.  oeux.qui  le 

'  Bont  parla  d<Jterniination  do  la  loi.     Lcs  trois  derijidrcs  classes  d'iuiuicublca  no 

_  I'etant  pas  par  lour  nature,  il/aut.bion  diro  que  ccux  do  la  Boconde  olusse  li'ont  rien 

qui  puisHo  lcs  fuiro  distinguer  dea  autres  mfiublos,  rien  qui  pui.ise  les  fuirc  oon- 

Bid6rer  oomme  immcublcH  que  lout  destin/ation.     Li»  inimoublbs  de  la  'iiime. 

<jlasse  so  reconnaisscnt  parccqu'ils  s'attachent  t^  un  autre  objet.     Geux  do  la  4c. 

'  olasBo  I'tftant  par  ddtermination  de  la  loi,  il  n'y  a  qu'uno  diapositioD  oxpresao  de 

-      .  celle^i  qui  puisse  nous  les  faire  declarer  ittnneubles  quolqu'ils  soieut  meubles  par 

'  nature.  , 

s  L'art.  379  donne  ku  propri^taire  d'un  foDda  dettx>oyon8  distincts  de  ooBvertir 

on  immeuble  par  deBtinatioa  dea  objeta  m6bilii.r.r  1^  pr^^j^^f  ffl^,  j^  i^  -  ji,^^ 


objntM  niobi 
Iiiutilo  do  ( 
quo  lea  fon 
uitinM  |fl  flji 

II  OHt  do 
•«  questiim 
eolui  14  Mcu 
inatanoo. 

L«  doiiM 
fairo  voir, 
d'objota  oei 
loi  quo  reu 
"  ou  A  ciui 
"  ou  d<$t<$ri 
torpr^tatioi 

Co  n'cst 
ni  oeux  6\\\ 
uniHik  ptT] 
oouvrent  dt 
paa  n^coHMii 

1>0  Uttllll 

aulrosobjot 
pas  Roell^H  li 

Le  placoi 
inoyens  d'al 
de  la  volont 

LaCour 
ships  de  I'K 
locomotive, 
paroequ'elk 
ot  9C1  cllo  n 

Cetto  d(<( 
culicr  dtait 
qu'clltf  y  <3t 
'  Bientparlai 
i^te  deutindi 
son  ohemin 

Cctt'i  lo( 
niin  par  olo 
le«hemia4J 
de  la  looom 
enlevenaent 
(aljaa  dii  c 

UneBgl 
flp^al:  00 
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VII 
Till)    HMtlMT 


ki>er,>HuAU,Umeurf,  l«  iH»<....i  4,  !••  (Bftorporer.  ,  D.n.  r.iK«t  IWro  om  m 
objnu  „,ohili,n.  mm  ImmaubLm  p.r  d«.Un«ti.m  Unt  qu-JI.  «M«nt  .ur  m,n  fond-     x,.,  ^. 
Inutile  do  d.ro  .,ufl  lo  mot  fond.  dan.  <w,t  «rtlol«  oompmid  U  <5diflo«.  ou«ii  biflo  .•"'"•tJJS 
quo  le.  fond,  d«  tm«  i  l«,  o.c«,pk,.  olt^  loU  quo  lo.  forge.,  !«.  pa,H,u,rio.,  le,    "??iV'i/'* 
uMinoN  Ifl  font  voir  blen  olairamtnt,  i  i  .    »      iiimtj,. 

II  m  d....oidp<,rt«nt  do  o<.niit.t«r  •!  oW  pour  pcrpiSiuelle  denieaw  quo  l*orBuo 
^  quoMiuH  .  m  p!«od  d.n«  I'KglUo  de  la  TrinlM.  p,.rco<,uo  do  c«  point  lA  oTdo 
colul  I&  .culomont,  drfpond   l«  u..i„tio»  ou   le  renvoi  do  loppo»ition  on  oeito 
inRtiinoo.  ■     '  m.  I 

1.0  don.nndeur,  dun.  .a  contMUtlon  ot  dan.  «,n  «rKun.cnt«tion  a  tonl^  do       '        ' 
fairo  voir,  «t  ii  a  fait  xt  prouvo  avno  rintontlon  dvideule  d'«$tablir   qu'ij  n'v  a       *■  ^ 
d'objot.  oen.^  p|.<M.  ^t  i«  pr<.pri,<t.uro  &  per,M<tucllo  domouro  aui  youx  do  la 
ol  quo  rem  «<  qui  ticnnent  4  for  ot  4  clou.,  qui  .ont  .o.dl«.  on  plfitro,  A  oh.u. 
^Ou  A  ciuient  ou  qui  no  pouvont  O.re  oulovd.  .an.  ofre  Iraotur^  ou  «ina  briw /^^     ' - 

ou  ddtdrioror  la  partio  du  »\)nd.  A  laqucllo  ii.  .ont  atUoIi<$.,  "  «t  telle  oat  Tin,  • 
torprdtation  qu'il  voudrait  fairo  donnor  A  I'artiolo  380.  -  *  ' 

Co  n'o«t  pourtant  pui  oe  quo  .iKnifiont  lo.  OMoiploa  oiUS.  dan.  oot  artiolo  3R0 
Hi  oeu,  dnumdrd.  dan,  Tarticlo  370.  pui^iuo  I«.  glaco«.  U,  tablo.uz  aont  oen>d, 

uniH  A  p..r,  otuello  domouro  par  lo  fait  Mul  quo  la  parlio  do  I'appartoniont  ou'iU 
oouvront  demourorait  inoomploto  ou  iniparfaito  una  oux  ;  or  pour  ool„  il  n'o.t 

pa.nAces...iroqu'ilationnentAforetdo!ou^niqu'il.aoiflnlHoolM.onplfltr«  eto 
lie  UMiu.0  lo.  pailloH  ot  autre.  .ubstnncoH  do.tindc«  A  fairo  lo  fu.nie,  et  plu.iouri 

autre8objetHmontionn^dan»4'art.379oo,nmei«mcubloai>„rdeMinationno8ont    " 
pas  Kooll^H  u  ohaui,  n.  A  oiuent ;  il.  „o  tiennont  paH  non  plus  A  for  ot  u^lou. 

Lo  pluocncnt  A  perpdtuello  demeure  no^Ho  roconn.it  dono  pa.,  toujour,  par  oo, 
inoyon.  d  attaol.oment  oorporel  de.  objetH  mobilier.  au  fondH ;  oV'st  plu.ot  un  efilt 
de  lu  volontd  puiw^u'il.  deviennont  imn.eublo«  par  lu  8oale  destination  " 

La  Co»r  d'Appol  ,W«  La  Compagnie  du  Grand  Trend  ot  La  Baoquo  do.  Town- 
«h,pH  de  1-LHt  (16  L.  U.  lleport.  p.  173  and  10  L.  C.  Juri.t  p.  1 1 )  a  d6oid<5  que  la 
looon.ot.vo  .a.«e  A  la  pourHuito  de  la  Bunquo,  dtait  immeublo  par  doatination,' 
parcequ  ellc^tant  n6co««iro  A  I'oxploitation  du  chon.in  do  for  sur  loquel  olio  dtai 
<Jt  «Ci  cllo  nvait  ^t<J  placde. , 

Cette  ddclHioa  a  6i6  donndo  aiasi,  non  paroequo  octto  looomotive  lA  on  parti- 
culler  dta.t  nocosaairo  A  I'oiploitaUon  du  ehcmin  do  for  du*t5rand  Tronc,  ni  parte 
qu  cll<J  y  dtu.t  nttaohdo  phyniquement,  u.aU  paroe  qu'uno  Iooou.otive  ab^ttraotivo-     - 

ffientparlant,  dtantndoosaairo  A  cette  exploitation,  oelle  «ai»iciJ«m4a^au™ 

^te  deHt.ndo  8pec.aU.ent  par  la  Compagnie,  A  cetto  Bn,  tant  qu'olle  roHtorait  aur 

.on  chom.n.    i.t  o'cst  par  cetto  deXumion  qu'ello  dtait  devenuo  immoubfe  -     " 

XcCt^  loco.not.ve  ndt«il|«#pendant  pafi  cofeottllcmontattaohdoni  &^do  auohc^ 
n..n  par  clou.  p|fitre,oin.ont,  etc     m\f,t,«^^ 

lechem.,Uoforaun..tdt6«ua«rcomplctjWh{|*.it«prt^  .    . 

de  la  locomotive.     I^e  chomit.  pWait  dt^iMrfetecnt  bri«d,  ni  detdriord  par  cet  ° 
enlevement,^  pu.«,aune  autre  looomotive  aurait  pu  aervir  ausai  Won  A  rVinloi-  °  -     - 

(al»an  du  ohem.n,  '_  ^ 

Une  EgliHo  C8t  un  ddifioo  construit  d'une  maniere  partiouIiAroy  6our  un  but 
^'r'    .'  .  'f^  ^^'    ^*  ^"'"♦^""tfo"  «  Qgoi  de  partioulier  que  rjiglia^ 


-**  Y^\,<i^  tnuployitr*  autns  oBose.THisr  de»  d^WrioraWw  fiportimteB.  ^ 


'  ft. 


260 


COUR  SUjPfiRlEURE,  1881. 


01 1  link*"'      diiHenBions  sotit  ciilciilfe  d'upris  la  fin  pour  ^uello  on  r^dific.     L'or'ue  dans 
TiieH«o(or'  line  ^{rli8e,.n'e8t  pns  uno  chose  ttb^olmuont  nooqssaire,  indisponsablo  ron^joncoii: 
^  WwdeiiiTof  the  et  1  on  voit souvent  uno  ^-,'Ii80  ains  orgue.  Lo  oulto  so  fait  bien  sans  orgue  quor- 
Wnity'.       4"'"n  'e   trouve  8in!;uliuroineDt  rclc^t^   par  cot  instrumont ;  mais  do  co  <fu'uno  ' 
<5gli80  pcut  Ctio  CQinplitb  sans  orgue  ct  lo  service  divin  pout  so  fairo  sans  orgue;" 
i.        ..  ''  "*'"'<^"  8'iit  pas  que  I'orgue  plac6  dan8'^E^'iiso,  n'est  poa  ooinine  celle-oi, 

'  ..  du.-Hi.ec  au  culte  divin  ;  au  contraire  I'orgue  est,  touf  aiitant  que  I'dglise  dans  ' 

luqueJIc  il  est  place,  specialcnient  affectdau  culte  divin.  Et  oonime  I'objet  do  cey« 
.  aftuctation  esl  pcrinnnent;  on  doit  en  concli»rc  que  I'affectation  ou  destination  est 
pcrniancntc  comnio  son  objet. 

La  loi  u'exigp  j>as,  et  le  bon  sens  noft  pliisqu'un  o»  jet  piobilier  soit  un  objeb'  v 
'       ndoe.'<sairo  ti  unoexploitafion  quelieonquejpour  devenir  iiunioublo  pat  destination. 
*-       II  «uffit  quc'lcpropridtJiirel'aitpliiotSe  pour  perpi^tuello  demeuro. 
'  ,  \   ■  Un'objet-siinplcinent  utile  ^  dontlc  propri^taireientond  avoir  I'utilit   A  por- 

.  ,*^  .  ^eluife,  dnivj  son  edifice,  peut,  iout'\u»^i  qu'un  objet^^essaire, j  6tre  placd  par 

----------    )u|i  ii  porpetuelle  dctneure.  -    - --^^;r-^---^.^------------'-l-_-.-  rr-r^ 7^^ 

,  ?^a»ujnie  i'Eglise,  I'Orgue  qu'on  y  place  doit  avoir  ^  dtniensions  et  ^alitds 

-:  P^rt'^'uli^iresapproprlecsaccttc  (^glisp,  do  injiniore  is'hannoniscr,avw 

"     ^  L'orguexin  question,  c'est  le  temoin  du  contestant  qui  nous  lo  dit,*a  ef^  fait- 

.  pour  ccttQ^  dglise  ;  on  a  'fait  uhfi  platefornie  tout  expr^S  pour  IV  placer ;  il  no  peut 

■*      .  etre  sorti  do  cotto  ejrlise  sans  etre  mis  par  pieces,  xoithout  being  takintpipieea.  ^ 

^      ^    ■     Cetorgue;v'a  pas  ete  employ^,  depuissa  construction,  ni  dcatineeik'etre  employe, 
dans  d'^utrcs  egliscS,  ui  dans  des  niaisons  d'habifntion  ;  on  I'a  mis  I«^  pour 
.  .      la  meme^n  pour  laqudle  r«Sgii.se  ellc-nfeuie  a  ^te  bStio :  la  celdbratlon  des '*' 
.•        mysttires  religiciix.     Cctte  fin  suulo  indjquc  qi!e  le  placement  de  cet  orgue  n'est 
"        pas  uii   pjacoiMcnt  d'ujrcaracterc  purtmcn1£: tomporaire,   eonime  le  placepjent 
»     ,     1-   d'uti  mcuWe  d'ornement.     C'est  unpla(!ement  (I'uncaractAre. permanent, -d'anfe 
destiuatbp  pciiiMiiiente,  autarVt  que  ccll^  de  Te^lise  dans   laqWile.iI   a  et^  cons- 
truit.  "^c  uik  c'ost  lajnemo  dcstiimtion.  ^ 

,,  .       La  prcuve"n'ii,f:iit  connaitie  aucihi  aulifc  objet,  au  placement  de  cet  orgue, " 

^       .  •    dans  r(£iglisc,  (\ue  le  duite*divin.     Cbst  Un  objet  qui  deviiit  gtre  perp^tuel'dans  la   • 
_  - '      iJensde  de  ccux  qui  ont  plaed  I'orgue  dans  .regifsQ.     Oh  doit  en  conclure  que  Je     ' 
., ,         ,♦    placenienttle  I'orgue  est  ii  perpdtucllc  demcure,  que  ocluici  est  consdqu^niment 
*  /jjnnieublo  par  destination,  auXjt8rmqsde.s  articles  375  et  379  dupodeCiyil,. que'- 
-,  .         ^oj>positionestbien,fonddc,et  la  contestation  <teropposkioa  mat  fondde.  L'oppo-    ' 
•  ^ition  ^t  maiBtcnUer avee  dt^pens  contre  le  contestant.      •<''^,  *>  •'  , 

Les   autorites .  cites  •  par  I'opposante  s&nt :  Code  Civil  'du'  Bas  Canada,  art.-  ; 
379,7'Potjiier  (Jhignet)  Comuiunautd  Nos.  60  etfil,  "J"         •        ' 

^.   7  Demolonibe  dcs  Bicns,  Nos.  216-217  218-201  256-260  .2'68  et  274,  et  ' 
au8siNo.223.  '  .  .     "  '      .     /         J-A 


\*,l 


.,* 


/^ 


Le  contestant  a  cite 


* 


.3  Quebec  Lafr  Reports,  page  273,  Budden  &  Knight,  > 

«      Do  ia^^*^  ^  ^'  ^y""  "':  ^«"s  et  KdTnebec  ViTR.  Co.^ ' 

23  , 1/:.  C.    I«p^^e^3?AFilion  vs;  B^son.  ^. 

2  Duparo:,Fouliii;^e^7.  N*.  13.^  <     J ;    '—^  :        •  '    '** 


2  Duparo, 
'  Judah  & 
L.  IL  P(\vidson 


prS 


proc:  «el'of»p(Jsant;i 
:  ^ucQat 


>/ 


>?„ 


'\ :. 


;  -»ii-;%-Af»^' 
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•:         /'         O&tJR  SUPERIEURE,  1881.. 

^-      MC*TREy^L,  24  DBGEMBftK,  1881. 
■       \  ,   ;  Curam  J ETTk,  J.  '     ,. 

-    ■'■.  '  ';       „■     'Na  m      ■  '..  ■',    "'  ■  ■;      >-  _^; 

'  Laramie  etal.  ye  Evans. 

Jo««i  lo.  Que  Jo  ienl  fonetlonnaire  competent  *  cildbrer  Ip  m.ri.™  .i„  .•  ...  & 

propre  curt'de.  p.rtto.r  que  I«  licence  11^7aJ,\TX'^^  ^t"  ctholiqne.  e.t  te 
CIvU  n'e8td'.ucunev.i;ur  DOurdl?rn.^^^^^^^^^ 

prote.l«nt,  et  en  vertu  d'uno  .lninl#ii«.n„.  !f. .  .     *  '  I'espice,  par  ua  niniitMe 

eaura  &  I'orHh^ThLi..  ni     V  r    -••**'''' ^'""' 8np«reufe  dolt  Kftrei' l» 

'       V     ^:     eflfe..  civil, dumwiU^^"^"^"**'  «■«""*•  P"«*  Cour  8up*n,ure  quwt.^   . 

jETTft,  J._Ln  presente  deman^e  est  eii  ntilHt6  de  markge  et  des  qneslioift 

lies  (kits  du  litige  peuvent  se  r&uiner«oiniDe  suit  • 

Le  -20  mai  1879,  Jfam  Joseph  Laramie  et  Jfar<7ar«<  ^„<,„,  tous  den 
H.»je,%ont^.d,  varies  par  le  R^v^rend  M.  Ikaudryfpns.eur  dfla  plt'^ 

ca  .OD  prd  feblc  de  banH„m,j.  s«r  presentation  .d'unr?,:m,ce  accor^ee  en  vertu  \ 
d?8di4)OBihoii8  du  8tatut;35  Victoria,  oh. '3  (1871)  intitule  •  "  Art^  . 

let,  Uce7,ce,demaria'ge."      -  '  (.^«a;  ,ntttuJd  .     Acte  concernant 

-   c^Mbrd  h^a  c^.a,8^co,  luVfut  tenu  cachd  pendant  .plusiebrB    ioZ\ 

'  SSl7^1  -•^^---P-van.so^leLtAt^^rrr^S 
'^^^^S^^.^  ■'^•'"'^  parlelfaW:^  Cependant  la  vdritJ  finit  pj! 

^^LeSalS^teldietion  de  I'dpobx  est  prononc^,  sur  avis  du  Vonseil  de 

f  ^.lle,„po.^cau8e^e  grande^  faible^se  d'esprit,  et  so,  fkre  M.  le  DrCLt 

.   est  nommd  son  curatenr,        •♦  ,  '         ■»,•»"  a^r.  jjaramee 

Le  26  aoflt,  sur  nouyel  avis  du  conseil  de  famill^,  c«curatlft  est  iih*nrf.-j  a 
porterja  |u.seutp^de.ande  ^^ntre  i;.pou,e.pour  f.Se  d^J^  tari^t. 
C^te  action  est  intenfee:%.  Bai-  M.  Lannn^e  nArb  «„;*!..      »"»p  nui. 

'  ^M  ^n  ^"W"'  "'''^"  P<«»r  pension  aUmen^ire^oO  T2  HZ 
'^M.Ae  Pr^««l^,g  sa^oalit.  de  e^^r  I  l^ux  Urd^     ' 
•  L^DenisnieursalldgMutcH  .  \        ,  » vii,.  , 

inent,-hors  la  oofttia^uce  et  a  I'insu  den  parents  et  amis  du  mj^  eCpar  m 

^Voiu  25— OoTOBiiiv'*' 
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E«ram«e  etal.  fonotiot){iairo  inoontpi^tisnt  ;';4|u'ea  ooDS^quenoe  oe  mariogo  est  nul  jlfaisob  da 
vioo  et  cmp^ohement  deolan^estlWtd.  -  '  . 

2o.  Que  la  faiblesae  d'esprit  qui  a.motivd  I'interdiotion  du  dit  Marie  Joseph 
Laramie,  ojtistait  lors  de  son  maringe  ;  qu'il  6tait  faible,  craintif,  sans  volont^ 
ct  sans^nergie  j  c^dant  A,  toutes  les  influences  et  incapable  do  gouverner'sd  per- 
Bonne,  et  que  e'est  en  profitant  deeca  oirconstancee^^  que  la  d^fenderesse,  par 
llpnpire  qu'elle  avail  pria  sur  lui,  par  ses  manoeuvres^  ses  artifice^  et  m&rac  ses 
menaces,  et  auHsi  &  I'uide  des  menaces  et  de  la  crainte  qu'un  des  parents  do  la' 
ddfendoresse  inspirait  au  dit  Mari6  Joseph  Laramie,  quo  ce  derni6r  fui  ameniS 
a  8^  lais|>er  conduire  k  oe  mariago,  auquelijl  n'a  pu  donner  et  n'a  pas  de  fait 
donnd  un  consontenicnt  valable.' 

Les  dcraandeurs  alldguentde  plus  que  ce  mariago  a  ^te  oontraotd  au  mdpris' 
de' toutes  jboUfVenaoccs  sociales,  V^pouz  appartenant  ^  une  famille  honorablo  et 
rexpectdti,  tatidia  que  la  dtf fenldcresse  est^  une  fille  naturelle,  dont  la  mere  est 
reput^c  mencr  une  vie  de  ddbnubhe.  > 

Les  demandeura  conoluent  en  consequence  i  ce  que  ce  mariage  soit  declare 

\Hqnmit  au  trilN  et  quant  am  effets  oiviLS  et  qu'a  cctte  fin,  sur  prcuve 
dep  fuils-till4<ju6j,4a  pr&ente  demandesoit  rdfer^e  a  I'Ordinaire  c'est-A-dir^i 
I'Evgquc  Cathoilqlte-R^nin  du  Diocdse,  pottr^qu'il  prononce  sur^la  validity  du 
liin,  la  Cour  ri'<5tant  appelBe~ft~ptQnoncer  qu^ulterieuremcnt  sur  la  valour  du  dit 
mariago  quant  auz  effets  oiv^s. 

La  defenderosse  a  d'abord  oppose  h  cette  denilmd<Cdeux  ddfciSes  ei»'  droU 
mnis  toutes  deux  ont  et,6  renvoj#s  par  jugenientde  ootte^ourk-^J^mats  1880.' 
(Pap^neau  J.)  ,  /  .^._         ^,  ^j 

Kile  plaide.maini«nant  par  uqe  Rxception  disant  : 
-  Qu'elle  a  (fipousd  le  dit  Marie  Joseph  Laramie  ouvertement  et  en  presence 
de  ti^moins;  dcvant  liouis  N.  Bcaudry  Ministre  de  I'Eglise  ^I^thodisti  du 
Canada,  qui.Qomme  telsestautoyisd  d  cdidbrerles  mariages  eta  ten ir  les  r^gisttes 
de'l'^at  €ivil  et  que  ce  manage  a  et6  c6\4hr6  legalement,  en  vertu  d'uiie  liccnc^ 
rdguUire,  et  conform^aient  h  la  coutume  et  aux  usages  de  la  dite  Ej^lise  et  des 
oaV«i  Pjglises  protestantes  dii  Canada  dopuis  la  cession  du  pays'a  I'Angl^terre 
et  notamment  depuis  plus  de  50  ans.  >; 

Que  depuia  quelquo  temps,  avant  I'^poquc^de  son  dit  mariago,  elle  frdquentaii 
la  diite  Bglise  Methodiste  et  se  trouvait  dans  les  linaites  du  Circuit  ou  de  I*, 
,  paroisse  du  dit  Louis  N\  Beaudry.  ..  ^^ 

Qwe  I'autorite  ecclesiastique  catholique  Tomaine  du  Diocese  de  Montreal  p'a  , 
«ucuh  pouvoir,  ni  juridiction,  pour  prononccr  sur  son  dit  mariage. 
,.  Edfin  que  Vinterdiotion  de  son  mari  n'a  dt^  demandde  que  pour  faoilite^r.la 
-prdsente  action,  qu'il  a  librement  et  volontairement  cons'enti  a.^n  mariage  et 
•^qu'il  etait  competent  et  capable  de  donner  tel  consenteaient,net  que  cette  union 
n'a  eu  lieu  qu'apretf  une  longue '  frdquentation  ^  la  ootinaiissance  des  parents  des 
-deux  parties.  ■  •  v  ' 

Eile  dcmaiide  en  consequence  le  renvtt  de  la  demanded  / 

Pliisieurs  questions  tant  de  droit  que  de  fait  s'imposent  A  ce  tribuntfl  pour 

Ja  decision  de  cette  cause.       .  «  .«,  ^ 

lo.  Marie  Josepli  Laramie,  (ita^il,  A'  I'^ppqaei  de  son  mariago,  privig  de 

rintelligetice  et  de  la  volontd  n^cessiiircs  pour  donner  un  consentement  valable? 


V 


..   -f; 
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? 
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Nous  allons  cxMniner  6wco^88ivement  ces  diverses  questfons  :  " 


I. 


lo.  Marie  Joseph  ^aramde  dtait-iU  IVpoque  deson  maria^il^  *.  i'fa 

vteihgence  et  de  la  volonu^  ndeessaires  pour  donJer  un  ^onsenteg^^nTvIu^V 

J.a  valeur  d^  actes  faits  par  une  personne  sujette  H  interdiction  esrddberminee 

parades  regies  d.ff^reates  suiyant  qu^ces  actes  sont  antdrieurs  op  posWrirrH 

la  sentence  d'interdicti(in.  '  »  "P  posioneurs  a 

^^^Si  1  acte  est  po,tir,enrii  I'interdiction,  il  es*;nul  de  ploin  dr^t^C^^SJ 
l..!!o^""''"'T'  ''""*"  ^""^'^^^'('"r  A'1'ipterdiotion-comn.e  d^s'l'espdce^ 

Si  d^"l^' '  s"  F.^eipe,  parce  que  Tinterdft  n'eat.lo^  frapp4.d'aucun; 
lu^dpactd  Mgalff,  Seulement  cmme  le  j-em^de  de  Tinterdictioo  s^quente 
pourraU  devenirj  lusoire,  lorsque  la  cause  de  rinte^diction  cistait  wlent 
^eiacte  attaqu^  le  legislateur-sous  la  seule  eondiei'bn  do  la  „«,X Tl* 

4^PP^at.on  des  tnbunaux    et  d^lur4  quWee  cas   I'.cte   nonrraitl^ 

"tc^r^^^f^^'^-T''^'^''''^'  cepeadaat  atro  ...ild  ,  si 
,  l^^Jefl^^.etb^;e«^^  a  l'jP9<r«^^ffi**|.tes^t";te  • 

Le  Code  exige  done  qde  le  juge  apprtpie  et  ifeTairk;sr,lidi4j|  V\^^ 

on^den^ande  I'annulation,  car  «36«,e  si.la  «ause  de  11„tetdicS,n  ^l  JZ  ,^. 

.  *.o«ent  d.  I'acte,  i  dit  si,npte.ent  qUe  lo  |«..^,«..«  ,«  d^ferer.^ul     ITl?^ 

.»«ecter  estiertWtftn'onti^aa^teappeldsAIes^^^^^^^        -(Sireri820  2  82) 
.  Or  .l^^tabli.,fansl'esp^ee,q«eladdfe„dcressetfap.se.^ 
^Cttl;iy    '  tribunal,  se^i4,„tsur  oes^pe^  Z  done  reZS^ 
d  dbotd  81  la  f^Uesse  d'espnt  ie  Lan«nde4taii%,toi|»^  «t  en  mmA  licu^Bi  gfie- 

It  m^7^"'  ^'^''^""**' -  ^^  """"^  ^"  coWutcment  .^1  i'do**  4 

Sur  l^p/emier  point-la  «t,««ift<J,  la  preuve  me  pnraitsuffisante:  le«p.rente 
•le    am,s,les^pagnonsd'eco.e,ies  professeurs,  de  rittterdi^^  vicnneik^tabli;  " 
-  r^l.  rtr^*I       f  """""  qu-ilmanqualt  d'iitclligence,  ce  qui  te  rendafc 
»e  jouet  et  1|  vHsiime  de  s^s  jeunes  oompagnons  d'dtude  et  d*  jeu 

rJ     T^"^T  P""*  «^'«-^»^"«^.  -on  detruUe  par  la  pr<H»Weontrai«  ^ 
;  i-a.1^  par  ia  ^^Sfenderesse,  et  je  ««  foro^  de  conclure  que  fa'LpbLaramJI ' 
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I^m*.  .i.kf.n'dtait  pas  Ion,  de\son  marioRc,  attcinfc  d'uno  fulble^e  d'csprit  Ml^  o^-n  fo." 

/     KV«M.  inCaDub  O  do  dnnflAP    <.n   nn„o„„. .....1.1.1.  ^  .     "    ™"    "** 


/         i 


r 


r  .•'.;■■; ' 

■  /  . 

■    *•  •;.■■ 

^^'.^^ 

,,« 

'.'^■'''H: 

t:.    '  ■-■ 

t 

incapublo  do  donncr  .iin  conspntcment  valublo. 

nl«n»"J,T  ^"Tl  P'^-'ITouvd  qu'aucun  ar.ificc,  manauvrc,  prewion  oa  Wcpnee 
aient  d«5  cnipIoj6.s  pour  lui  arrachcr  cc  conscntcmoot. 

Ce  premier  moyen  dpit  done  etro  entiorcnient  icjitf A'-  ^ 

II.  ,   "       ■  \         ^    \-  r 

2o.  La  secondo  question  A  decider  est  de  eavo'fr,  si-fes^feax  parties  A  «*, 
manage  «ont  catholique,  et  par  suite  .sou-unes  A  robsor*.tion  des  -prescripttonT 
.pecialcs  ^^ue  la  lo,  rcconnnit  reiativcncnt  m  maflage  des  catholiqucH  ? 

(Jiuanf  au  mariy  aucun  doute  no  s'^ldve*  -W     ,  '        r^  '■     .      ' 

^Y^^y' ^J^l  tT"''f"  ««  ••^°'"™''' P"--^  d^fi^n-^e,  ^non  coromo  appartcnant. 
.41  gsl»««  M^bodiste,  du  moins  commorayant  frdqaeatCo  habituellemont  depuit^i 
^qujSk^e  temps  avant  «>ni|gii,ge,  ot  ,5omn,e  r&idunt  dans' lo  circuit  ou  la 
parcs^e  attribude  au  pastcur^^  cette  Etrlise,  M,  Beaudry  -  ' 

A  I'apprff  d^«oalldgatiQ<la1d6fenderessea  produitp^ 
quelques-ans^o^  d^po.4  ,v^j,Iu,  do  ^.^fe  que  de  cireon.pection,  puisquo  dan,, 
leur  ddsir  defalre  passer  la  4tffendere.s.e  pout  protestanto  ils  sont  all  J  juscm'i,  ' 
affirnier  qu.eHenavajt  (Sortainemeat  j««fai.s  <?tf  baptisge,  et  qu'ainsi  eUedevart^ 
neoes8a.rem<^Ht  gtr<> protestante  puiaqu'elle  n'iJlftit  paa'tneaie^hretienno !   Quo!-" 
qu  jicn  «o.t  cette  preuve  se  i^uit  A  .pert  de  cbpse :  iinsi  le  tdtnoin  moary  son 
opcle,  nprds  avoir  dit  bMucouR  pltfs^est  foro^de  eonvenirWil  ne Ta  vuenu' une 
ou^dcux  foisailer^l'Ejrlise  prote.tante;1e  t^moin  MaUrcn  Vamb  one  .eulo- 
^fois,  »yant  son  mariage,  k I'^jgUse  d.  M.  Beaudry,  dt  fielui-ei croit  a«8«i V^^ 
\yue  cette  fois  la,  mats  n.'en  «t;pas  ocrtain,.,;        '  "  . - 

*  >  Aglue  Brunct,  au  coqtraife,  affile  Stte-all^e  a;A  ddfimderesse,  a*x  ealises: 
protesjantcs  au  moins  pinq  ou  ^ix-foi^  et  quftnt  A  P.mpeius' Evans,  sa  p]m 
j^ne  tour,  ello  affirmo.Ky  avoir  vtt  allcr-au  m^^a^ut  fois  I    '" 

CJcs  aeux  dcrnier9;t^r„oins  «ettb,  pourraieni' 3<mC  avoir  qB^qu'im™„t.nee 
,  mils  Icur  credibility  me  parait  ioiii  d'etre  au-dessife  de  tout  soup<;oD. 

A  I'encontni.de  oes  t^moignages  la  prouvs  (t^ademaodeurs  ^fcablitun ensemble 
•de  faite  qui  ne  permed eiit  pas  do  doutcr  qiM^k^fenderesse  a  toujours^t^  .t  *st 
reet^e  catfioliquc;  ""i    ;■      -  "*:'*-  ' 

Airisi  il  ek^taWi  par^n  (jitrait  des  It^Ss  de  I'Btat  Civil,  tenus  pourla    " 
.^paroisse  de  Ndtre-Bame,  que  ie  T  mai^  l§f ,  uneenfunt,  no  le  21  fevrier  deia 
^  meme  ann^e,  de  patents  ihconnus,  *^t«*/pti^e  sous  le  nom  de  j^argaret  h 
marrajnede  l'*nfi»pt.^t«nt  DameSchoIistique  Cardinal,  veuvy^osisWrie 
Or,  U  «Mrouvec(ue  la^d^fenderesse;  eo  mte  cause  est  jKturello  d'un 
Monsiear  Evans  et  de  J«lie  D«earie,.qHe  Bame  SoHol4stiquel«,rdinal,  est  sa 
gnmd'mere,  etm»lgreles.d6n^ation8  de  ceUe«i,  il  r&ult«  ixMbmrnrnt  desfaits-' 
■  et  des  circonstancesqui  se  sont  ppoduits  lors-dcta  naissance  dicet  enfant,  que  U 
grahddidreaidaij^frffpe  baptiser.horsla  connaissanoe  d»une  tante  tnw  .€1 
qu.  croya.t|.„c^re«ent  que  le  moyen  le  pliw.ear  d'en  „f»ire  une  protestanW, 
etait  de  la  pnvcr  d6  bapteme.  ^  ' 

•  Ce  prettuer  jalon  pos(5,Tiou8  trduvoas  ensuite  cette  m^me  en fabt  pU^"oh«. 
Ica^oeurs^ar  sa  graad^mereScholastiijue  Cardinal,  pour  yfairesa  premiere  com? 
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,  *  oertjiiM  MmoiO!  due  leu  nm-..-    .  j*  ,  ,,.    »»  rtpoase  aui  affirmMion, 
AiigM,  mil  1  rjEglUo  de  i-uiKi  ,,:„,  ",   '?'*  '°'  * '  f  sH5e  de  Nolre-lWe  d»        ^^^ 

;>.««««  ^L  E.HrL''°B/«:tr,r:rr„""dr'°'""''"™  """'"■ 

*»  B.0I8  de  mare.  18T9  ew  a  r  -  ",'^''"'"^."  *  «««  do  ces  communions  soat 
II -Evident  qu  l.;'!?„.^il'r""  ''"^^""*  "^""'  ^r.mn.,.1 
a  to.jo«r«.5t^  cathoUque    ^  '''^'«««°«^  J««qu>V6pn  mari«go,  1«  ddfenderysse 

r^^::;Xf  i^J:^:^;- ^^^^        «.ee  do  ,a 

■  '■"'■''     ':'    ■       '.'in'      .  -:'•  ^.:''/-:-   ''.  .'      ^'.      •  ■ 

«o  chapitre.il  d»«l!.re:     -      ^  "  ""'"•«®' «*  ***•»  J#  |>l»iBier  artl«(«  |» 
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Lmmt»  et  •!, 
▼1. 

<    EttLOB. 


>  La  publicUi  czig^  pnr  la  pronii^re  partio  de  cat  article  est  impofXSo  dans  le' 
but  d'enipSchcr  la  clandeiliniU  des  maria^oH,  condamndo  formellcmcnt  pjir 
rancien  <^roit  frnn^ais  ot  par  lo  nbuveuu,  condamndo  rormcllcnicnt  par  le  droit 
anglais  en  force  lors  ^o  la  cession  du  pays  h  I' Anglctt^rro,  condnmn^o  par  la  I^gis. 
la^ion  do  tous  Ics  pays  europ<$ens,  coDdanin^e  por  Ioh  decr^ls  du Concile  do  Tr^to. 
Et  la  ruison  dc  cet  accord  si  rcmorquable  de  la  loi  civile  de  tous  Ics  pays  oivilii)|&H 
avcc  It)  loi  do  I'Eglise  Catholique  est  facile  i\  snisir :  o'ost  qtie  le  mariagc  n'intdrcsse 
pas'fculoinent  los  parties  cUes-niCmcs  ;  il  et^t  la  .«ourcc  de  la  famille,  la  condition 
do  la  Icigitimiti^  dcs  enfants,  il  niodifio  la  capuoite  de  la  femme,  il  affocte  souvent 
le  credit  du  marrj  &o.;  u  tous  cos  points  do^vue  il  inttfrcsse  la  8oci<$t^  ello-nifimo, 
qui,  dds  lorB,  a  le  droit  de  !e  coonaitrc.     C'cst  pourquoi  la  loi  eiige  la  publicil6 


^Jftv,c6i^bration  dcs  mario^di 


rsK 


is  quclles  sbnt  mainteoant  les  'conditions  dc  cctte  publicity,  qu'est  cc  qui  la 

iBtitiio?      ,..,''.  X  ■  UP 

nous  cherchons  u  nous  p^^trcr  de  I'intcntion  du  l^gislatcfur,  nous  trouvons, 
le  rapport  dcs  Gommissttires  charges  de'^la  i^daction  de  notre  Code  (U^ 
v(k|.  p.  180),  que  I'udoption  do  cctte  disposition  a  ^(e  I'objct  de  disousslij^ 
entre  Jtf.^  le  Comniissaire  Day  et  les  .deux  autrcs-  CommissuircB.  M.  l»*Com- 
^BM'ji're  Day  craignait  que  le  mot  pi^hlduement  employ^  dani^  I'artiole  128 
n^  iut  interpr^l6  comme  exigcunt  que  la  oelebration  du  maringaiefit  lieu  dans 
(^I'Eglise  (iiv  Church)  comme  celilk-seifniSaiten  France,  ce  qui,  dit-il,'\lan8  un  rap- 
port sp^ial,  (1  vol.  Bap  j  Cod.  p.  238)  ^tablirait  une  rdgle  oontraire  ^  Tusogo 
oonstaBt  et  recc^inU'  de  toutcs  les  denomination's  protestantes,  h  I'ezoeption  de 
I'Eglise  d'Anglctcrrc.  Mais  les  deux  autrcs  CoiiunissaircB  r^pondant  A  cettc 
obscrvatioti  disoient :  "■  Le  mot  ^K^^/juemfnt  a  une  certaine  dastioit^  qui  I'a 
"  fait  pr^fdrcr  i.  tout  autre  ;  ^tant  sucoeptible  d'une  extension  plus  ou  motjQs 
"  grande,  il  a  et<^  employ^  afin  qu'il  piit  se  preter  tL  i'interpretn'tion  difii^rente  quo 
"  les  diverses  ^glises  et  congregations  religicusds,  dans  la  province,  ont  besoin  de 
"  Iut  donner,  d'aprds  leurs  coutumes  et  usages,  et  Ics  regies  qui  leur  sent  parti^ 
"  oulidres  auxquclles  I'on  ne  desire  aucuneme\it  innover.  Tout  ce  que  Ton  a 
*  voulu,  o'cst  d'emf'^her  Ics  maringes  olaadtetins. 

"  Ainsi  seront  rtSput^s  Mts  publiquiment  ceux  qui  I'auront  i\6  d'une  mani^rc 
"  Ouverte 'dans  le  lieu  oil  ils  se  celAbrent  ordinairement,  d'apria  les  vsagea  de 
**  Viglise  a  hquelk  les  parties  appartiennent,"  , 

La  legislature  appeiee  •!  prononcer  entre  ces  4eux  opinions  a  maintenti  le  Wot 
publiquemeni  avcc  rinterprdtation  que  lui  doonalcut  les  Commissaires  Ca^on  et 
Morin.:  ?   '    v?%;,..'v..    ■ .';      "'['■hS  '    \ -'"'--' '        ■     ,. 

Ainai  dono  le  mariagc  est  cense  celebre  jmbltqiie^ent,  lorsqu'il  I'est  soit  dans 
I'Eglise,  soit  d^m  la  maiaon  du  mipi^trf,  soit  mSme  ailleurs,  pourvu  qu'il  soit 
ceiebr^  ouvertemeut  d'tfprhi  les  M^es  de^Eglise  d  laquetle  Uspartipa  OKgar- 
tiennent/    \  •  ^\         ^        '  .     ^     »*         ,      ■■  -X;-  .    .,*-^'. 

Telle  est  1^  premiere  conditio^  qu'impoAe  cct  article  128. 

-La  seconde  partic  dei'article  ezige  que  le  mariagc  soit «eiebr^  deWot  un/bne- 
^mnaiV«  compitent,  reconou  par  la  loi.  '  "         -  ••  • 

^  ^9r,7g'^st  dans  I'articie  aaivaat  que  le  Code  nous  dit  quel'est  le/pncn'oBnaiV*-, 
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"Arf.  139V  Sont  compitents  i  cmhrerhfmariag,,,  tous  pretios    curds  r      ^^^  . 


"  Cepoadunt  aucun  des  fo,rotionnairc«  ai„«  autoriaS.  no  pout  otre  cbntraint  4 
^  c^l«<brer  un  manage  contro  jequcl  il  c.Uto  quelqu'cmpfichomcnt,  d'aprds  lo. 

"  u^rrticnt"'""^'""''  "^^  ""  '"''^'""  *'  '"  '^''"'**"''*  *^'  ''S'  "  '"^"°"'  " 

'wf l"t'° '''*  1'''^  "".r"'""  to'lcment  vagues  et  gdn^raux  qu'il  devieat 
ndcossaire  d  en  reoherchor  ailleurs  lo  vdrit.blo  sons  fit.la  portdo  oxacto.     Car  un 
des  modes  IcB  plussflrs  pour  arriver  A  rintclllgcncfe  d'une  loi,  o'cst  do  remontor 
d  6e8^ourcc8  d  examiner  lc8  circpnstanoes  qui  I'ont  fait  naitre,  ot'do  bo  rendre 
cbtapte  do  colics  qui,ont  pu  la  modifier,  enfin,  d'avoir  rccours  a  l-histoirdr-^ctto 
BKSthpdo  a  8an»douto  lo  desavantage  d'exposer  i  des  longueurs,  mais  je  trouve 
ma  justification  pour  I'udopter  dans  lo  cas  pr&ont,  dans  Ti^rtanco  considd- 
raWo  do  la  question  u  rosoudro  ctdan,  cos  paroles.do  Tropiong  dont  la  justesse 
«o  saufait  otre  con..8.do  :   «  S'il  mW  arriyd  quolquofois,  dit  cet  UH"  hZ 
consulte,  de  parvon.r  a  la  8«no  intcIHgenco  do  ccrtaincfl  partitfs  do  nbtro  droit 
(Jest  toujoura  1  lustoico  qui  a  ^t^  ma  principale  lumiire  et  monplua  utili- 
"sccours.".    Preface  a  la  coiU?*inte  par  corps. 
Kejlontons  done  aux  sources  do  notro  legislation  sur  cotte  matJ6rc  ■ 
Silon  consults  les  ancicns  monumbnt^do  I'Eglise,  on  voit  que  memo  dans 
los  premiers  temps,  les  Chrdtiens  no  cdlebraicnt  lours  mariages  que  dans  I'a^ 
BomWee  des  fiddlos  et  sous  les  auspices  du  pretro  qui  lour  donnait  la  bdn<^dictioa 
nuptiale.    Cependont  cetto  bdnd.liotion,  bien  quo  pratiquee  dans  I'Eglise.  n'dtait 
pas  ndcessairc  pour  la  »alidi.d  du  manage,  et  nombro  do  personnos  en  profitaiont. 
pour  so  8ou8tra.«a  cot  usage.     Los  rois  do  i-ranco  frappes  dos  abus  qui  en 
rdsultaient  ex.goront,  a-pcino  de  nullitd,  d^sles  premiers  temps  do  lamonarchio, 
que  les  marmge^fussont  eeldbrds  en  face  do.J'Eglise  etque  les  dpoux  rejusson 
a  Wo6d,ct.on  „  Wale     On  trouve  a  cet  ^ganl  la  disposition  suiv.nte,  dana 
Jart.lJ(^du6e.lWo  des  C.piiulaircs  de  Charlemagne  et  de  se*  suooessours : 
^^  (,^eceuxqmauparavantn'itaitpasmari68,  nescient  pa,  a,^z  hr^dis  de  ,6 
,mner  ,an,  la  linMiction  du  pritre."     Mais  ces  lois  finireat  par  tomber  en 
d^sudtude  ot  les  abus  rdsultant  de  la  clandpstinite  de8  mariages  so  multipUdrent 
a  tcl  point  qu  .1  dcvint  ndoessaire  i'y  rcmedier.  Ce  fut  Ic  Conoile  de  Trente  qui 
op^ra  cettc  rdforme,  en  d^londantYormellement  tea  mariages  clandestins,  et  en 

*S""^^f'"  "'""'"''"  P»Wicitd,la  proolaoiationp^akbledesbanset-lt 
cdl6bration  devant /« /»yy;re  r«rrf  rfespames,  A  peine  do  nullite 

Maw  cette  reforme  du  Concile  no  fut  pa.  d'abord  acceptdc  en  Prance     1m 
juns«)n8ulte8  fnm^ais  soutinrent  que  lo  Concile  avait  oxcdde  scs  pouvoirson 
introduisanUDo  rfigle  de  discipline  su^:  un  point  de  droit  publicdu  ressort  do  * 
la  puissance  sdculi6re  seule,  et  refus^rent  par  suite  de  rcconnaitre  I'autorit^  de.' 
MS  decrees.     Cc  refus  est  encore  iovoqjid  aujourd'hui  par  la  defenderesse  qui 
s jppuyant  sur  Ja  ddcision  de  la  Cour  Sup^rieure  duns  la  cause  de  Covnolh  ,[ 
WoolncJ,  (11  Jurist  p.  220),  soutient  que  ocs  ddcrets  du  Concile  do  Trente 
myant  j«mi8  Ute  recus  en  Fr..nce,  n'ontnucuno  autoriJd  en  oe  pays      La 
'<Kfenderfll^'.»ppuio  memo  pour  dtayer  oette  pretention  sur  I'opinion  des  Lords 
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"^ST"'  f,*  Coo^»  f ';«5.:«^"-.»'«ftlro  Ouibprd  (H  Jurist  pAl),  mai,  oetto  .utoritd 


cfi^ 


\ 


loin  dfl  venir  A  >bn  icoouw,  pcut.  Au-cbntwire  fltro  iovoilu^o  oontre  ell<.     jfi^ 

.  fiffet  voiciw  qui  abI  dit>  I'^udfoit  oitO :     <•  H  i,  a  loalfeLajmost  of  oommon. 

knowledge,  certoinljr  .of  historical  and  l«g.t  fact,  t)Jit  tSo  decrees  of  thi« 

I  Omrncil,  both  those  that  relate  to  discipline  and  to  fU^re  never  admitted 

in  France  to  hafe  cffcet  propria  «.>6w^  thbugh  a  great  portion  of  them  has 

•    "  been  incorporated  into  French  Ori/ortnan^M."  \  ' 

,       Abrt  Ic  Conseil  Pm4  constate  bien,  ii  eat  vr«i,  quo  eomme  r*glo  g^o^rale  les 

ddcrots  du  Concile-de  Trento  ne  ftircnt  p^s^u*  en  FrniiH  jnaiA  II  admct  co 

qui  dailleurs  est  incontestable,  tfti'ui^e  grando  pnrtie  de  ces  d<$cret8  fut  enauitc 

-      los^r^e  dans  les  Ordonnancos  dos  rois  do  Fmnoo  4t  ^evii^t  ainsi  1a  Ipidtt. 

.       pr-if  se  trouve  (iue  oeux  des  d6cret»  du  Cpnoile  qui  i^glaietit  ies  fonnalit<!a 
exig^  pour  cmppishcr  Ics  marh^cs  clandestine,  »avoir  la  puWication  dus  ban» 
et  la  c<51*br*tM)n  de^Taqt  le  proprc  cur6  des  parties,  ont  pr<<ci8^^cpt  dt<J  odopl«5»  . 
par  lautont^S  civile  ei  promyigvia  dans  divcrees  Ordopnaoeesque  aons  alloha 
^niaiotonant.ekominer.   ^    '■    '  '       ''-■":v'''"'*;f -'A ''■•': -i,':, 

..'"*  I.e»«%.«t8  de  ce  Ooiicile,  d'rtHlewts,  etaient  »!  sages  etr^oddalent  si* biert 
.  .atxbesoins  du.«einp«^qu'il  ne  fallUt  pm  aft^the^ongt^mpi^nlgr^  1,6  pas- 
'-<»0D*ttle8pr,Sjug6i  so^lcvds  centre  cux,  pour  les  ^oir  acooptds  et  p«>«iulgu<5u 
w.ufi  ferp^  dt)  loi.    Ainsi  en  1678,  quinzo  ans  se/jJenJcntaprds  le  Concile-do 
Tfonte,  fleflriiri  par  son  OrdooBancc  renduo  a^  Etuts  de  BloW,  a^clare 
•qu  auOun  de  mCB  sujcts  n^c  po^rra  mhhhnmU  contract^  mqriage, '«  sand  proeU-    " 
"malioos  prdcedentes  de  bans  fttites  par  trials  divers  jiurs 'do  ftteil"  VOrd'  d^ 
.  Joia  art.  40.)'    Kn  \m,  Ifcnri  IV  par  m  Edit  "du  mois  de  d4eowbre  .«)n/ 
«me  eea  dispoMt^ons  do  rotdonnnnqo  deBtoW,  etddojare  do  plu&  dans  IVt,  12  :  , 
"  Nott»nouIon»que  l«s  causes  concernant  les  feOringes, '«oMht  et  appartiennent 
•  4  la  connnkiSBnee  ©rjuridiction  des' japes  d'E-liso,  a  U  fihai^/qu^iis  seronk 
•'  tenus  de  ^^^t  les  Ordo«wincos,  mfime.  ceilc  de  Blws,  en  I'arti^lc  40  ;  ets.. 
„'»  nuvant  icell«,  declarer  l«» manages qui'n'ouribnt  6i6  fails  ctetSl^hr^s  en  ['Eglia^/ 
I  et  avee  la  forme  et  wfehoitd  requisep^r  le'dil  article,  nuh  il^m^mtahl^uoit 
'  ootr/mcfSr?)  cOmme  estant  cette  peine  indicte  ptr-lcs  Concfle?.''  A     ;:  1 

Louis  XII  £  par  s^i  ddoWation  du  26  novembre,  lea^'lntitiiy  :  f*  Bdcfara^' 
tfon  portant  rcglemcnt  m  I'brdre  qui  Joit'  .ftre  observe  en  la  e^l^btation  de» 
-  mal;iagC8i»'  dit :       „"^        •.    ;„    .  .-        .  ^        _ -?  '      /^y::--:\      . 

■     "  Art.  ler.  ^No«»  voubns  que  !^«rticle  40  ^o  l'(©rdonnrfnoe  io  sioL  louohant 
-,  ^  les  manages  clondestini.,  soitVstactcment  gardd ;  et  wterpretanJifielui,  ordoii- 
"  nons  que  la  proolaniation  d^-^aos  maMt}rpar  lecuri  de  chaeiue  dea  parties 
*'  i:ontra<^lhntei,,  avec*  Ic'  ©insciitemeht,  des  p4re>.,  m^res,  tutenrs  ou  ourateurs, 
"B'lh  apnt  ei.f«Dt8  de  famiUe,  ou-en  U  pijiis^ance  d'luJtui  ;  et  qae  4  la  cdidbra-* 
"  tlon.d^  xk»i^  aaOsteront  q^ttre  temoins  dignes  dcNbi,  butro  le  j:?ur«<T  qui 
*'  recevra  h  con«nteirieni..  dee  partie«,;et  ir»  conjuiodra  ea  mariage,  soivant  1*^' 
"fownepr.'ti><een  VB^lm^.    4y?f(nslf'i»  exprs,„,  difeHs^  d  torn  ^iires, 
.  -•»  tant  8^c»liera  q&e  rdguikfS,-,^.  cjlit^aneun'tnaciage  qu'entre  leurs  vmu  < 
ordxna^Apai^oi^^,  sa,»«  U  pch^fgsf^n  par  eoritdes  oar^s  des  parties  ou  de^ 
**  4  *.v«q«e  dToc^pwv'Bonobs^^Bt  H^Ootftumoa  Jmrn^mom^  et  prinlegos  qu<*  . 

I  tW      *  V  "  *  ft  ^  ,       ft   > 
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i^our  bien  appr^cier  done,  I'eflRit  .^ja^clssion  du  pavi 
*5sislaUon  que  nous  avons  cousttt^  <#«eu6,  au  siyi 
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•>.  *'!,""f|({«"»  U"  devicnt  n4o«M«irci  df»  ijtHus  r«ndfe  Qompto  (I'ubord  deyiratj 
.    l^^wlatioaanKlaiao  iiur  >8  ttiomo  Bujit  A  oftttQ  6poq'ao,'cl  d'eMin|a«fr  eoMj 
oohdhion  fuitd  nu«mitanta  d^  pnM  i\  cot  <5g«/d,|)or  les  Rtip^ra(!loDl^  drlftftfr 
do  coMion  en  1763.  . 

Kt  d'ubord  quunt  ik  \  loi  ooKlrifro  uu  mo^icnt  do  la  ccwion. 

Lowjuo  Icsdiorflfs  du  C«aoilo  do  Trento  faront  prortlulKudi^,  il  y  a«it  prt» 
de  tronto  odh,  rju'IIenrl  VIII  ct  r/Vp«Iotcrrc  fl'Ataicnt  c^pords  de  I'EkIIho  Rq- 
maine.  Cc»  diJcrita  dc  furoot  done  paa  rcyu?  on  Anglctcrrc,  ot  bion  quo  leg '■ 
abiinrAsultont'dcs  mariogCi.olondc«tinH  y  fuwicnt  aiiRai  nombhiux  ct  auHci  fV^. 
qu(fhtii  quo  dnnH  los  autrcapays  d' Europe,  eo  po  f'M^quo  prt^s  de  dvux  m^le» 
pluB  tiird,  en  1753,  que  I'on  800^011  iw5ricu8omcnt  ct  quo  I'on  r^uwit  onUn  A 
met'tre  un  torme  ii  un  ^tat  do  ohosos  qui  a^it  produit  dcH  aoandulos  rMt^a  biato* 
rkjuoa  sous  le  nom  do  mariagca  do  VUtt  A'inm  et  do  May  Fair.        .  . 

Kn  1763,  done  fut  paiiad  lo  Statui  26  Georgo  II.,  oh.  33,  oonnu  hour  lo  nottt 
de  I-'Ord  IJardwieke's  Aef.  Co  stajtut  rondit  obligiitoiro  la  celebration  dcs 
mariagca  dans  uno  oglido  puroissialo  ou'dons  uno  oh«pollo  publique,  la  publioa-  *. 
..tion  do  bans,  la  prdscnco  do  deux  tdnioinn,  A  part  roflSbion),  ^t  eufin  l'ontrc<c  du' 
mariugo  dans  un  Ut^gibtro  que  devait  otro  eignd,  pur  fea  parties,  le  mi^itttre  et  lef 
t^nioins,     •  ,       '  '  ',    ' 

"  The  eflfcct  ofihi?  Sfatutc,  (dit  JUacqiuen,  on  lIuNbundxBnd  Wife,  p. 
"  9,)  was  to  do  away  entirely  with  clandestine  nitirriau;o8  in  England  ;  and,  so  far, 
"  its  ojjcration  here  ^"»^|^u«l>  us  that  of  tlio  Treitl  Dea-fe/ufon  the  con- 
En  cffet  Ic8  V^''^^JhJ//BKsc6  statut  etaient  u  peu  jitia  lea  monies  quo  oellcs 
du  Conoilo  et  ^ilcs^ipj^H^Vouvons  dans  le.s  Ordonnances  dcs  Itois  do  Franoe.  , 
Ndunmoins  il  iinpoi  te  o'^^l^inaler  do  suite  iii  uno  partioularrti  iniportante, 
car  cllo  nousfera  uiiouzcompn  mire,, dans  I'instant  lo  but  dc  la  MgisUitioQ  subd- 
quciiite  de  uo'tro  pays  au  sujct  do  la  c<Slebration  des  inuriages  dcs  protcstants. 
D'ap^is  oe statut  de  Lord  I)arkwickc,  lo  pouvoir  do  c<51t^brer  ISgaUmenl  les  mariagcs 
n'^tait  accordd  qu'A  l'<!glise  d'Anglefene  seule.  Tou's  les  sujots  du  roy^umo,^. 
qu'ils  fussent  oatholique-s,  dissidents,  ou  inembres  dc  I'Eglise  d'Anglctcrre,  6taicnt 
Bouniis  a  la  meme  regie  et  leu^ariago  no  pouvait  etre  cMM  Ugak^ient 
qu'en  face  dc  cctte  Eglise,  ilt  qui  ce  privilege  eiorbitant  fut  oonservd  jusqu'co 
1837.  ^  ■       .    ..^  '       •         ' 

Ainsi  done  en  1763^  I'Angleterre  <5tait  soumise  a  co  ptatut  qui  d'un  c6f^ 
exigeait  pour  la  cdldbration  legale  d'un  mariage,  i'accfbniplissement  des  memcs 
formalit<5s,  ou  a^eu-pres,  que  cellea  requises  par  le  Concile  de  Trento  ot  la  loi  ? 
frafi^aise,  mais  d'un  autre  cotd,  avec  cette  attributibn  dc  juridiotioa  exclusive  k 
I'Eglise  d'Angleterre. 

La  l^gislatipn  dcs  deux  pays,  savoir  colic  do  I'Etat^dcf^inant  et  celle  de  la  pro- 
vince cdd^e,  ^tait  done,  sur  cette  mati^re  do  ][«  c<Sldbration  des  mariagcs,  par- 
faitement  cpncordante  ^ur  un  point,  siiybir^  quant  aux  formalites  principalcs  et 
essentieHes  exigdes  dans,  les  deux  pay^bur  la  validfte  du  mafiage  ;  et  absolu- 
ment  antipathiquasur,iin  autre  poiiU,^ savoir  :  quant  i  la  juridi«tii)jli  et  a  Id  com- 
petence en  ma  ti^re  de  jmariagc.  I 
,  Sur  le  premier  point,i,la  legislation  fran^aisc  nccontenant  en  reality  que  des- 
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diipoakUbm  identiquM  4  mIIm  je  |«  It^ftitioa  angyw,  il  Mt  ^vidMt  qt'tUeui^j,  ^| 
tt'avuit  auoune  niodiflcation  4  iubir  pour  obtenir  riutHeutimeat  dii"  noiwaiia  ~  T-f%r' 
.•OUvoruin.    '  '  '  ,,4.,  *'•        ^  I 

MuiB  tur  lo8  ccpnd  point  lea  dtui  %i»latfoM  ^tulmt,  eomint  je  vient  do  !#'  *     ;'  ■  ',' 
lire,  prorbod^wsnt  aDtip&tli{(|Ui>ii,  pulMju'on  Prawce  et  ici  b  juridictiwi  ciclusiyft  ' "      '  1  J 


tu  An|;le- 


in 


en  matitir^  do  nforiage,  ^ftuit  rcoounuoii  rK^liM  catbolique 
terre  la  miiuo  juridiction  uioluhivo  it'uh  uMribu^  a  I' 
Sur  oe  second  point  done,  con  flit  irr<5prc««iblc  8t  ri 
.  'Mp<Sritda  de  cvtte  altuution  et  modifier  i'npplioution  de  li 
tional  que  nous  avona  d<(jik  contitatde  ot  reconnue. 

Maia  lea  artidloa  dc  capitulation  do  Qu<^bco  etdo  Monin 
le  libre  exoroicol  de  la  roli^ioB  catholiquo  Boroit  con'i«irv«5 

eolonie  et  lea  g^tidruui  angliiis,  au   nom  de  leur  kouverain,      .        ^ 

cctte  condition.     Aumti  cctto  stipulation  fut  ello  foru>elIeii|euk  rcn^eldo  par'b 
traits  d^flnilildc  poix,  eigne  le  10  fdvricr,  17^.  -  "— 

Il^Bcruit  inutile  de  rccomoiencor  ioi  lea  disiortation*  aana  nonibre  raitcaaur  Itt 
portio  de  ootte  atipulation.  L'hiatoire  constate,  il  cat  vrai,  qu'A  certiiinea  opa- 
ques difficile",  dt'B  esprits  dtroita  et  pi6jug<S»  ont  voula'  fniro  sUbir  ii  oette  ooil* 
oesBion  ai  pr&icuso  que  I'^tat  so^vernin  a'vuit  fuit  aw  oatb»liquu8  de  o6  pn'y», 
dcB  rcstriotiona  qui  cu  auruicnt  steriliKtf  lea  resultata,  maia  le  bon  aenii,  ]«  loyaut^ 
et  lu  lurgcur  do  vues  jles  honimcs  d'Etut  anglars  ont  dcpuii  longtcmpa  fiiit  ji^»- 
tioe  dc  cc8  niewiuinca  pretentions.  >    " 

Le  traito  deVcBsion  a  done  gar;»nli  aux  catholiquca  dn  Canaolii  le  libr^  eleiw 
•ice  de  leur  religion,  o'cst-A-dire  la  libcrtd  relig'ifiufe  laj)laB  coJnpldte,  la  plot 
large  ct  la  plus  fecondc  I  ,  -      ^        ,         -, 

'    Or  quelle  a  it6  la  constfquenoe  n^ccsaairede  oette  otfhoession  faite  ^r  )*iit^gle- 
terre  protcstatiJte,  intoldraote  mdme  A 'oette  <5poquo,  aui  habitants  catholique*  do 
la  eolonie,  a*  p«^Bt  de  vue  de  rexteution  de«  dlspoaitioDa  de  la  Ioi  relative  ;^ux 
mariagesf  II  8t|a'it  sans  doute  illogique  d'en  Taire  r^sujter  I'ootroi  4  VKgliae" 
oatholique,  parole  Boiiverufn  protestant,  da  droit  excluslf  de  c<Sl6brer  les  moiiagca^i: 
^Bt  dts  protestanta  qufe  dea  oatholiques  ,<  muu  il  ne  serait  paajQoJI^  ddraiaon- 
nable,  de  soutenir  que  nialgr<J„oette  condition  du  l^rait^,  I'Eglised^Angletcrre  est 
reside  (quunt  i^  la  colonic)  en  possession  d;  son  pouvoir  exolusif  de  cdldbrer  les 
manages  tantdes  oatholiquesque  des  protpptants.  £t  ai  les  circonstancea  qui  ent 
donn6  nuissance  A  une  stipula^on  sont  toujours  uflles  pour  en  fuire  oonnaitw 
I'esprit  et  en  d^termiDcr  la  pdl^e  exacte,  il  risulle  aveo  ^idenoe  de  oellca  qiitf 
nous  venous  d'exposer  que  oette  conccssioQ  faite  aux  oatlioliques  dijjiaT^par  le 
souverain  protestairt-dc  la  Grande  Brot^^ne,  le  chef  de  I'Eglise;  d.'Angl^nl,, 
const  ituait,^uant  au  ^arittge,  d'uncSt^iikge^ restriction  formelle  da  privilege 
que  posf6daitaIorsrEglise  Etablie,  une  limitation  de  son  pouvpir,  jusquelA  sana  ^ 
borncs,  et,  d'au<rec6tid  la  4'Monnal<j8ance^etJa_j09Oh&»»^o^t"ti^ln  pouv^^^    rivals 
celui  de  I'Egliae  Catbdtquet^Onenlbvait  ii,  rEglis^'d'Angjetcrre  une  portion  de 
eon  dbmaine,  ufae  parcelle  de  sa  sapremarie,  eLl^^JuliBettattr  A  .sa  place 
une  (intre  autorite,  une  autre  jtirjilictiaii.    Et  la' limi^'de  cbacune  de  oes 
deux  juridictionfi,..  aotipatliiqucs  et  esolusives  se  trouvait  fix^  parOa  Ibgique 
meme  des  obcJBcs  et  restreinte  danachaque  cas  aux  peraonnes  professant  la  reli- 
"  de  I'une  Qu  ^e  rautra  dp  «oa  RgiiffPB. 
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•I.  ^  Telle  cflt  la  consdcQjenoe  irresistible  do  cotte  Btipulaiion  du  Trnitd,  ot  lo  temps 
n  est  plus  oil  Ton  poufiit  cncd're  m^ttre  en  question  des  droits  aussi  solennollc 
ment  gnrantia: 

Nous  arrivons  malnt^nant  A  I'dtude  do  la  legislation  pnrticulidre  de  notrc 
pays.depuis  sa  cession  a  rAngl.torre,  ot  nous  devons  examiner  si  cette  Idgisk- 
tion  a  njodifid  la  loi  fran^aise  telle  que  nous  I'avone  constaKSe. 

Pendant  Ics  trois  promiorcs  pdriodcs  do  la  domination"Aoglaise,  savoir:  ceUe 
'  J«  j«  '»'  ""!"*»•«  de  1760  a  1763  ;  ecllc  du  gouvcrnement- nnlitaire  do  -1763  A 
1774  ct  cello  du  gouvcrnement  civil  absolu,  de  1774  A  Hgi.-^on  no  trouvo' 
aucune  loi  ou  ordonnance  sur  cctte  matiiro.  CenW  quA  partir  do  1791  quo 
noua  trouvons  divers  statuts  auxquels  nous  ^dcvcjgsnrtun tenant  donnor  notre 
attention.  ,  „ 

Constatons  cep^baant  avant  d'entrer  dans  cet  oxamcn,  que  pendant  cos  pre- 
miors  temps  de  la  domination  anglaise,  aucun  conflit  dejuridiction  no  s'^taitdlev^ 
€ntro  I  Lghse  Catholiqn«  et  llEglise  d'Angleterro  au  sujet  de  la  celdbration  des 
inanagfes.  La  Irm.te  que  tious  avons  indiqude  commo  ddterminnnt  exactement 
Id  endue  legale  de  la  juridiction  do  chacuno  diaif  si  bien comprise  et  acceptee 
qu  aucun  exemplo  no  pourrait  6tre  cite  d'un  cmpiotemint  queloonque  de  part  oJ 
d  autre.  Et  nous  aliens  voir  maintcnantquo  lea  luttcs  subsequentes  n'ont  pas  6t6 
d.r.gdes  centre  I'Egliso  Catholiquo  ct  pour  arriyer  4  une  modification  do  cet  - 
<tat  do  choses  s.  bien  dtabli  et  accept*  entre  elle  et  rEglise  d'Angleterre,  mais 
au  contn..re  centre  celle-ci.  seule  et  simplement  pour  arriver  A  la  dd|«,uitler  de 
-«..n  privilege  dejuridiction  exclusive  sur  touslosprotcstonts.etpourfiUre  recon- 
iiaitre  aux  diverges  autres  ddnominatlons  protestantes  des  droits  d«aux  aux 
«iens.  .|^, 

En  effet  les  diverses  ddnominatrons  protestantes  qui  n'appa^tcnaierit  p^^  A 
1  Eghse  d  Angleterre  no  so  soume.taient  que  for^ment  au  privilege  quo  cellc-ci 
rdclamait  en  vcrtu  do  I'acto  do  Lord  Hardwicke.  dei-dl^rer  Ics  niariages  do 
tous  les  Protestants,  el  ces  autres  denominations  tentaient  ouvertemcnt  d'amener 
rabrogationdera  privilege  par  retoblissement  d'uno  coutume  contrairo  AuRsi 
voyons  nous  constamment  A  I'origine  du  premier  rdgime  cinstrtutionneldu  myn 
les  ministres  des  autres  .denominations  protestantes  cdlebrer  ouvcrtement  les 
manages,  en  ddpit  des  reclamations  de  I'Eglise  d'Angleterre.  Et  que  Ton 
remarque  cepcncjant,  que  nul  d'entre  eux  n'dlovait,  A  cette  dpoquo,  la  pretention 
de  cdldbrer  yahiblomont  le  mariage  des  catholiques,  et  que  t«us so  bornaient  A  rdeia-  ■ 
mer  un  droit  6gal  A  celui  de  I'Egliso  Et^iblio,  quant  au  mariage  des  protestants 

8CU16IIlCnt* 

Cependantdes  doutes  ne  tnrderentpas  A  s'eleversur  la  lesal^ 
cdldbrds  par  cos  ministres  protestants  n'appartenant  pas  A  I'Eirlise  d'Angleterre, 
«t  en  1804,  un  premier  statut  fut  passe  pour  les  valider,  (44  Geo.  IIL  Ch  11  ) 
Cette  lo,  declare  que  tous  les  manages  qui  ont  6t6  soMni.es  eh  cctte  province 
depma  le  13  septembre,  1759,  par  quelque  mfnu/re  de  V EglUe  d' Ec6,Be,oVi  par 
quelque  personne  rdputde  gtre  ministry  do  I'Eglise  d'Ecosso  ou  par  quelque  mi- 
mstredimdeat  proie,t„nt  ou  par  quelque  pcrsonno  rdputee  tol,  ou  par  quelque 
Juge  de  Paix,  seront  consideres  comme  valables  et  Idgaux.  N^anmoins  la  legis- 
lature rcspectant  les  droits  do  I'Eglise^tablio,  restrcint  la  portee  do  sa  dispositioD 


\i.';'¥7M"' 


v. 


30U11  SUPEBIEUKB,  1881, 


278 


Erani. 


an  d^cl-ront  qu/ce  siStat  ne  devra  pmi  s-dtendre  &  1.  oonfirmatlon  d'auoun  m.-  /  ^  , 
2«  c^«<5br^  apri,  la  pa«ation  de  oette  loi.  Ceiu  ««triction  cor.Ut«J.^**  ** 
comme  on  le  To.t  une  reserve  oxpresso  du  pmilAge  de  rEgKso  d-'Angloterre. 

tcpendant  la  „.6aie  pratique  se  cootinue  et  en  1821,  ildevicnt  ndoessaire' de. 
passer  one  nouvelle"  loi  pour  valider  los  mariages  odl^bris  dansle  District  In«- 
«eur  do  Ga.p6.  (1  Geo  :  4.  ch.  19)  ;  mais  toujours  ayec  la  restriotiou  que  nous 
vcnons  de  Mgoaler     Enfin  en  1825,  n,6mo  declaration  de  la  legislature  pour  les 
manages  mhi4a  dans  le  district  de  St.  Francois  (5  Geo.  4  ch  25) 

Comme  on  le.voit  CCS  statute,  en  apportant  un  remdde  pour  le  pase'e,  laissaient 
^bs.sterent,^re  la  pretention  de  I'Eglise  d'Angleterre.  d'avoir  seule  juridiction 
pourciJiebrer  valablement  le  maringe  de  tons  les  protestants  et  placaient  Ics 
autr«,  denominations  protestantes  dans  une   condition    d'inf^riorite  -vis-A-fis 

vI^?^^A  r.'  '"'r"'*  ^'^  ^"""^  <^^  ^~-  "^-  '^-  *')  P««^  '^8'«r  «*  forme  des 
B^istres  de  1  Etat  C.v.l  et  upporter  eertaincs  modifications  aux  dispositions  de 

lu^atTrM  \^  ""•  '^''^'    ''  "'"''  '''  ''^"'"'^  P"^  <^  «♦«»»^ 

qu  ufin  d  etabhr  un  ,y,time  untforme  et  authentiqued'enregistrcn.cnt  des  bap^ 

tfimes,  manages  *  sepultures,  il  scrait  tcnu    dans  chaque  eglise  paroissiale 
4|athoi.que  et  dans  chaque  eglisc  et  congregatioS  protestante,  deux  Begistre* 
sur  lesqucls  le  Rec.eur  ou  Curd  etc.,  desservant  telle  paroisse  ou  ^glise,  seraient 
tenus  denrcgistrer  les  bapfemes,  mariages  et  sepultures ^ar  euxfa{t,,  moissan* 
dire  quellcs  congregations  protestantes  avaient  droit  de  tcnir  tela  Registres   I?in- 
terpretatiou  donnee  d  ce  statut  fut,  que  comme  les  ministres  de  I'Eglise  d'ADelo 
:^  terre  seals  avaientautoritd  pour  c^iebrer  legalement  les  mariages  des  protestants 
eux  seuls  etaient  putorises  pa^  cette  loi,  a  tenir  les  Registres  de  I'Etat  Civil^  ' 
L  intervention  de  la  Legislature  en  1804,  1821  et  1825,  comme  nous  yenons  de 
le  ''Pf^rter  pour  valiiler  les  mariages  ceiebres  par  des  tiiinistres  autresque  ceux 
de  1  Jighse  d  Angleterre,  Vint  en  qtielque  sorte  ajouter  la  consecration  legislative 
}  cetto  interprttation  et  fixer  le  sens  et  la  portee  de  ce  statut  de  1795.  ° 

M^«  jes  autres  denominations  protestantes  etaient  determinies  A  conquerir 
lour  affi^nchissementde  oette  snj^tion  4  I'Eglise  d'Angleterre.'    Aussi  en  182^;, 
une  loi  fat  passee  pour  lever  les  doutes  amcernunt  finterpritation  d'ane  oe^ta^^ 
partie  de  I'acte  35  Geo.  Ill  ch.  4.;  et  par  cette  loi  nouvelle  (7  Geo  •  4  ch  W^ 
1  lighse  d'EcosSe,  la  premiere,  obtint  enfin  le  droit  depuissilongtemps  r^lami    11  ' 
fut  en  consequence  declare  par  ce  Ftatut:  «  que  tous  mariages  qui  ont  eti  ci- 
^   devantouqui  seront  a-«^r^.  c^l^bres  par  des  ministres  ou„  des  Eoclesiasti- 
^^  qucs  en  comjimwon  aveo  I'Eglise  d'Ecosse,  ont  et6  et  ««,«<  consid^r^s  comme 
^^  legaux  et  vijlides  d  toutes  fins  et  intentions  quelconques,  nonobstant  auoune 
chose  dans  1^  dit  acte  ou  dans  tous  autres  actes  k  ce  contraire.". 
L'obstacle  ainsi  leve  une  premiire  fois  nous  allons  voir  maintenanf,  presque 
chaque  anu^(i  ensuite,  les  autres  congregations 'protestantes  venir  demander 
successivement  le  privilege  tant  convoite. 

Les  Mifhodistes  WesUyens  {w^^i  les  premiers  A.  profiter  de  la  victoire  rem- 
portee  par  I'Eglise  d'Ecosse  et  obtinrent  en  1829  (9  Geo.  4,  ch.  76  )  le  pri- 
vilege de  tenir  des  R^istres  de*  I'Etat  Civil.  ' 

La  mfimeann^c,  lu  Legislature  accordece  pouvoiraux.juifs.(9Geo :  4,ch.  75). 
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En  1831,  iiux  Ih»hi/f4n'enii  do  Montrool,  quoiqu'jla  ne  fussent  pas  rogulidre- ' 
Jncnt,  do  rKgliso  (Jtiiblio.d'Kcosge; 
(ler  Guilliiumc  I,  ch.  56.) 

En  1833,aux  Lnistros  du  S^nodo  uni  ot  a«.woie  de  I' Egliae  di»$ideiite 
(fEcoste ;  I 

(3  Guillaume  4jcli.  2'7). 

La  mgine  anndelaux  rainistros  Pretht/terien$  de  Hull ;  6J  rt  la  Congr^gatibo  des 
BaptiHta  de  Mon|r6al ; 

(3  Guillauirio  4  oh.  28  et  29.)  1 

En  1834,  ii\XTJncmhrfit  det  Sociitis  Congrigationnellet ;  aux  Baptistet  volon- 
4airesde.S(an8tmd;ctAnxUinveriah$te»d'Awot-, 

(4  GuillaumoM,  ch.  19,  20,  21.) 

En  1836,  aui  Baptiatea  Calvtniatea,  aux  Baptiatea  vohntairea ;  aux  Univer- 
taliatea,  et  vax^Mithodiatea  du  township  de  Dunham  ;  ., 

(6  GwiUauii#c  4,  oh.  ^9  et  50.)  4 

En  1839,aAx  ministres  do  la  Kouvelle  Connexion  J^ithodiatc  du  township  de 
Hemmingfo 
(SViotorilii,  oh.l7.) 
En  1846(aux  Unitaitea; 
(8  Vic/oh.  35j) 

En  ^46,  aux  ministres  du  Synode  de  V Aaaaciiti'on  Preahytiritnne  de 
TAm^rique  du  Nord ;  / 

(9  Victoria,  flh.  54,)  •  !  •  \ 

En  1860,  aux  ministres  do  VEglUe  Wealiyenne  methodiste  du  Ciiqada ; 

(13  et  14  Victoria,  ch^  47.)      V  ;.^ 

JSn  1853,  aux  ;il</t;enf ('«/««>  ^-^ . 

(16  Victoria,  oh.  217.)  ^ 

En  1854,  auxjninistres  de  VE0ae  LutMrienne  Evangillqtk^ei  i^VEgliae 
Evangilique  Allemande ;  S*  » 

(18  Victoria,  oh.  58  et  59.) 

En  1857,  k  I'J^gliie  de  Vordre  de  la  Comteaae  d'^antingdon  e^  a  TEgliae 
Mithodiate  Epiacopale ;  \  '         > 

(20  Victoria,  ch.  194  et  214.)  '  ^ 

Efafin  en  1860,  aux  ^iiaAjre*.  - 

/(23Victoria,  ch.  11.) 
/  Tellcs  sont  ies  seulcs  lois  sur  cctte  matid^equi  ont  pr^c^cl^  le  Code  Civil. 

II  scrait  sans  doute  int^ressant  do  fairo  une  appreciation  s^par^o  de  chacan  de 


appr^c 

ces  statuts,  mais  ceci  nous  entrainerait  k  de  trop  longs  details.  II  n'est  peut-etre 
pas  hors  de  propos  djobserver  cependant,  que  par  Idurs  requStes  k  la  Legislature 
plusieurs  do  ccs  congregations  religieuses  avaient  demands  non  soulemenii,  le 
pouToir  de  tcnir.  des  Registres  de  I'Etat  Civil,  mair  encore  celui  do  oeiebrer  Ics 
manages,  et  qu'&  part  un  on  deux  oas,  qui  paraissent  poilvoir  etre  attribues  4 
rinadvertance,  la  legislature  n'a  jamais  aoborde  i]ue  lo  pouvoir  de  tenir  dos 
Begistres ;  de  plus  que  dans  le  cast  de  TEglise  Lutherienne  J^j^tang^lique,  en ,' 
1854,  sous  rUnion,  le  pouvoir  demand^  dUit,  quant  au  Bas-Canada,  Qplui,de 
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tonir  les  Registrcs  seulenient,  ct  qnant  aii  Haut-Canada,  oclui  do  cdldbrcr  Ics 
niariages  confornidincnt  ou  statut  dt)  cetto  prnvinoe  11  Geo.  4,  oh.  31 ;  cniiii 
que  la  legislature,  dann  la  plupart  dcR  oas  cit<5s,  a  pris  soin  de  n'accorder  Ic 
privilege  de  tonir  Ics  Rogistros  quo  sous  la  condition  que  les  ministres  fusseut 
r^gulierenient  ordmnis  tds,  ohaoun  suivant  les  rites  de  son  Eglise. 

II  me  parait  dvidcnt  quo  chacune  do  ces  conditions  et  restrictions  djSoouIaiont 
logiquemont  dos  dispositions  fondamcntales  do  notre  legislation  sur  cetto  matidro 
crdes  circonstances  toutes  spdciales  dans  lesquellcs  cotto  Idgislation  se  trouvait  4 
prrfvaloir. 

Ajoutons  cnfin  que  nialgrd  ces  nombrouscs  concessions  partioulieres,  quo  nous 
vonons  d'^num^rer,  aucuno  loi  g^n^ralen'a  jnmaiB  die  pa88<5e  duns  notre  province 
pour  autoriscr  indistirtctcmcnt  tous  les  ministres  dos  diverscs  congr6gations  pro- 
testantcs  a  tonir  les  R<5gistres  de  I'Etat  Civil,  et  que  cc  pouvoir  so  trouve  ainsi 
D^cesjiaircnicnt  restreiht  hoccux  qui  I'ont  obtenu  sp^cialement. 

Bdstfmons.  Quel  est  ninintcnnnt  Ic  r<5.sultat  do  cos  divers  statuts  que  nous 
vonons  d'dnum6rer?  Peut-on  dire  qu'ils  ont  cliange  en  quoj  que  ce  soit  la  loi 
fran^aisc  ct  niodifitf  les  conditions  de  son  application  ?  Etidemuicnt  non.  La 
division  de  juridiction  s'est  faitc  lors  do  la  cession  du  pays  k  I'Angleterre  cntre 
I'Bglise  Anglicane  et  I'Egliso  Catholique.  Pcpuis  lors  les  droits  et  privil^s  de 
{cllc-d,  en  cette  niatidrc  n'ont  pas  <5ie  mis  en  question,  et  co  n'est  pas  meme 
centre  elle  que  la  lutte  s'est  faitc.  C'est  la  juridiction  -de  I'Egliso  Etablje  qui  a 
ote  I'objet  do  toutes  les  entrcprises  et  c'estV«^etto  juridiction  que  les  divcrses 
d^nominatitons  protcstantes  ont  cnfin  reussi  d  conquerir  pour  elles  toutes,  laissant 
en  dehors  'do  leurs  luttes  ct  de  leurs  -Anvoitiscs,  colic  de'l'Eglise  Catholique, 
intacte  et  incontest^c !  '  ,  ' 

C'est  dans  ces  conditions  quo  le  Parlement  da  Canada  Uni,  ordonna  la  codifi- 
•  cation  des  lois  dn  Bas-Cunada,  et  nous-soniines  ainsi  ranicQ^ii  aux  articles  du 
Code  Civil  sur  la  mati6rc  qui  nous  occupe. 

Or,  c'est  un  ftit  parfuitement  connu  que  les  commissaires  charges  de  cette 
c(>difi(ation  n'avaient  pas  mission  de  changer  la  loi  du  pays,  m.iis  au  oontraire  de 
.  lifi-eproduire  aussi  exactement  que  les  exigenftcs  d'un  semblublc  travail  pouvaient 
le  pcrmettre,  en  suivant  toutefois  le  plan  adopte  pour  la  redaction  du  Code 
Napoleon.  C'est  aussi  ce  qu'ils  ont  fifit,  s'^Ioigriant  neanmoins  forc^ment 
du  Code  Napoleon  lorsque  notre  loi  ^tait  diffgrente,  comme  ils  le  constatent 
«ux-memc8  dips  les  rcniarques  suivantes  que  je  trouve  sur  le  titre  du 
manage,  d  la  page  174  du  lor  vol.  ^e  leurs  rapportsr  Aprds  avoir  ^tabli  qu'ill  . 
ont  supprim^,  pour  notre  Code  Civij,  le  8e  chapitre  du  Tilre  <fc  roariage  au 
CodeNapol^n,  qui  traitc du  mariage  de  la  fcmme  avant  dix  mois  de  veuvage, 
probibitipn  qui  n'cxiste  pas  en  Canada,  les  Commissairos  ajoutent:  ."Outre 
"cette  difference  entrc  Is  Code  Napoldon  et  notre  projot,  il  en  est  d'autres  qui 
"  sent  le  rdsultat  de  nos  circonstances  et  de  notre  ^tjit  social,  mplcAan*  Vadop- 
"  Hon  sur  Ic  sujet  4u  mariage,  derigles  uniformed 'etparticularisies,applicables- 
"a  tous  les  habitants  de  la  province,  oii  se  rencontre  un  nombre>8i  vari^ 
"d'udages,  de  religions  et  d'associations  religicuses,  aynnt  des'coutfftne&etpra- 
"  tiques  diffirentes,etpo8sidiint  des  ministres  uutorisis  A  ciUVrert^Wlariages 
^'et  a  en  riiiger  lea  actes.       ^^,  "  -         ' 


.iir«lli«o  et  I 

VH. 

Kvans. 


.-'^^•'liil 


^. 


'^ 


276 


COUR  SUPERIEURE,  1881. 


Laramta  et 

v«. 
Evani. 


«l 


L,  reduction  de  ces  aote»  e«t.  A  la  v^ritd.  «,umiHe  A  de<,  l/gd„dr«lc8  (ti.re 

^  2  dc«  ucte«  do  mut  Civil),  m«,-8  les  formal  de  la  ciUbAicn  mime  tatmt 

^  pus  dvtemmces  d'une  mnnUrcspicifique  ,et  dHailUe,  chaque  religion  suit  celUa- 

^^  qui  Im  sont  p<,rticuliires;  ce  qui  orde,  8ur  un  aujet  de  cctte  importance,  une 

varimc^^xm  dovrait  poa  existor  dans  uno  sociitd  plus  homogc^nc,  mais  qui  est 

inicittfble  dans  Ui  notre."  *  o  »      « 

.  ^  "En  Franco,  uvnnt  la  revolution,  I'uniformitiS  4lnit  pruticablo,  vu  i,%%  n'y 
^  avuit  alors  de  Idgalement'  reconnue  qu'une  mUe  religion  dont  le»  dhistrt, 
^^  itment  exclu.ivement  chargh  de  ce,  dcvmrs.  Depuis  que  t»uto8  Ics  religions 
..  ^  ,''°"^'"°7?"°«  «» «JKaloiliontprotdgdc8,  il  a  fallu  pour  oonservcr  octte  unifoC 
^^  iDlt6  dans  lo  ey«temo,  ci/;.7Mcr  le  inariuge  et  ea  conficr  h  cdlt^bration,  ainsi 
que  la  tenuc  dos  registry.,  A  des  offioiors  d'un  oaracliro  puremcnt  civil  sani 
'  aucune  intervention  obligee  de  I'autoritd  religieuse."  '         ^ 

"  Unchmgement  de  cette  nature  ne paraiuant  aucunement  diurabfe  en  ce  "^ 
pa>/s,  iln  fallu  rcnonccr  h  I'idde  d'dtablir  ioi,  sur  les  formality,  du  mariage 
dos  regies  uniformes  et  ddtuilldes,  et  de  suivro  le  Code  Napoldon  duns  lo 
•'  systdnic  qu'il  a  udoptd. 

.  "  Dans /a  vue  de  conserver  d  chacun  la  jouissance  de  sea  usages  et  prati^ 
ques,  su.vont  IcqueU-la  «5UJbr^ion  du  manage  est  confine  aux  mmistres  du, 
cutte  AUQUEL  IL  APPARTIENT}  sont  insdr^cs  dans  ce  litre  plisicurs  diBposi- 
"  tions  qui,  qu..iquo  nouvelles  quant  <^  la  forme,  ont  ccpcndant  Icur  source  et 
"  leur  rai«on  d'filre  dans  I'esprit,  sinon  dans  la  lettre  de  notre  Idgislution." 
^  C'est  done  A  la  lumiere  do  ccs  observations,  et  en  nous  pendtrant  do  I'esprit 
de  notre  ldgislatio|^antericure  au  Code,  qu'il  nous  faut  maiutonant  examiner  Ics 
articles  qui  se  rapportcpt  a  cette  matifire. 

Et  d'abord  comme  Ics  rddaoteurs  du  Code  le  constatent,  il  n'a  pas  die  question 
d  6tnblir  ici  lo  manage  civil,  et  8uivaity'expre8.sion  de  mon  savant  colld-ue  M  le 
juj.:e  Papineau  :■  "  notre  Ioi  sfe  contente  de  donner  des  effets  civils  et  sa  mmction,  ' 
"  au  manage  religieuxT*  C'cst  on  effet  eo  qui  idsulte,  on  ne  pout  plus  duirc- 
inent,,de  chacunc  des  lois  que^nous  avons  examihees.  Car  quelles  sont  Ics 
personnes  et  les  seules  personnes  i  qui  la  Ioi  a  toujours  reconnu  lo  pouvoir  de 
odidbrer  les  manages?  Le»  pretres,  les  oui^s,  les  ministres  ;  c'est-i  dire  eeux  li 
seulcpicnt.qai  sont  revgtus  d'un  caraetere  religieuz. 

Notre^e  Civil  n'a  done  pas  dtabli  de  systdrae  nouveau,  mais  il  s'cst  con- 
tente de  reproduire  I'aneienne  ldgislation,len  la  renfennanrdans  des  ri-rlcs  asses 
larges  et  asse?  dlastiques  pour  "  conserver  a  chaque  croyance  la  jouissance  de" 
ses  usages  et  de  ses  pratiques."  '^ 

Or  nous  avons  vu  quejlcs  6taientlcs  regle^s'Se  I'ancien  droit  au  snjct  dn'ma- 
riage  des  catholiqucs ;  nous  avons  vu  que  Louis  XIII  dans  sa  Ddclaration  du  26 
noir^mbre,  1639,  ordonne  »,ue  les  publications  des  bans  soient  faites  par  fe  cnri 
dechacunedes  parties  contra ctantes,  et  q(ne  quant  a  la  cdldbrotion  du  maria^e, 
il^fttit  difense  expresse  &  tous  pifitres-  tantUeuliertf  que  rdguliers  de  ciUbrer 
Aucun  manage  qu'entre  leursvrais  et  ordiiihires  paroissieus,  sans  la  pormi-sron 
dcnte  du  cure  des  parties  ou  de  I'Evgque ;  nous  avons  v(i  de  plus  que  cette  Ioi,  • 
l9tn  d  giro  itacompatible  avec  I'ensemble  do  la  Idgislation  anglaise  lors  d-  la  ces- 
sion du  pays,  «tait  au  contraire,.cn  oomplet  accord  avec  ce  qui  prev«lait  eu 
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'   ;^"«  «*«"•«  f'ft^fpoquo;  noun  avonavfi  onfln  que  ootto  loi  D^uv,it  pas  W 

le«  d,8po8.t.on8du  Code  Cv.l,  nous  trouvons  quoles  rdduoteun.  du  Code  n'ont  pas 
voulu  apporter  de  change.nont  A  cett^  Igi.  luaisque  tout  oo  qu'ila ont  voulu  faire 

TJ^uT         "'  ""y^«'"  "'"^  '"'8*  P°"'  "•'  P»»  «»  ^«"«'  lipplication. 
II  scrait  done   impossible  d'interprtter  sainemcnt  cct  article  IZadu  Code 

Cmi  qu,  dit,  que  tous  prfitres,  curds,  ministres  ct  autres  fonctionnaires  auto- 
Z7l  I^^P'S^'^'^'  •««  r^'i^tres  de  I'Etat  Civil,  sont  compdtcnu  4  cdl6brer 
ios  managed  sans  recourir  A  cette  legislation  antdricuro  que  Ics  («)mn,issai.-e8ont 
Toulu  rcproduire  sans  modification.     Or,  d'ap6s  cetto  legislation  antiSrieurc.  le 

tTTS""'"^T''V'^'^'''  '"  "•"¥«  ^''  catholioucs,  c'est  Ic  prfitrc  le 
*urd    ctcelu,  competent  A  «uSlebrer  le  niari^^o  dos  prote8ti„ts,c'cHt  le  Linistre 

2tr'  ''^^Tl^  ""^'"'"  ^'  "'"""«''  ^"^  j"'''«'  «'^^  '»  "bbin,  etc.  Mais  il 
est  impossible  de  dire  que  tous  ccs  fonctionnaires  ont  uno  juridi'ction  scmblable 

LHalLCsl  "     '"  -^■"PiV-ai^eoh.p.tent  ,  cel^brer  le  mariago  de 

d'il?nr!l/r   '''r  1'  ^^''^^  '"••'"«"°  "<>"«  «i«nne  dans  Varticle  130,  la  rfigle 

dans  iwf  r  w  Tr  ^"  '""P"^'''''"  '°  ''"''•  ^-^-  «-  ^ff"^ '"  '«i  •l«'-en\ 
dans  I  art  S7,  A  tout  fonct.onnaire  autori«5,  de  ce!6brer  aucun  mariago  sans  s^ 

pTse  VTJ\C  r  '"''""""  ••"  *»"'^"  -  luienVoduiseJ^dis. 
Siro  '"^-JSO  ajoutc,  quo  ces  publications  sonJ  faitcs  par  le  prfitre, 
^nistreu  autre  fonctionnaire.  rfan.  riglis^i  ,  laguell,  <^partiLnt  Us  par- 

jLu  rfJ  ;v  r'  T'?  "PP"*'«""«»'  ^  J'ff^r^'''^^  ««•'««•.  0C8  publications -ont 
i^n  dans  UgUseJe  cha^une  desparties.    OrnW-il  pas  Evident  que  celA^veut 
^  «,  que  ces  publications  doivent  fitre  faites  par  le  prgtre  ayant  juridiction  spi 
«tuelle«urles  parties  ?  Et  si  ccs  publications  doivent  etrLini  fl    pa  'I 

rSrdr:  r  *  ^-f  »*-  «?-'*-"«>  <^-  '-^^H-  des  parties,  A  pj  or 
rai«,.do..ond.requelemariagedoitmre  cdldbrd  rf«„,  ce««  ^^/«c  d^s  i^or^to 
^tparkfmctimnntreyayantjuHdictionf)  '>j'urites^ 

St^l'JZ'  'rf'"!  Tm''  •'■'i™"'"  deu'catholiqucs,  dont  I'un  paroissicn  de 

ft  ;„tT  •        T  ^"  ^°^^^^'"»«'  ««  P^««»*-t,  sans  publications  prd.lables 

Suenr^"'     "^  r  """.r™  P™^««^"'  "''^J'^-t  sur  eux  aucune  juridiction 

ZTf       r  .  TT  "''"'  P""""  *'"'  ''*^"  P"''««  1«  fonct-ionnaire  competent 
.rcconnu  par  la  loi  ?    Assurdment  non.        '^ 

.nel^^'r'*  ""''"";  ""•«"'^'  P"-"-  «^!^l»-er  le  maxiage  e«  question  ct  son  acte 
.nepeut  gtrecoqsiddri  que  comme  abusifet  fait  en  violation  do  la  loi 

Mais  on  soutient  que  Ics  parties  ayant  fourni  A  ce  mini.tre  uno  licence  de 

IS  :«^7     '"r  '^^"'^•'""  ""*»"^'^  ^«  Gouvcrnement  confi.  eeH^  . 

Sll^  °'°"  ^'^  ^'*'''-     C«."«  P'^'-tion  n'est  pas  soute  able.     La 

tuTL     .fr  ""'''  "'"^  r  ''^'^'^'"'""^  P^"'  '-  P™^-^»^»  <J«  I''  dispense 
pour  Ics  cathohques,  cW-i-dire  une  permission  de  I'autoritd  qui  a  droU  de 

.  Jes  ca  hohques  e'est  I'EvVe  diocdsain,  ou  son  grand  vicairc,  et  pour  les  pro- 
^catants  c'cst  le  GougftrnBi-  f  j-ti  ->~  i-  t>      •        '      .*^       iw  pro- 
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Lanm«e  etat.  du. Lieutenant  Oouvornour  donu^  ^  deui  cotholiqueii,  n'a  done  auoune  autorilf 
■»»M.       et  no  pent  produiro  aucun  effot;  et  lu  loi  de   1871,  n'ojouto  ricn  ni  &  la  loi 
.  iiot^rieure,  rii  au  Code  CiviF,  mbis  d^luro  aimplemont  par  quel  ddpartemout  da 

pouvoir  ez^cutif  oea  lioendcs  acront  acoord^cs. 

Conoluons  done,  sur  cette  troisi^me  question  que  le  soul  fonotionnniro  o«m- 
p<itcnt  4  c^l^brer  le  marlage  do  deux  oatholiquea  eat  le  propre  cui<J  des  purtico, 
que  la  Uctnce  aooord^e  Jmr  le  repr^sentant  du  Oouvernemont  t'ivil,  n'eat 
"d'uucune  valcur  pour  dispenser  des  publioations  de  bans  rcquises  pour  lc» 
outholiqucs  et  qu'en  6onadq,uenco  lo  niuriago  c«$Wbr^  dans  resjidco,  par  ua 
niinibtre  protcstant,  et  en  vertu  d'une  simple  lieoncc,  est,  aux  youx  de  U  lok 
civile,  un  mariaj^c  nulct  abusivenicnt  contrucitf. 

.:  ■  ;V    ,  u  ^^     -    .■       /  ■ 

4o.  La  (|uatridme  ct  dorni(^i-o  questional!  oette  oauso  est  de  savoir  : 

■Si  I'autoritd  eoc!<S.->iastique  oathujique  a  juridiotion  pour  prononoer  sur  l» 

validity  d'un  tel  manage  1^ 

i'O  mariage,  qhcz  tons  Ics  peuples,  a  (oujours  <5t«5  distingu^  des  oOntrats 

ordinuircs  et  a  tpujours  ete  regards  comine  quelque/^hose  de  divin.     Aussi  la 

\         ceMbration  du  loiiringo  a-t-elle  purtout  et  toujours  <<t«$  aooonipagndo  de  ({uelque 
bdniSdiotion  ou^rt^nionie  religieuse. 

Pur  la  loi  nonvcllc  Je  niuriuge  est  dcveuu  plus  encore;  il  a  et<$  ^Icv^  4  la. 
dignity  de  s^rc»l^^ 

Pour  les  cu^iiques  done,  le  manage  est  non  sculcment  un  c6ntrat,  mais  uq. 
saoremcnt.       '  '  ,        ■  .» 

Or,  contrat  dc  droit  divin  et  sncrement,  le  mariage  est  4viderament  du  rossort 
exclusif  de  I'autoritd  eccli^siastique.  ( 

Mui^orame  le  mariiige  toucho  uussi  aux  plus  graves  int^r£ts  de  la  soci^t^,  i^ 

est  par^ieuient  Evident  qbe  I'Etat  y  est  int^icsst'  et  qu'il  lui  appurlicnt  d'en  r<S- 

'  gler  lesMcts  eivil8.   Considdrd  done  dans  ses  rapports  aveo  la  socidt^  le^Pviage 

*'•    est,  il  ce  ppint  de  vue,  souniis  4  I'autorit^  civile':  '*  Mdtrimonium  in  quantum 

"  ordinatur  ad  b&num  politicum,  subjacet  ordinationi  legis  civilis,'^it  St. 

Thoman. 

■^  La  demande  faite  ik  ce  tribunal,  dgnS  I'eRpdce  soumise,  n'a  done  attribu^,  avec 

raison,  au  juge  civil,  que  la  connai^sancc  des  effets  civils  de  ce  mnriage.  •  La 
juridiction'de  actte  Cour  est  en  effet  parfuitement  d^tcrmineo  et  exolusivement 
limitde  aux  mati^rcs  civilcs,  et  tout  le  monde  admet^bujourd'hui  que  grfice  &  la 
liberty  religieuse  dont  jouit  notre  pays,  les  matidres  ecclesiastiques  ne  sont  pltt» 
reclauiees  comme  dtant  de  la  competence  des  tribunuux  civils. 

Cost  poorquoi  quant  i.  la  validity  ni4me  du  mariage,  quunt  au  lien,  lea  deman- 
dcurs  requierent  le  renvoi  de  la  cause  a  I'autoritd  eocl^Mastique,  savoif  ^ 
I'Evgque  du  Diocese,  afin  qu'il  prononce  d'abord  sur  ce  qui  est  de  son  ressoVt,. 
sauf  au,  tribunal  civil  &  donncr  onsuite  a  sa  sentence  la  sanction  et  I'autoritd  da 
pouvoir  civil. 

S'il  n'y  avait  aucun  pr^c^dent  pour  guider  ce  tribunal  en  pareille  mutiire, 
les  prinoipes  que  nous  venons  d'exposer  suflBraient  seula  pour  nous  indiquer 
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elairement  la  route  A  »ial»re,  mais  la  Juriapnidcnoe  doa  divori  tribunaui  qu'^iinm^*  ti  i 


oompoMnt  notro  hi^rarchie  judioiuiro,  Tiont  onooro  fuoilitor  noire  tAcho. 

Alnai  m  1848,  dana  la  oause  de  Lussier  A  ArchamhauU,  (U  Jurist  p.  83) 
la  Coyr  du  Bane  de  In  Rcino,  pr^sid^  par  los  Ju^oa  Rolland,  Dliy  et  Smith, 
a  rcconnu  quo  la  nullild  du  jmarlaKe  de  deux  oalholiquoa  no  pouvait  fltro  pro- 
Dono<5c  ovnnt  qu'un  dioret  de  I'autoritiS  ecoUaiaatique  ebt  pr^ulablement  adjujjd 
Bur  Ic  asorcment. 

En  18«6,  dnna  la  cause  de  yaillancourt  et  Lafontaine  (1 1  Jurist  p.  305)  ' 
la  Cour  SH[6ricure,»i6geant  &  Troia  HivlArca,  (I»olottc,  J.)  a   pardllemeot 
d6olar6  que  In  nullity  du  mariage  de  deux  oatholiquea  iie  peut  fltre  prononcdo 
qu'aprds  que  lo  lien  religicux  ou  suornmentel  a  ^t^  d^lard  nul  par  J'autorittf 
eocMsiaMtique. 

En  1872,  dona  la  cause  ie  Bergevin  et  Barrette  (4  Revue  Legale,  p.  160) 
la  Cour  Suptfricure  d  Montreal  (Berthelot,  J.)  a  dioidd  dana  le  nidme  sens. 

EnBn  en  1874,  dana  I'affuire  (?M<6or</,  rapportde  au  20o  Jurist  p.  228,  aous^ 
le  tilre  de  Brotcn  tt  la  Fabrique  de  Montrial,  lea  Lorda  du  Conacil  privd  ont 
rcconnu  qu'cn  matiire  cColdsiaBtique  I'Evdque  a  toujoura  autoritA  pour  pronon- 
ecr  judioiaircment,  et  qu'il  peut  4tre  du  devoir  doa  tribunaux  oivila  en  tcl  ca» 
de  respecter  ccs  sentenoea  et  mSme  de  leur  donner  effet.  Cette  opinion  est 
d'un  Hi  grand  poids  qu'il  importe  de  citer  ioi  en  enticr  le  passoge  qui  la  contlent. 
Le  Conacil  Privd  npprdcianfc  lea  motifs  invoquds  pour  justiflcr  le  refua  de  la 
Fdpultyre  cccldsiastique  &  (yM«6or(/,  d'apria  les  roglos  du  Rituol,  *Vxprimo 
comme  auit :  (page  243  du  Jurist). 

"  To  bring  him  (Guibord)  withlin  the  3rd  Rule,  it  would"  bo  necessary  to 
"  show  that  he  was  excommunicated  by  name.  That  suiA  a  sentence  <?/ 
"  exconmmication  might  be  passed  against  a  Rrnian  Catholic  in  Canada, 
"  and  that  it  might  be  the  duty  of  the  Civil  Courts  to,  respect  and  give  effect 
"  to  it,  their  Lordshipa  do  not  deny.  .It  is  no  doubt  ttue,  aa  has  already  been 
"  obBeT-ved,  thut  there  are  not  mr  CanWa  ntregular  Eeclesiastlcul  Courts  such 
"  aa  exiftted  and  were  recogniacd  by  the  statpl^hcn  th^  province  formed  part  of 
"  the  dominions  of  France.  Jt  must  however  be  remembered  that  a  bishop  j» 
"always  a  judex  ordinarius,  accorrfm^  to  the  canon  law  ;  and  according  ta 
"  the  general  canon  law,  may  hold  a  Court  and  deliver  judgment,  if  he  has 
"  not  appointed  an  oMclal  to  act  for  him.  And  it  must  further  be  remembered 
"  that,  unless  such  sentences  were  recognized,  there  would  exist  no  means  of 
"determining  amongst  the  Roman  Catholics  of  Canada  the  many  questions 
"  touching  faith  and  diraipline  which,  upon  the  admitted  panonsof  their  Church,. 
"  may  arise  among  them.''  '         f         .' 

II  me  semble  clair  que  cette  declaration  i  couvre  cntidrement  le  oas  actuel  et 
reconnaifd'une  maniere  complete  la  jijridictlon  de  I'iveque'dana  I'cspdofr 
sonmise.  * 

^  En  presence  de  ces  decisions  de  nos  tribi;!naux,  que  je  viens  de  citer,  et  de 
cette  opinion  du  tribunol  le  plus  dlev^  de  notre  hidrarchie  judlciaire,  je  ne 
aauraia  hdsitcr  I  suivre  la  jurisprudence  qu6  je  trouve  ainsi  dtablie,  contr^ire- 
ment  4  la  d^ision  Isolde  de  la  Cour  Supdrleure  dana  la  cause  de  Burn  et 
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Kn  co„,6qucnco  avnnt  do  proDonccr  «urlu  valiJitd  do  oo^marioRo  jo  rdWro 

l.rc  u„  '■'"*'°"'  •"»'>•'«'''"•'«»  -'i'y  «  lieu,  .auf  A  adjugor  on.uilef 

par  cctto  oour,  qu„„t  au,  cffot,  oivils  do  o«  .....riago.  .  V' 

I«pcD8  rdwrvdH.  ^  ^''  ' 

,  ^*""'"f- 'I'W«"m6,i«/^,  pour  lo8  dciimudcuM. 

p  ^^'"•/'"•«"  tf- Z<te/,  pour  lu  diifondorcsHc. 

(J.K.) 


r 


Coram  Hon.  Sir  A 


COUI{T  OF  QUEENS  BENCH,  1881. 

MO.VTflEAL,  20TII  JANUARY,  1881. 

A.  DoiuoN,  Cn.  J.,  Monk,  J.,  RAMSAy,  J.,  Cross,  J.' 
Bauy,  J, 

No.  j.55. 
LEDUC, 


AND 


THE  WESTERN  ASSURANCE  COMPANF, 


APPILLUITi' 


RlgPONOIMT. 


»e««)l  boKi  »n  tho  ..._  1       '^"  ,  "•'"*<»  «>y  itrlkliiK  on  lald  rook  wli  o  i  the  value  of  tha 

::XwrkruC:".7Vrz?„rr^^^^ 

•IhV^'^"*  '"7''"!  '^"  '"'"'™"'"'  "''*''«  ''^'««''  t»'«  fr^'gh'  of  the  cargo  of 
Tf  tbr«rZo  "f    r  ?'  ^""^  "'""'  ^  •"  ^'•'^  .ppeafdecided  on  i^^l 
■^ctZv  ^^??/5 '''.""'  »  '•«P«'-'  «  »«  b«  found  in  25th  L.  C.  J.,  p.  66. 

owner  of'tho  lit"  ""' P  '".''~''^'''  *'''  ^''^  ^P"''  ^««^'  ^^^  J»«'  ^^^-'>. 
Zll        ?  '   'I^rovidonco,"  for  «3,130.37,  being  for  a  total  loss  o 

Lr  Ur '  '     ;  fT'":^  of-ost  of  repairs  n.ada  to  her.  anterior  to  the  dis.1 
«er  which  caused  the  total  loss  of  the  veslel.  » 

Co!t!„*lr- T'""  It/  P"''"^  "'■  •"^"'■"'"'^  •««"«'»  by  the  Western  Assurance 

fns:Z  1Z,:1  - '"  "  ''"^  '"'*  •'"'^'  ^«««'  -••-by  Leduc  effected  an 

Sn«r»    »J     ^"'V"«f  "«•  »PP«'«I  and  appurtenances  of  the  Schooner  "Pro- 

el    i.  No    irr^H    *''''"' '™'"  •—  *be2„d  June,  1868.  to  noonoa 

The  value  of  the  vessel  was  fixed  by  the  policy  at  «4,400  '  ^ 

Jnm^eZr'lT^^t  ''T  '''■""''"-  '"  ^""^"^  '«"'  ^bat  the  assu^d 
^ouW  sue  labor  and  travel  fdr  the  recovery  and  safety  of  the  vessel,  to  which  the 

That  when  the  inaurance  was  efiect;d  the  vjsel  was  at  Montreal,  ab<mt  to  ; 
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fe-ve  on  a  vopK.  to  MI„g.„.„«r,h  of  th.Gulf  of  8..  L.wrcn«,  thono.  to 

She  left  Moo  real,  rouohed  Ming.„  .od  «,t  iil  tl.onoe  to  Cow  Iky,  which  .ho  A^Sr^lirc-^! 

rewhod  .n  Hafoiy,  and  l„ft  thonoe  for  IligoUt  the  3  ht  Julj  wilh  .  cargo  of  ooal, 

bat  when  near  the  Port  of  Sydney.  „e,t  day.  under  .tr«H.  of  weather,  .he  m.de  w 

much  winter   that  .a,e  w..  obliged  tp  put  into  the  I'ort  of  Sydney  for  repairn         " 

wherog..p..i„  Boucher  of  .ho  "  Providence."  the  Schooner  In  ..ueailon.  made  hb 

protct  In  duo  form,  whereof  notieo  of  .ho  f.cU   wa.  then  given  the  Wctora 

AH.uraoo«  Company,  who  acquicced  io  .he  nece«rfty  of  repairs  beinft  made     She 

wa.  examined  by  competent  par.io-.  repairs  considered  nece««iry,  and  made  to 

the  e.tcnt  o  tm.m^,  and  then  being  judged  to  be  «,aworth,  nL  sailed  .gall'         '       " 

28.h  AuuuH  ;  b,,.,  «nor  experiencing  tompestuou,  wea.her.  .he  violence  of  the 

Storm  proved  m  great  that  the  crow,  to  Have  thcmsclvoH,  wore  obliged,  on  the  31st 

August,  to  run  tho  vessel  ashore  on  the  oast  end  of  Ihe  Island  of  Antloosti,  where 

she  became  a  toNi  wreck.     That  tho  rigging  was  saved  at  the  cost  of  $80  for  the 

hm  ol .  -choonor  to  carry  it  to  the  nearest  port,  Amherst  Harbor,  Magdelen 

Islands  and  jaUrthehlre  of  thecrew^ 

fZ23.26;  deducting  expenses  (1146.40),  left  a  net  salvage  of  176.86 

lR«fi^T  K^""''""  ""''*  *•'"  P'^*""*  "  ^•"''«"'»  ""»x"-  »»•«  lO'h  September, 
1868  which  was  extended  at  Montreal  the  16th  October  following,  and  the  vessel 
abandoned  to  tho  said  WcJstern  Assurance  Company,  whereof  ducnotice  was  then 
given  to  .hem. 

That  the  Company's  8haro  of  tj,o  expenses  at  Sydney  was  J321.73  and  |3tt 
for^  wagers  of  crew,  and.  deductint;  salvage,  |76:86,  made  the  sum  demanded 

'   ,Jt°.l!"""""  '^"'"™"''*  ^°™P""^  P'""'"'^  *'"'*  ^l'"  '«>««'  "O"  unseawo^thy, 
which  became  apparent  by  her  leaking  m  soon  as  she  loft  Cow  Bay  with  he^  - 

eargo  of  qpal.;  that  she  was  insufficiently  repaired,  without  a  prior  survey  as  re- 
quired bv  the  policy..and  whhout  .he  discharjie  of  the cai^o  which  ought  to  have 
been  done  to  enable  effective  repairs  to  be  made,  and  she  started  after  the  repair* 
man  unsoawortliy  condition.  -- 

f„  '^r'y  "".  ^y.  **"  ^*"'"""  Assur  Jfe;mpany  wore  not  responsible 

for  losscA  Qcoasioned  by  the  want  of  ordinS^  care  and  ^kill  in  navigating  .he 

vesvlj  that  in  repairing  her  the  centre  board,  previously  raoveabfe,  .was  fixe*    '      , 

rendering  her  navigation  more  danperous^especially  with  an^over  careo  of  fttiali 

on  board   from  which  pauses,  and  the  wa4t  of  oiire  and  skif  b  navigatinir  her  ^       "  ^  ^ 

th«  vessel  was  wrecked.     The  Company  also  pleaded  the  general  Jssue.  ' 

The  protests  alleged  in  tho  declaration  are  produced,  whcrelly'  It  appears  that 
the  vessel  sustained  serious  damage  on  her  downward  voyage  by  running  on  a  roek 
at  a  place  called  Bertsiamis,  which  was  pt«btt1,ly  the  reason  Wliy^  was  leaky 
after  taking  in  her  cargo  of  coal.  This  would  of  itself  have  sustained  a  claim 
tor  a  partial  loss  for  tho  repairs  found  necessary  at' Sydney  Harbor,  but  the. 
vessel  afterwards  proving  a  total  loss  ihis  partial  loa,,  if  recoverable,  would  only, 
be  so  under  the  clause  in  the  policy  wliich  auth6rised  the  Captain  and  crew  to  sue     ^  ,^ 

labor  and  travel  for  .ho  safety  oftho  vessel,  in  the  event  of  disaster  -  - 

Evidence  was  adduced,  as  well  of  the  partial  loss  by  stress  of  weather  after  ^ 

ieaviDg  Cow  jBay  with,oargo  of  ooals  as  of  the  putting  into  Sydney  H>rhnr  .nd 

-        '■■■  .  i 
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'^ 


tM  rapaira  nm.lo  Ihoro,  aii  alto  (/Ttlio  flnal  diMilor  and  loul  Iom,  uWaffq  of  th« 
riKKii%  Ac,  ito  traniiport  to  Amlwnt  lliirbor,  M<iff<]ul«u  J>ilan<]ii,  oiponaw  of 
Hio  crow,  mIs  of  the  offuoU  •a»od,  and  proportion  of  tho  iialvaKe  to  wliioli  tli« 
Company  waa  ontiilud,  w  woll  aa  tlioir  proportion  of  tho  prefiou4  ropai'ra  at  fl«d. 
Doyllnrbor.  ,  -  V  ^ 

I'roof  wnanNo  produced  in^aupportof  th/s  d.!r«)ndant'«  plMa  at^gaMa  imw^. 
timjcuiiof  thovoiwol,  tho  Impropriety  pf  hor  Wing  ropai rod  without  diiwh»rKVig 
thib  Ottrgo,  tho  innuffioionoy  of  Iho  ropaira',  and  tho  niiatake  oointuittod  by  caus- 
ing tho  centre  board  or  uiovuablo  keol  to  bo  Bxod  and  lowered,  rendering  tho  narl. 

•    gation  of  tho  v«?iwel  more  difficult  and  dftngorouii. 

ThiH  proof  wuN  anflwered  by  oountorproof..  It  waa  allio  ahown  that  the  agont 
•t  MontrenI  hnd  boon  notlBod  of  tho  eondi«lon  of  th»moiwol  at  Hydnoy  Itarbor, 
and,  aa  was  protended,  no(|uieaced  in  the  ropaira.  A  declaration  by  notarial  act 
made  by  Uduo,  l&th  October,  1808,  in  pui  in,  which  roitorutwd  tho  principal 
fuota  of  tho  proteatrt  of  tiie  oaptuin,  nofiflcd  on  abandoninont,  and  oluimed  aafor  " 

■    a  totalloM.  •  •  ■ 

ThojudgmentoftheSuporior Court, dated  tho  4th  Miy,  18.78,  diamiHatfd  the 
action,  and  Loduo  baa  appealed.  r    ■ 

Thegrounda  on  which  tho  pluinliff  Loduo  Io8tju.toafo  in  tho  Superior  Court 
were :  *  .  - 

lat.  Hi«  fuiluro  to  mako  prcliipinary  proof.  '  ■ 

•  2nd.  His  failure  to  make  proof  of  his  interoat  in  tho  Bohooner.       » 
3rd.  Ilia  failure  to  make  a  survey  before  the  schooner,  waa  repaired  at, Sydney, 

Lastly,  Ilovipg  caused  tho  centre  board  to  be  lowered  and  Bred,  when  the 
repairs  were  made,  in  place  of  allowing  it  to  remain  moveable,  as  before,  thereby 
augmenting  tho  risk. 

With  regard  to  tho  Brat  point,  thoro  is  no  special  plea  alleging'  the  absence  of 
preliminary  proof.        ^  ^ 

For  a  total  loss  on  a  valued  policy,  such  proof  as  regards  the  am9unt  would 
be  wholly  udeless,  and  as  regards  interest  in  tho  Toteol,  if  it  is  be  presumed  by  the 
ezcoution  of  tho  valued  policy.  • 

There  was  in  addition,  Lcduo's  notiBoation  of  tho  facts  and  ciroumsUnoes, 
dated  tho  15th  October,  1868,  in  which  he  declared  himself  the  proprietor  of  the 
schooner,  and  offered  his  oath  in  support  tbftrcof,  to  which  tho  Western  Assurance 
Compony  merely  said,  they  had  no  answer  to  mako  ot  present.  Those  and  the  pro- 
tests, w^^  declarations  on  oath  of  the  oaptuin  and  crew,  would  perhaps  make  a 
sufficient  preliminary  proof  to  satisfy  tho  condition  of  tho  policy,  if  tho  Company 
badHpccially  objected  on  this  ground  ;  but  they  have  not.      '  *"  * 

This  prcliminory  proof  is  not  by  tho  condition  exacted  under  any  forfeiture, 

,  bjit  merely  under  a  provision  that  the  loss  was  not  to  be  payabb  until  sixty  days 

•after  proof  of  tho  loss  and  amount  of  damage,  nor  does  it  appear  that  any  penalty 

attached  to  tho  want  of  any  preliminary  proof  of  interest,  not  even  tho  delay  of 

recourse,  which  proof  ffas  been  supplied  in  tho  action. 

The  failure  to  moke  a  'survey  would  not  prevent  rocovory  for  the  amount 
insured.  As  regards  the  total  lose  a  survey  was  uwloss,  and  the  condition  did 
cot  apply.    As  regards  the  repairs,  it  would  aeom,  that  the  Company  had  notice^ 
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o(  »h«  oondi.ion  of  the  f.Mc|.  L«dao  Mi.uiii«d|Ulth«y  g.T«  ih»it  ooamt.  Mr.        .1,„   , 
Bethune  nirr.  ly  adniita  that  h«  %•«  nolifl«d»  .  «d 

A.  mK>r<l«  tho  ocntrc  bo.r.1  bfl^  Powtred  and  fliJbj  th«  repaipi.  and  the  ^itiMa'cJ:   . 
inoroaw  of  the  rhk  thereby  ocou«i6ncd,  thdra  U  ooulradiotory  proof  on  the  •ub-  /*       ' 
j«ct,.*nd  in  A  matter  of  rrpniring.at  a  diatiyit  port  where  a  dl«oretion  ha*  to  b»>     • 
eierciMd,  prriona  oaniiot  be  blanjea  for  uain^  a  rOnmm.Ue  diMretlon  ;  whether 
the  centre  board  ■hould  have  been  flied  or  not,  #iiW  u  ^quttor  *f  opinion.     Aa  to 
the  necehtity  oY  diaohargtbg  the  corgo,  it  in  also  a  mutter  of  opinion. 
.  The^UKKction  of  the  utuwaworthiaeM  of  tho  veMelia  al«)  Unfounded     qot 
only  i»  uni«mworthinc»ii  jiot  proTod.but  on  the  oontfary  il  ia  e.t«bli»,hed'lhat 
the  veanel  ubdo(weHt  a  thorough  rdpoip  at  Montreal  before  Htoriing  on  he/ toy. 
ag«,  tho  woa  viiited  by  the  aurireyor  of  the  WpMero  Asiui'ynoe  Company    and' 
wna  wiiho^i  doubt  Maworthy,  nor^dooa  it  appear  to  the  Court  thut  any  oarofean^ 
niiiiB  or  miKmanngoracnt  in  tire  nnvigntion  or  repair  of  tho  veosel  oau  be  attribu'- 
ted  to  the  masteV  or  crew,  or  to  licduo. 

Aa  to  thp  abandonment  being  conditioniri,  wo  do  ^ot  find  it  to  haVe  been  ao 
Lcduo  demanded  payment  which  woa  a  right.  ^  ' 

Taking  the  (|oeumeot  aa  a  whole,  i^o  do  not-find  anything  ill^lVio  It,  nor 
anything  to  stand  in  tho  way'  of  Lcduo  claiming  hia  ,in»uranoo. 

A  qucBtion  of  aom«  intereat  might  have  admitted  of  difficulty,  hud  the 
objection  botsn  inaiatcd  on,-%ut  it  baa  really  not  b<!cn-urgtjd,  vti  .—whether, 
Loduo,  in  virtue  of  the  clause  in  the  policy  which  authoriica  the  Cuptaip  and 
erow,  in  oaao.of  diaaater,  to  a^e,  labor  and  travel  f^  the  wifely  of  the  vessel  or 
otherwise,  in  virtue  of  tho  insuronoe,  Is  entitled  to  recover  for  eipense*  Ind 
repairs  made  at  Sydney  Itlirbor  it  excess  ond  befond' tho  totaC«mount  of  thq- 
policy;  not   tho  entire  of  audi  expenses,  buft   proportion  of  them,  divided., 
between  tho  insurer  and  tho  inaured,  in  ♦proportion  to  the  risk  borne  by  each.' 
Leduo  has  claimed  thit  propci^tion,  and  no  special  objection  has  been  Uken  to 
the  qjuim.       '  ~->^^     »,.-.-^ 

A<fcordlng  to  the  Frenoh  law  and  practice,  it  14  very  doubtful  ifhAt  h» 
could  rccovtr  it,  unless  under  a  ointuie  of  the  policy  which  w<^d  olearty  give 
him  the  right,  beyond  the  amount  of  ^tUl  loss.  The  English  tttiiiMlties.  and 
practice,  on  .the  controry,  are  oleorly  in  his  favor,  even  irrespective  of  tho  . 
'  policy ;  here  the  policy  contains  a  olau^  providing  for  it.  I  believe  it  has  beea 
allowed  in  other  oiisc«,  and  wo  are  disposed  to  say  thut  Leduo  is  entitled  to  it. 

We  are  of  opinion  tliut-  ho  has  proved  his  case;  that  there  ba^  b^n  n(^,faiilt 
or  neglect  on  his  p..i  t,  or  on  that  of  l^is  agents,  to  interfere  with  his  remedy-jthat 
be  is  entitled  to  rccov«  r  what  he  claims;  that  the  judgment  of  the  Superior 
Court  miist  be  rewrscd,  and  judgmenPgo  in  his  favor  for  the  amount  claimed, 
subject,  however,  to  a.verificatian  of  the  detail  of  tb,*  average,  to  ixie  if  a  proper 
adjustment  has  been  claimed,  whioli  will  be  attended  to  in  enteriprnhe  jude-  ^ 
ment.  "  ^  ^      °      ^      ■"  '    ** 

The  judgment  will  therefore  be  reversed. 

The  following  was  the  judgment  of  the  Court :  ^  '^  ' 

♦•The  Court  *  *  *  *  Considering  that  the  appellaot  has  proved^ 
iwitc^aUollegntions  of  his  decrnration,  and  particularly  that,  by  the  po%  of 
insurnnoa  mentioned/in  the  plaintiffs  deoloratipn,  dated 'at  Montreal,  on  the 
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vv  vuaDgemeni  aans  le  transport  des  malles,  a 
pu  gtre  un  inducement  pour  lea  ^lecteurs  de  cette  locality  do  voter  pour  lui  • 
mais  o'est  un  inducement  parfaitement  l^itime ;  parcequ'il  I'a  faitsana  conditioa 
et  sans  proipesse  d'aucuno  espioe,  ni  de  sa  part  ni  de  oelle  de  Chambers,  pi 
meme  de  la  jJart  des  voteurs,  qui  ne  pJirai86enli.pas  in6me  avoir  6te  oonsult^s  sur 
ceqn'ils  feraient  dans  rejection  et  pont  qui  lis  voteraient  dans  le  das  ou  le 
changement  serait  obtenu.  ' 

Je  suis  d'opinion  en  consequence  que  cette  charge  est  mal  fon^iSe  et  oomme 
charge  personnelle  contre  le  r^poiidant,  et  mSme  comme  charge  centre  Chambers 
comme  agent  du  rdpondant.  '      •      * 

Je  passe  maintenant  aux  charges  contre  les  agents  du  r^pondant.  Je  les 
prends  dans  I'ordre  qu'ils  ont  ^e  pr^^nt^s.a  la  Cour  lors  de  h  plaidoierie 
Terbale. 

Voici  I'accusation  telle  que  port^e  dans  les  articulations  de  faits;  «  That  a 
general  and  oigahized  system  of  illegal  and  corrupt  io^iieAmbnt  to  the  vbtersii 
Mid  election  was  also- carried  on  by  respondent  at. Inch  election  and  byiiS 
agents,  with  his  knowledge  and  approval,  particulai1|f  witb  reference  to  letting 
of  the  work  yet  to  be  done  on  said  Greoville  canal  .by  piiblio  tonder  \  that  the 
said  respondent  and  his  agents  gave  and  represented,  and  promised  and  held  out 
the  corrupt  inducement  to  the  electors  of  said  electoral  district,  and  especially 
to  the  electors  voting  at  the  polls  ia  Chathail,  Grenville,  St.  Andrews  ancb 


«..w«.  vn«  .^„.  a.,  or  Au«u.t  ,„d  ,h,   ,^  J     ,f  ^        ^        1868.  .ttl.; 

Z  it^J^r*  fZ    .  ""^  '^""'  '  '"^'  '"*•• ""'  —  •'^•'rw.rdi.,  to  wit.  «„ 

•nd  duo  not «  of  «id  .bandonmoot  th<»n  and  there  made  and  given  b,  tbi 
•pp«ll«nl  to  tha  retpoodenu ;  B»  w  oj  w* 

4^  I  I«  .  thereof,  the  .pHU«t  ha,  .uffered  lo«  and  d.«.«.  ,o  ,he  mI  .mounl 

7.k^JT  '^v '"*':•'•«"  «•<'»  f"'  the  wage- of  the  crow  while  eng^g^i  in 
«^in«  ih.  Mlv.,V  re,luci„«  the  amount  r«««r.ble  for  toUl  Iom  ,o  •27ft9.l4  ; 

tioni^'IllirT  T  •^•   ro.pond.nu  have  failed  to  prova  the  material  aC 

ZtX^'"^'  "-/  -entitled  ...y  part  of  the  eondu.lon.Ty 

'••  Considering  it  the  pn,portlon  of  Mid  e.pendlture  for  ..id  repair.  .1 

•315.45,  which,  together  with  the.for^wOiU'ua..  baluiee  of,  make,  an  entire  .om 
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^u  4ut:Buuu  icue  qp»i  reauiie  esc  a(B  ^voir  ai  Ueorge  U.  8.  Conway,  ^tait, 
durant  l'6Iection  de  f(gvrier  188^,  unB^s  agents  du  r4pondantet  si  comme  tel  ii 
a,  durant  cette  Election,  influence  ou  tissay^  d'influenoer  indOment  grand  nombre 
d'^lecteurs  et  nonam^ment,  James  Byrne,  Wm.  Bennett,  et  David  Moncriefe,  en 
les  incitant  &  voter  pour  le  r6pondant  et  leur  disant  ou  promettant,  que  si  le 
repondant  6tait  ^lu,  ce  dernier  ferait  donner  les  ouvrages  du  dit  can&l  par  contrat, 
et  c^ue  par  ce  moyen  ils  pourraient  avoir  do  I'ouvrage  pour  eux  et  pour  leurs 
chevaiiz  dans  ces  travauz. 

La  question  de  savoir  si  Conway  6tait  un  des  agents  du  repondant  ne  souffre 
pas  dedifficult6,.il  le  prouve  lui-mgnie  olairement,  et  les  avocats  du  repondant 
I'ont  mSme  admis  lors  de  la  plaidoirie.  > 

Sur  I'autre  question  il  y  a  plus  de  difficult^  :  Pour  ^tablir  "leur  pretention  4 
ce  sujet,  les  requ^rants  ont  fait  entendre  comme  tdm^ns,  Conway  lui-m8me, 
Burne,  Bennett  et  Moncriefe.  Hb  ont  aussi  fait  entendre  un  nomm^  Kerr, 
mais  ayant  admis  4  I'argument  que  ce  t<?moin  ne  prouvait  rien,  je  n'ai  pas  dfk 
m'en  ocouper.  Le  repondant  de  son  cot6  a  fait  entendre  de  nouveau  Conway  en 
contrepreuve  et  Henry  Bri&dford.  Puis  les  reqn^rants  ont  ensuite  fait  entendre 
en  contrepreuvele  mdme  Burne  etlafemme-deMonorieff.     ' 

J'ai  lu  6t  relu  avec  le  plus  grand  soin  la  deposition  de  Conway,  qui  pent  se 
r^sumer  comme  ceoi.  Je  me  suis  occupe  aotivement  de  selection  du  repondant ; 
j'ai  vu  un  grand  nombre  d'61ecteurs  4  oe  sujet,  surtout  dans  les  parties  du  oomt^ 
plus  rapproch^es  du  canal ;  je  leur  ai  parie  de  protection,  mais  surtout  de  la 
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ei-d«Mus  en  premier  lieu  eohange."  «nuia«nt  sur  l«  tamJa 
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leur  donnerait  la  chance  d'|  avoir  de  I'ouvrage.  II  n'y  a  pas  14  do  promease  que 
le  r^pon^wt  ferait  donneRtouvrage  par  oontrat  ni  mgme  qu'il  travaiilerait  pour 
I'obtenir,  mais  seulement  une  forte  croyance  de  la  part  de  Conway  que  le  r^pon- 
dant  s'y  prftterait  volontiers,  et  quo  vfi  son  influence  aupr^s  du  Gouvernement  il 
pourralt  facilement  I'obtenir,  etque  5a  leur  donnerait  une  grande  chance  d'avoir 
derouvrage ;  o'est  repr6senter  des  faits  sous  leurs  plus  beaux  jours  et  en  tirer  les 
conclusions,  voili  tout.  Je  ne  vols  pas  de  men^e  ou  promesse  corruptrioe  en 
cela.  L'intention  du  l^gislateur  n'a  pas  6x6  d'emp6oher  pendant  I'election  de 
soniter  et  mettro  au  jourtoutes  Ics  aptitudes  et  les  moyens  qu'un  candidat  pout 
avoir  plus  qu'un  autre  pour  obtenir  ou  faire  faire  des  changements  ou  des 
ouvrages  publics  ou  obtenir  des  avant^espour  lecomt^  qu'un  autre  ne  pourrait 
peut-etre  obtenir.  C'est  n^anmoins  Ce  que  p^irait  i^oir  fait  Conway  dans  le  oas 
actuel.  Ca  eu  de  I'influence  sur  les  ^lecterire,  il  le  dit  lui-rngme,  mais  suivant 
moi  ce  n'esfpas  cette  influence  corruptrioe  que  la  loi  a  en  yu  de  punir.  II  n'a 
promis  qu'une  chose,  c'est  qu'il  travaiilerait  de  toutes  ses  forces  et  emploierait 
toute  son  influence  pour  obtenir  le  changement,  e'esti^dire  que  les  travaux  du 
canal  fustiest  donnas  par  soumission  si  le  rSpondant  ^tait  ^lu^ 

Mais  si  ce  langage  avait  dt^  employ^  par  le  candidat  lui-meme,  je  dirais  aveo 
le  Juge  en  chef  de  la  Cour  Supreme  dans  la  cause  de  Jacques  Cartier  que  cela 
«ei:ait  insuffisant  pour  Stre  considdr6  comme  propre  4  exercer  uiie  influence  cor- 
ruptrice  auprds  des  decteurs.'  A  plus  forte  raison  si  ce  n'est  qu'un  simple 


CejugenKiiit  a  i>U  inflrm^l  par  U  Cour  de  K^viaioo  qui  a  autoriiM$  l««  intini^ 
tk  inhum«r  Ueorp.  d,»  p,rent.  de  lappelant  dana  aon  lamia  et  la  ooadamn^  k 
payer  ksoulte  de  t75  et  l«a  inUthu,  t«U  que  demands*  par  I'aoUon. 

II  ••agU  ioi  d«  I'iatarpr^utioo  d«  I'acte  d>)baoge  quo  |«  partl«  out  fail 

«ntr'ullaa. 

Nona  Bfl  pouvona  adopter  I'ioterpnitatloo  quo  la  Cour  d«  premiere  inatanee  • 
donndo  i  cct  «Me.  II  cut  <«videnl  quo  |.m  partiea  en  itipulunt  quo  la  aonllfl  d«  . 
•erait  paydo  quo  loraquo  lappelant  aurait  eooatpuit  un  charnicr  aur  aon  terrain  et 
que jnaque-14  lea  intimda  d<(poMraient  loa  roatea  do  aea  parenU  eihum^^ do  Ian- 
den  cimctldrc.  n'ontcnd.ii.mt  paa  qu'il  aarail  aa  pouvoir  de  lappoUnt  de  ne 
Jamaia  payer  do  aoulte,  et  do  ne  Jiimaia  faire  inhumor  lea  oorpa  do  aea  pareotii 
<lana  aoo  terrain,  a'il  lui  plaiaait  do  no  jamais  oonatruire  do  oharnior  aur  aon 
Umio.  L'aoja  a  in6  r^digd  aveo  tri^H-pea  de  aoio,  mala  il  fuut  lui  donnor  une 
lnterpr6uHoo  raiaonnablo,  et  nouaaommes  d'opinion  qu'il  reoforme  une  obligatioa 
obaoluo  de  la  part  do  I'appolant  do  oonatruire  un  chamier  aur  aon  terrain  et  qen 
paa  senloment  une  obligation  facultative ;  maia  oomme  il  n'a  pasdtd  fiz^do  ddlai 
-dans  lequel  I'uppelant  aorait  tcnu  do  rcwplir  aon  obllaatloo,  il  eat  tenu  do  le  faire 


00  mmnuiiiCT 


i«**''-** 


pour  les  iii4uire  &  voter  pour  le  R^pondant,  U  y  aurait  peut  fitre  assez  dans  leurs 
^depositions  pour  dtablir  des  promesses  oorruptrices  a  eux  faites  par  Conway 
surtout  h  Bonnjitt  et  Monorieff,  s'ils  n'^t^iient  oontredits  obaouo  par  Conway  ct 
Bradford.  _.-    \      . 

Jlai  la  ces  t^moignages  aveo  soin  et  je  suis  d'opinion  que  les  depositions  des 
trois  t^mbins  Bume,  Bennett  et  Moncricff  sont  suffisamment  contredites  par 
Conway  et  Bradford  pour  rn'obligor  de  ne  pas  y  attacher  I'importance  t^u'elles 
pouraient  avoir  sans  cela.  / 

Je  orois  en  oons^uenoe  ce  moyen  non  fondd.  •  . 

Le  oas  des  Goodwin. 

On  s'y  plaint  dea  menses  oorruptrices  et  intimidation  g^ntfrale  coiltre  les 
employes  du  canal  en  les  obligeant  de  Be  rendre  k  leur  ouvrage  le  ma^i  de  la 
votation,  pour  etre  conduits  de  1&  au  poll,  dans  les  voitures  des  dits  Goodwin, 
sous  les  yeux  et  le  controle  de  oes  derniers  et  de  leurs  agents,  aveo  prcimesse  de 
ne  rien  ddduire  pour  le  tdmps  perdu  pour  aller  voter,  et  en  oontrolant  ainsi  leur 
vote  par  le  moyen  Ide  I'intimidation  exerc6e  sur  eux  par  la  presence  des  dits 
Goodwin  et  de  leurs^agcnts. 

Voici  quant  4  la  question  de  faits.  James  Goodwin  avait  I'entreprise  de 
travaux  sur  le  canal,  oik  il  employait  une  centaine  d'hommesj  Plusieurs/>r«nen 
conduisaient  ces  hommeg;  George  Goodwin  dirigeait  les  travaux  comme  General 
Manager.  George  Goodwin,  dit  dans  sa  deposition  qu'il  s'est  oocupi  de  I'dlec- 
tionde  fSvrier  1880,  qu'il  a  rencontre  plusieurs  fois  I'agent  d'^leotion  du  B^ 
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««  mmnmeml  d*...fmin*r.u  1«  i«rm«  .u.,i>i.l  U  dite  wulte  .nrait  eiidbte  «t 
<iu«  Ij,  unmw,  c«.«r«ieol  d«  R«rd«r  d.n.  Ur  oh«mi«r  l«.  corp,  d«i  nionibr«i'  d« 
•  f«milU  de  rapp«|.ot  «t  quo  par  1«  dit  acto  d««..hanKe,  TapH-nt  a  eoolra«t4 
l..bliK«tion  .b«,lue  do  payer  l.diU  aoolto  «t  non  lobligatlon  facultative ou «^. 
dinoooell.,  .10  no  U  payor  quo  a'il  jugoait  4  propoa  do  oooatruir.  an  chamiar 
ou  un  ainnumont  nur  aon  torniin. 

"  M.i«  cooaldrfraot  que  le  d^Ui  daii«  loquol  io  dit  appelant  dovail  oon.truirt 
«•  charniir  ot  payer  la  dite  •oulte,  o'a  p.-u  tft^'Bi^par  lour  convontion  et  qu'aos 
trnnoi  de«  articles  1067  et  1 134  r.pp,.|«nt  no  pouvait  ^tre  ootraint  do  payer  U 
t<nilte  atipul^te  au  dit  acto  d'whange  quaprda  avoir  <<t«  mis  on  domcuro,  aoit  par 
•ne  intcriKllntion  judiciaire  ou  au  moina  par  une  domande  par  dcrit  do  cona- 
truiro  aon  ch.rnhr  dans  un  d4$lai  raiaonnable  ot  ddtormin<S  par  rinterpollatioD 
mfeino,  et  do  payor  la  dit*  aoulte  apr^  rexpiralion  do  tol  ddlui ;  % 

♦•  Kt  eonalddrant  que  I'appclant  n'a  pas  m  rdguliAroment'mia  on  doaear/ 
•vant  I'inalitution  do  oolto  action  de  oonatruire  aon  ohamier,  et  que  pnrunt  il 
nVJlait  pas  en  ddfaut  de  payer  la  dite  aoulte  de  |7i^  lorsque  oette  action  a  6ti 
port^i 

"Bt  consid<Srant  que  lea  intimda  n'ont  |^te«ai9  par  lenn  ooooluaioni  d*- 


■I 


'■^■ 


•:1. 
"*'l 


t      'm 


.  M,'^#^^ii(^i9t«Lf>ik.^v''.  "'W',«^^i'^>'  .As 


— _^^,  ^.  ^„,^.vu.  bciujM  a  uuuru  oommc  sua  eusaent  continue  de  traTailler  ' 
«uivant  en  cela  ce  qu'ils  avaieiit  fait  dans  les  Elections  prec^dentes.     Et  comme 
on  le  voit  par  ses  r^ponses  rapport^es  plus  haut,  que  les  hommes  ont  d&  com- 
prendre  que  ceux  qui  seraient  conduits  au  poll  par  lc8  voitures  do  Goodwin  et 
reviendraient  aussitot  dans  les  memes  voitures  ne  perdraient  pas  leurs  temps,  ou 
autrement  qu'il  n'y  aurait  pas  de  deduction  faite  sur  leur  temps. 
James  F.  Sutton  4tait  employ^  par  Goodwin  podr  tenir  le  temps  dcs  hommes 
II  s'est  occupy  de  rejection  dc  1880 ;  il  a  cabals  aupres  des  hommes ;     II  a 
assiste  a  diverscs  assemblees  ou  reunions  d'amis  du  r<Jpondant  ou  il  a  agi  plusieurs 
fois  comme  secretaire,  et  o«  assistaient  plusieurs  des  principaux  partisans  du 
r^pondant,  tel  que  Harry  Abbott,  I'agent  d'^lection  du  repondant,  Mr.  Pridham, 
David  Waiiamson,  James  Barron,  George  Goodwin  aveoqui  il  ^tuit  continuelle-' 
ment  en  rapport,  et  quelques  autres ;  II  leur  a  fait  rapport  de  son  travail  auprds 
des  employes  du  canal,  leur  indiquant  k  peu  prds  le  nombre  qui  da^sson  estima- 
tion voteraient  pour  le  r^pondant  et  qu'il  estimait  k  au  moins  90  avtr  100.   Celd 
est  plus  que  suffisant  d'apres  totts  les  auteura,  et  la  jurisprudence  bien.etabli, " 
pour  m'obliger  de  le  considerer  comme  agent  du  repondant  et  pour  rendre  le 
r€pondant  responsable  desi  actes  dit  dit  Sutton  durant  I'dleotion. 

Voici  ce  quevdisait  le  Juge  Grove  en  rendant  le  jugement  dans  la  cause  de 
Boston  jiu  sujet  des  agents  durant  I'election  et  de  la  r^ponsabilit^  qui  en  r^sulte 
pour  le  candidat. 

Apres  avoir  expose  jusqu'4  quel  point  le  mandant  est  responsable  des  actes    ; 
de  son  mandataircen  droit  cqmmun,  le  savant  juge  ajoute: •  ■  "  ' 


^.  .^;w«i^^  »m  ip\iiai»  w  rteoara  qua  at  arott  pour  wcoufr<rai" 
I'tpptlnnt  U  Multc  •tipul4«  aa  dit  a«t«  d'tf<ih>nge  da  10  Mpt«mbr«  1H«9. 

Tm«u«,  J.  («/•«**(,<,•«,,)  :_J«,B|,  d'opinlon  d*  r^roriMr  e«  jUK«tii«nt  «o 
raiaon  d'«rreur  pour  1m  inl^r^ta,  et  d«  oondan.n^r  I'.ppnUnt  H  payer  aui  iniimtf* 
U  prinelp*!  avce  int^rAt  du  jour  d«  ru»iKn«iion.  et  dupena  de  la  C«ur  eg  Uf 
iMUnee,  naia  aveo  d^peu  d«  rrfviaioa  «l  d'app«t  eoalra  Im  intiB4t. 

.    _  ..  Judgment  of  8.  C.  r»vtrMd. 

A.  DaOur,  for  appellant. 

Btiqng  <*  ChoyuH,  for  renpoodtoti. 

(•.  ■)  ,  ,  ". 


'fid ,  . n..%  ' 


Ir^i  ''. 


-.--r"'  "»».  -«=t^-  uennuion,  ei  1  appiiquant  au  cas  nctuel,  je  dis,  et  n'ai 
•  rZralr**  "*"'  ^""*"'  ^*"'*  ""  "^'"*  ^"^  Bepondaht  dana  le  8en8  de  la  loi 

Void  ce  qu'il  diten  rappprtaveo  I'intimidation  que  les  Eequdrants  pr^tendent 
avoir  6t6-€xcrc4e  centre  les  employes  du  canal. 

_^.-Do  you  Bwear  no  other  man  went  to  vote  that  day  after  his  time  was 
iakjn  except  \Win.Eobert8on? 

*„,^~~^V''^  ^"^^f  "^  knowledge  there  was  not  any  man  that  went  to'vote 

V  TT.  "       *'™"=''*  ^"""^  "8"'"'  J"«*  *•>«  «>•»«  <■«'  both  sides.     I  think  I 

should  know,  for  I  was  the  one  that  took  them  all  and  sent  horses  with  them 
»ad  saw , that  all  went.  : 

C.— How  many  teams  had  you  at  work  bringing  up  voters  ? 

^.— Six,  I  think. 

§.— Was  it  done  with  Mr.  Goodwin's  consent  ? 
A. — Certainly,  , 

C— Did  you  deduct  any  thing  for  the  time  lost  by  men  who  went  to  vote  ? 
^^.-Not  for  men  who  were  taken  to  the  poll  and  brought  back  again,  they 
allow  them  id  any  election  both  municipal  and  other  elections,  as  Lng  as  they 
go  and  come  straight  back  again. 

Puis  il  dit  qu'il  y  avait  lOJdleoteurs  parmi  les  horames  de  Goodwin. 

Q.~OP  those  that  came  on  the  works,  how  many  came  out  to  vote  ? 

^—I  could  not  s:.y.     All  I  did  was  to  tuU  them  they  could  go  if  they 
wanted.     The  horses  were  there,  whether  they  were  for  Christie  or  Abbott.  " 


MWLa  1— Tk«l  •'m*<Ii<I«I»  nnB<il  b*  pr—tm*t4  ttnm  pntatmlng  «lur1iif  ta  alaaUoa  utf  iliily  laa|. 
^  UmUI  til  hia  p<»IIUmi.  mak*  Inunat  of  any  |{*ft  •(  hb  (oiuUlMaar,  proiMxl  h«  d.M  m« 

Mlaiapl  hj  »m»h  ibmim  vBtliilir  lo  Inlluvne*  f«<M,  m4  IImI  IIm  tlnmntUnw  044  ■«« 

«oa«llliil«  •  Mtrtapl  mi  b]r  tha  ropmulvnf 
«.  (•••('navair,  aaacvai  <irUi«  rM|i<ia>faal,  r«praMmtoC(ot«r|«a*miMn|<irp«nua*  thai  It  f»OHl4 
to  batlvr  tor  IM  aiHiaifjr  aad  hit  lh«ni  If  IK«  work  oa  llta  (i»n«lll«  <  anal  m*n  M  by  Um4rt, 
■MonllBf  lo  law.  aa<l  aot  (IfMi  to  lb*  oibtlac  •oalraaliir  «(lb«ml  landM*.  Tbal  In  thai  oan* 
Mwr  wnalii  ha*a  a  batter  ahanm  ter  ublalntnc  wof  b  Ibr  IbMwalrai  aad  thMr  laaaM,  and  Ihal  Ih^ 
raaiMiadaal  wanld  h««»muraludu«aM  lo  cauMlbip  work  lo  ba  <loa«  by  Indar  than  l>r  rbrUilo,  tni\ 
would  uadoaMwIly  do  to.  And  ( oaway  daalaml  that  Ihia  ariaaiaat  axaralaad  a  aonatdarabla 
MiSaaaaa  o«ar  a  oambar  ol  rotan  In  raaiMWI  of  ihair  *olaa. 
Ubui  .  Thallhrta  tlaivnatita  of  coBwayadld  aot  •oMtllala^n  tUa«at  ladaarmant  lo  Tula  Ibr 

riMpondanl 
a.  Cm  (loodwlD,  eonlraator.  and  (jaorga  (hMtfwIa.  aad  Salton  hl«  nanaipw.  am^loyad  aboal  lOO 
••a  nn  lUo  canal  ,  and  (iaorg*  (iiHidwIn  and  Mut<4in  wnra  aalUa  luppurlan  of  lh«  mapondMil.  ThMw 
Iwo  canTaMvd  lh«  man,  and  found  Ihal  a  larga  majorlly  oribrm  Inlandad  lo  iroln  Air  Ihn  raapondaal. 
On  thavvvnlnn  hofttra  Iha  |>»lllP(  day,  wllh  Iha  appruliallun  of  liovdwln  Iba  eonlraalor,  Ihay  told 
tli«  foraman  lo  lall  lh«  own  to  conw  lo  Ihalr  work  aa  uaual  and  Ihay  would  all  ba  takan  lo  th«  poll* 
by  lUftpna  wllhoul  diallnctlun,  whalhar  Ihay  yoltfd  for  Iha  pelltloaar  or  Iha  rMpondant,  and  b« 
brought  itraliht  back  again  And  lb*-  man  war*  (Iran  lo  unilvrttaud  Ihal  irih«y  want  and  cama 
•tralgbl  bkc.k,  nolhlng  would  b«  dadualvd  IVoro  thair  pay,  wllhoul  dbllnallon  aa  to  Iha  modo  In  which 
they  mlibl  *ota.    Thia  had  ba<>n  Iha  cuatom  In  all  futlnar  alcotloni  aa  waU  miuilolpal  aa  parllain«ii< 

Uaui— '^At  abitalBing  rirom  oharglng  th«  man  Ibr  Ihalr  loal  tlma  waa,  nndar  Iha  clroumalaooaa,  a* 
aot  of  eurruptlon  •ulllfllaal  lo  arold  Iha  alcollon. 
$.  VaHou*  eharxaa  wara  maila,  allaglng  Iho  Intimidation  of  panoni  amployrd  upon  Iba  Uoram* 
Bcnt  wo^k<,  and  Iha  »aar«laa  of  undaa  lofluanoa  upon  Ihom  by  thrvata  of  diamlaaal  lo  tnduea  them  t«> 
vot«  t)f  jUm  rvaponclfat  * 

.  Vot.  25— Novuraiit. 


«t  V  --t'l^ 


Iti'Mi   i^^S» 


'4-*   ^^     1%^ 


I^J      ■:'      -" 


Q.—Ib  it  not  to  your  belief  that  ninety  out  of  one  hundred  did  Viite  for  him  ? 

^.— Itis. 

Q-—1hia  man  that  you  took  to  the  poll,  did  you  take  any  thing  from  hi» 
time,  I  mean  Louis  Desjardins  ?         ;         . 

•4« — No.  There  was  nothing  taken  off  any  that  went  and  oame  straight. 
No  man  that  went  oiit  to  "vote,  no  matter  on  which  side,  was  stopped  any  thing 
for  his  time. 

§.— You  mean  as  long  as  he  wenA  in  Goodwin's  sleighs?      - 

4" — No  matter  whether  he  did  or  not,  if  he  went  and  -came  straight  back 
again.  "^  - 

Q. — ^The  condition  was  that  he  was  to  go  to  the  poll  and  be  brought  back 
again? . 

■A — T^ere  was  no  condition.  None  of  them  lost  their  time  at  that  or  any 
other  election  as  long  as  they  were  driven  out  and  brought  straight  back  again, 
no  matter  whom  they  were' for.  . 

Q. — Do  you  know  that  that  was  the  custom  ? 

■A. — Yes,  because  I  was  there  thej election  before — the  municipal  electioQ. 

g. — Do  you  believe  that  had  been  the  custom  ? 

A. — That  was  the  order  given  to  mc. 

'^.-^Do  you  believef  the  men  know  that  ? 

A. — I  do,  certainly.  •,  '     7' 

^.— You  think  they  all  understood  that  ? 


pi  • I ■««« 


!•• 


W  A  pwMM  hailbwn  AiralalM4  Wllk  •  IM  •#  wnfn  rwMMII  |a  UoMtml,  wMlll  k*  kai  llfM  ^ 
toM  M.M.MI  with  l«.ir»«iluo«  lu  w.  ttum.  riM  mpond**!  tol*(r*p»«l  hlw  Iwa  MaM>  iTZ  % 
,f~Umt  la  lk«  IM.  m4  Mk»l  hi*  la  ptntnm  Mrtaln  nnwu-n  »t  Mualr»«l  tiui  lu  «mi4  IImb  Iu  lh> 
«Nwlf  THto  p«r.m  «.•  Hmm,U  to  aM.ln  Ih.  «•...«.„.  ,.4  «...  hi.  »t„  «i|,„  tt,M, 
wllkMl  t^iryiM  rfUilMlIf  u,  wh.m  ttmt  .w.  la  ba  «!*...  bM.  m  h.  .UI..I  I.  •«l4w««  Ul«i4«4 
to  b.  AitaMMd  to  lh«»  n.M„ai  ..IM  two  PM«MM  ».  Ih.  pl.i».fi.  .h..«  h.  kMI.  I.  b.  vol-n 
wkAl  b«  414  »llh  lh«  nwalndar.  '  ."•...«»■«  pruna 

IIU*i-nM  «nd.r  «h«  olrtuHMUaaM  «v.w«ll  »«i  mi  tftal  of  Iha  rMp.m4.iil,  •a4  thai  llM4aUtMr 
drih.  ll«k«u  10  Iba  >ol«n  «•«  »fl6rr«|il  aal  «ilMWnl  lo  ••oi.l  Ih*  .ImiIob 
U   Tl».  pHllloaf.  •uiala«4  a  larg.  aMlab»r  of  hIIm^m..  (h>m  many  .rf  «h.>m  aolhlag  Mt 
•MalUxl  In  •app.trior  ihalr  oharga*.     fhay  kha  •■•■in*.]  m.ur  of  .a«b  wllaoma  M  farv  araat 
lMi(th.  Ih<««br  eau>la|r  (raal  .ip-aM.  ^  "^ 

UBU>i-rb«l  lh«  rM|M>B.I»al  par  «h«  •o«U»orih«  proaMHllnr..  but  thai  the  patlllonan  pa*  oaa  Imir 
Um  agata  of  iha  (BqiMtto. 

Fl»  CvuiAU :— J'al  4  d^idflr  aujoard'hui  le  mi^Hto  do  la  contesUtion  (kiu 
par  U  r«<|U^nintii  do  IMIootloo  du  r.\,)„n.lant,  I'llonoriblo  John  J.  C.  AbboM, 
<N)mmflm«iubra  doa  oommunoa  du  (Janoda  pour  le  district  akitonl  d'Arg«ih 
t«ail ;  oetta  Election  ayant  eu  lieu  lo  douse  ftvrier  1880. 

Im  requdranU  oot,  pnr  l«ur  petition  d'dlMtion,  invoqu^  i  p«a  pr^s  toua  Us 
moyena  qao  le  Hutut  inai<|ue  oomme  pouvant  scrvir  de  hAms  a  touto  Mniblablo 
contflsUtioD  d'tJlcotioo.    Le  r^pondant  a'aat  «QQ(oat^  ds  nier  les  alMgationi  dds 


and  after  they  oome  back  again.     .  '  ' 

^.— That  day  did  you  deduct  the  time  for  any  of  these  men  ^that  were' 
<;arried  up  by  Mr.  Goodwin's  teams  ?        \ 

A— Not  that  I  know  of. 

^.— You  have  a  positive  knowledge  of  this,  that  you  kept  the  time  ? 

A^ — Certainly. 

$.— Did  you  deduct  the  time  of  those  who  were  carried  up  by  Goodwin's 
teams?  *  ;  - 

A.— I  did  not ;  many  of  them  did  not  coriie  in  the  morning,  and  if  not  at 
^  work,  thigr  did  not  get  their  time. 

^  — fi'»''<l>d  you  deduct  for  the  time  they  went  away  to  vote  ? 

>!.— Not  if  they  were  takpn  off  the  works  and  brought  straight  hack  again. 

Analysant  maintenant  <|es  r^ponses  de  Sutton  et  Ics  confrohtantlavec  celles  de 
George  Goodwin,  nous  avons  un  ordre  donn^  par  George  Goodwin,  un  des 
agents  du  r6poiidant,  auz  employes  sous  son  controle,  sur  le  canal,  d'etre  4 
leur  poste  sur  le  lieu  des  travaux,  le  jojur  de  la  votation,  comme  4  i'ordinaire,  et 
que  lea  sleighs  du  obantier  seraient  \&  pour  les^conduire  au'poU  et  les  ramener 
tout  droit  a  leur  ouvrage,  et  qu'il  ne  serait  rien  d^duit  sur  leurs  gages  poto  le 
temps  perdu;  personne  n'avait  droit  de  b^n^ficiW  du  temps  perdu  pour  aHer 
voter,  que  oeux  qui  se  rendraient  a  leur  ouvrage  le  matin  de  la  votetion,  et  qui 
fleraient  transport's  an  poll  aveo  led  voitures  du  chantier,  ou  au  moins  qui  ne 
Jaisseraient  le  chantier  qu'aveo  la  permission  de  quelqu'un  de  Icurs  sup^rieurs, 


P^Mrrfpoadanlliti-niaM.  "-^^1^ 

U  Ur  «t.  d,ml  on  ^  plaint,  m^mk  i«q|tf,Ml  •,  «v.nt  .t  p«nd.nl  mt» 
demiA«  <|«,Uoo.  d.n,  1.  vu«  d«  prowourdr  ton  Mmim  imt  d«i  nwo^M 
eorr«ptrio«s  promi.  ilWK.I«m«,ot  d.  p.>,r  d,  p,^u.„du-  cnapu.  ooolr«,t^  par  ' 
mt  agMto  duraat  I'^lootioo  do  »pte«bt.  1878,  H  prworii.  .t  4t.i.(«  d.p«U 
longtamp.;  .t  d'.voi^  p.,^  era  ootnptia  apr«.  l'6l«Hlo«,  nalKr4  oa'ik  iJmH 
pr««r,u  .1  qu,  ul  payujoni  mi  co  coo.A,«en«,  lll^iii„.«,  r.„  l^j,um  aont, 
c«lu.  Jc  Mm..  WUi«n.  hotolli^r.  d.  Ht.  Philipp..  ,.ur  d^,»,««  dho.d  p.,  Wii 
•r»U  du  rtpood.nl  p«,d.nt  lV(|«,iion  d«  1878;  et  qu.lquo.  compu.  d« 
•barroiiera  pour  quoique.  pi«,tr«.,  pour  avoir  transports  oerlalna  .grftia  d« 
r«Jpond>inl  dan*  d.ff.<r«ni«.  parties  du  o«ml<$.  durant  la  mt^mc  ^Slw-tloii  II  «  (,U 
~  proovSque  ««.  OompUi  4taient  dOa  l«giUm«m«nl  («uf  iuut.fui.  leAtt  d«  1. 
pwHwripiion).  i*-^.  »•» 

Durant  le  temp.  qa«  |'oo  .•occup.lt  .cJiwrnent  de  1.  demlAre  <<leoti^,  im       ^ 
partiMn.et  promote u r.  de  IVilcciion  du.r<!iM)nd.nt,  lul  ont  fait  obMrvel  Unt 
par  lotire.  et  t6U>^nmmf,  que  do  vive  voix,  et  o«  4  diffdrente.  r«priMa»  qde  .il 
00  pay.il  p.a  oo.  oomptc,  o«l4  ferait  da  tort  4  aoo  6loction  ;  4  o«l4  iWi  inkrl*. 
Wonmnt  r^ndu,  qu'il  ne.pouTalt  et  qu'on   no  dofait  p..  sooouper  /e  om       \ 
•ompfe,  pendwit  I'^l^jlion,  "^uelqu.  tort  quil  dOt  lui  «n  risulter  folt  sod       \ 


w.'V' 


■Jl^ 


iluJufilkJibikL 


I"> 


\ 


X,  *■*"*  trop  intelligcnta  pour  ne  pas  voir^qu'ilg  auraiunt  cu  celA/travailld  oontre 

Icur^ndidat ,  et  je  lea  orois,  d'un  autre  c6ra  trop  bons  partis^s  de  leur  oandi- 
dat  pour  Bupposer,  qu'ils  auraieat,  dans  ce  can,  adoptd  un  mov^n  propre  A  mettre 
sbD  election  en  danger.     Mais,  dtt-on,  nous  n'avons  fait  on  celA,  que  oe  que 
^  nous  avions  I'htlbitude  de  faire  dans  les  Elections  pr^c^dentes ;  le'est  possible  ; 
mais  si  vous  I'avez  pratique  dans  d'autres  dleotions,  o'estysans  doute,  parcequd 
V0U8  n'aviez  pareillement  qu'^  y  gogocr,  comme  dans  le/oas  actuci ;  Et  si  oette 
pratique  est  ill^gale,  comme  je  n'en  ai  pas  de  doute,  les  eount,  non  seulement  ne 
doivent  pas  la  reconnuitre,  mais  elles  sont  obligees  d?  la  atigmatiser  et  de  la 
r^primer,  quand  la  plainte  en  est  faite  regulit^rement;  si  elle  n'a  pas  M6  con- 
damn^  plutdt  par  les  Cours,  comme  oorruptrice, /o'cst  sans  doute  parcequo 
Tocoasion  ne  s'en  est  pas  presentee.     Ainsi  je  suia  a'opinion  que  la  conduite  de 
Geoige  Goodwin  cjt  Sutton  en  agissant  comme  il»  I'ont  fait,  vis-^-vis  do  leur» 
employ^,  aocompagnee  de  la  promesse  de  ne  pasietenir  les  gages  des  emploj^s 
pour  le  temps  perdu  pour  aller  voter,  constitue  ^ans  le  sons  de  la  loi  un  acte  de 
corruption  dei  la  part  de  Qeorge  Goodwin  et  j/mes  F.  Sutton,  deux  des  agents 
dtt  rdpondant,  qui  devra  en. porter  la  rcsponsabillt^. 
^pn  se  plaint  aUssi  sous  le  mSme  chef,  mie  divers  agents  du  r^pondant,  ont 
i    par  divers  autres  moyeni  oorruptears  oheron^  &  ddtourner  les  mSmes  employes  de 
i    voier  pour  le  candidat  Chiristie,  et  en  auraient  memo  force  un  grand^nonibre  de 
I      -voter  pour  le  r^pondant,  en  les  'induisAnt  ou  for^ant  de  voter  de  viye  voix  s& 
leur  pr&enqe',  et  en  les  mena^ant  de  j^  chasser  de  leur  emploi  sur  le  canal,  s'il* 
.    ne  votaient  pour  le  r^pondant. 


Ki-h  <jml  r««.miM.BdaU  par  btir*.  fU  pt^twmit  tiMMka«p  <l«  m  rimi  4ii«  m 
M^(  d«  SM  c«Qi|>(<»,  k  MudJy  Rraiieb  I|  p,„ii  „„j,  Ju  4  p.,  p,^  |,  ^^^ 
tkom  A  UMttoUnp.     J«  M  vqU  rt«a  dana  tu«l  pth  d«  wnprooif  tUnI  pour  k 

•(rai^liMMAl  4ft.      li    ■>  a  p«i  d.   B„l  4  Mb,  DtllKrrf'qiM  <«  ftit  dufMI 
UiMtlM.     II  M  wrait  aiiiMnMal,  •(  won  upinion  Mtrail  uiuia  eontrain  a'il 
tftoit  «0Ml«l4  qs'll  ■'•  •fte(ifi!nt«nl  ratard4  U  pairiu«a(  o»i  U  pru«caa«  da  payw 
•M  ft>iiipiaa,  qnt  po«r  avoir  loAmaiaa  da  a'au  hin  un  moyan  da  oorrtiptiM 
aupr^a  da  eaui  *  qui  oaa  <i«Hiiptc»  duknt  dO.  ,  »•&  Ja  mia  qa'il  y  a'aaaai  dam 
U  prauva  pour  fkira  voir  quil  a   (Wit  Umt  o»  qu'il  davail  miauanablaowal  fair* 
po«r  r^Klar  om  «onp<a«  biaa  lonKlampa  ntnia  avant  qu'il  fttl  quaatiua  d'^laoUon 
tl  da  M  mndidalitra,  «t  qua  .il  i',  pat  |wy4  Ms  CMlll|>(a^  ii.4m  ava.i  l«  ratow 
hit  de.  d^panaea  d'rflcction  da  1878,  par  aoQ  aKant  d«laoii„n,  e'aat  dQ  •loiuiUv*- 
BMnt  au  fait  qua  laa  porwnnaa  *  qui  ila  <<(ai«nt  dOa  n'ool  paa  pr<Saeat4  laart 
•oiupt«a  auparavani,  at  an  fait  d«  I'abiwMoa  da  aon  a|i«Bt  d'iiacljon,  al  aoiai  4 
■on  ubMiica  p.m.l»nt  pluRJiun  nioia  on  Kurop«.    Qun„d  la  r^>ndant  a  dil  qa'U 
paieroit,  apr<»a  Irflwjtion,  toua  lta  oomplaa  M^itiiuea,  il  no  I'a  dil  qu'4  Flah,  A 
Ikauohainp  at  Aqualqu'aulra,  at  laukutonl  paroiqua  oaa  doruiara  lui  .uj^^raia'ai 
qu'd  ^lait  important  pour  lui  d«  loa  pajtr  i  U  im  parail  pai  avoir  eharobtf  I'ooM- 
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»  »M  -..«.  n  Buii  ouvroge.  uooawin  a  est  aiors  rendu  au  poll.  Cjuelque  temps  aj)r6» 
son  depart,  ud  mmm6  James  Wcldon,  un  des  partisans  du  Dr.  Ohristie,  est  vonu 
trouver  Jumea  Wade,  un  des/ortmew  sur  les  mdmes  oavrages,  et  sous  le  oontrole 
duquel  se  trouvait  Robertson,  et  lui  demanda  si  06  |le|Tjier  pouvait  aller  voter 
aveo  lui.  Sur  la  reponse  affirmative  de  Wade,  Eobertson  est  parti  avec  Weldon, 
dans  la  voiture  de  ce  dernier,  et  est  all^  voter  ouvertement  pour  le  Dr.  Christie. 
En  BoreDdant  au  poll  ils  oni  rericontr^  Goodwin  qui  en  revenait.  Jusqu'ioi  les 
i^iits  sont  claira  et  non  oontredita.  Le  fait  de  la  d&harge  eat  ausai  bien  ^tablie  j 
mais  ce  qui  Vest  pas  aussi  olaire,  o'cst  de  aavoir,  pour  quelle  cause  Robertson  a. 
6W  d^oharge,  ai  o'est  k  cause  de  son  vote,  ou  parcequ'il  eat  all^  voter  (ce  qui 
auraitle  mSmc  effet,)  ou  si  o'eat  plutot  pour  des  motift  legitimes.  SU^noua 
n'avions  que  les  faita  ci-dessus  et  le  fait  de  la  d6charge,  joint  i,  la  connalsanto 
qu'avait  alors  Goodwin  que  Robertson  devait  voter  pour  le  Dr.  Christie,  la  pri- 
somption  l^ale  resultant  d*  cette  ddcharge,  sous  de  telles  oiroonstances,  serait 
apparente;  il  est  claire  q6'une  telle  d^harge  devrait  §tre  considdr^  de  plei^ 
droit  dans  le  wns  du  Statut,  comme  une  pr^eomption  d'intimidation  exerc^i 
centre  Robertson  pour  avoir  vot*  ou  pouf  avoir  vot6  centre  le  r^pondant.,  Jame» 
Goodwin  nous  dit  qu'en  voyant  Robertson  aveo  Weldpn,  il  a  de  suite  oompria 
qu'il  s'en  allait  voter  pour  le  Dr.  Christie;  il  a  alors  ezprimd  auz  personnes 
qui  raccompagnaient  son  m^contentement  centre  Robertson^  pour  I'avoir  tromptf^ 
en  disant  qu'il  pr6f(«rait  rester  k  son  ouvrage  et  ne  paa  voter.  11  dit  avoir  alors- 
donn^  ordre  4  Sutton  de  le  d^harger  (il  n'est  pas  a&r  que  Sutton  fut  aveo  lui 
et  qu'il  ait  en  oone^uence  donnd  cet  ordre  a  Sutton)  ;  qu'A  tout  4v6nement  il » 
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Ifobertson  lui  a  menti  oh  allant  voter  apres  lui  itvoir  refu8iA*tl7  %IIer  aveo  lui. 
Mais  il  faut  Ibieii^  romarquer  que  Robertson  a  dit  a  Goodwin,  non  pas  qn'il  ne 
voulait  pas  aller  voter,  mais  quo  plut&t  que  d'aller  voter  pour  le  rtfpondant  il  „ 
prdferait  roster  k  son  ouvrage;  c'est  oe  qui  ressort  de  oes  paroles  "  qu'il  iUAt^, 
pauvrc,  qu'il  Hvait  dos  amis  do  I'autre  c6ti  qui  pourraient  so  trouver  bffenMSs  ; "  " 
«'e8t  aussi  a  pcu  prds  de  cette ,  manidre  que  Goodwin  a  rapport^  &  Forman,..8a  " 
conversation  aveo  Forman,  lornqu'il  a  dit  i  oe  dernier  de  dire  k  Sutton  de  d^ 
charger  Bobertson.  Goodwin- dit  o'est  paroequ'il  m'a  tromp^  queje  I'ai  d^ohargd, 
inais  vraiment  je  ne  puis  voir  en  quoi  Robertson  I'a  trompd,  en  allant  voter  ; 
s'il  lui  avait  tout  simplement  dit  qu'il  ne  voulait  pas  aller  voter,  il  y  aurait  pout- 
8tre  quelque  ohose  de  plausible  diins  rezplioation  de  GK>ndwin  ;  mais  oe  n'ost  pas 
oolil  que  Robertson  a  dit,  et  il  ne  me  parait  pas  raisonoable  de  oroire  que 
Goodwin  I'a  oompris  ainsi,  quiind  lui-meme  a  rapports  k  Forman  que  Bbbtirtson 
lui  avait  dit  qu'il  pr^fdrait  no  pas  aller  voter,  paroe  qu'il  avait  dos  amis 
de  I'autre  o6t^  qui  pourraient  fitre  m^oontents  ;  Goodwin   n'a  pas  dfi  com- 
prendre  autre  chose  de  cel4,8i  oe  n'ost  qu'il  prdfi^rait  roster  kwn  ouvrage  plutfit' 
que  d'-aller  avec  lui  p<|ur  voter.     En  donnant  oette  interpretation  A  la  conversa- 
tion do  Robertson  aveo  Goodwin,  la  soule  raisonnable  dans  les  oirconstanoes, 
comment  accepter  la  pretention  do  Goodwin  qu'il  a  iomx6  ordro  de  d^oharger 
Robertson,  paroequ'il  I'a  tromp*  ?     II  a  tremp^  son  attente  ou  ses  esp^rancoB, 
mais  c'est  tout ;  Goodwin  s'attendait  tout  naturellement  quo  Robertson  n'oserait 
pas  aller  voter  avec  un  autre  quand  ee  dernier  avait  refus^ 'd'aller  aveo  lui ;  et 
quand  Goodwin  a  donn^  ordre  de  d^ohargor  Robertson,  il  I'a  fait,  non  pas  parce 
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mmmftt  4m  Kysa—  ^  mi  ^  |^y4«  •««•  «fHi«  «>«««.  u  ••«  4  p**mnmm 
^•11  !*•  mftoy^*  ^r  4m  Im  •tff«f«ftM^  m  Jm|«'a  «  «W  >  mminif  m(i  ' 
4UM  L»  t4pm4»ni.  tl  m(  trai,  pa#aU  atuir  t4p^a  m  piLsMnl  .|«  11 M  004 
WUIU«««ii.  M«ia4«iJMHHMal  il  M  |«  fm  fail  wentrtmmnnl  at  4«  boaM  Ibi, 
f«k.,M  <|«p«i«  M  iMipt  U  M  •'•H  ^  Mrap4  4*  t^kf  rw4N  tMifM  A  «t 
4«rnt«f  .|«  M  q«n  a  Ml  4a  tM  ti^m,  9^  ^t'U  •  •Mitostf  4  ln  mii^itin 
«miM  an  4*  M>  tab  ai  ^m  m  qui  fbd  voir  4'ivaalac*  «!•'»  •'^•»  !*• 
•4rk«i,  mmd  U  «lMr|Mil  ami  Ih  4.  «•  1160 UO,  aaai  <,m  ^w^mm  mmM 
•t^  nra  MffW  m9,  U  ••  44MmIi  «fM«  «•  lb.  4mo  Im  Kvi«  4*  m 
totUtS,  (witir  uM  MmbUbU  ^mmt<  d«  IK^O  ^,  •!  4«  to«l  mI4  I' cm  «niMi«t  i|«1t 
Ml  r<a|K>aa«bi«  p«rMMinfiU«n«iol  dm  mim  4a  «^Hpllwi  aoMaala  par  WiUiaoMon. 
mm  aflwl.  ^  ^        '  y 

t*o«t  pe^voir  d^Urtr  I*  r4|HM4aal  rMponiifbl*  paraonnalboMnl  Jm  mum  4t 
Mn  aitanl,  II  fkul,  <Jana  mon  oj>iBl«)n,.(«i  ^|  md  MmbI*  lira  lopinion  da  Um»  Im 
•airun,  •(  «ir«  oontorma  4  l«  juri^ifrutkaMj  qu'tl  ait  aaiuriiA  diraatawanl  Ml 
iuairNtviitanl  I  u(«  d«  mm  ngtai.  Jl  m  p«ttt4ti«  q\t«ali(ia  ki  d'uM  aul«rii»-  - 


0-   r»-rf^',        J.   . 


uu  n  a  nen  rciuarque  ou  i-ctenu  de  la  oonveraution  enire  rod  pdre  et  Thomas 
Owens,  qo'une  ohoee ;  oo  sont  lea  mota  suivants ;  "Mr.  Thomas' Owena  said  if 
niy  Hither' would  go  and  vote  for  Mr.  Abbott,  bia  day  would  be  made  good," 
quoiqu'il  ait  M  dit  bion  d'autres  ehosea.  Et  clle  admet  qvtb  aon  pdre  lui  a  aouvent 
rappel^  oea  paroiea.    Je  orois  qu'il  acrait  dangercuz  do  faire  reposer  le  sort  d'una 
Election  aur  un  t^moignago  du  genre  de  oelui  de  cette  jeune  fille,  Ce  t^moignage 
pii^de  cbi6,  noua  rtetona  aveo  le  t^moin  Bobertaon  d'un  cdt^  et  le  t^moignago 
de  Thomaa  Owena  de  I'autre.     itobertaon  dit  que  Owena  lui  a  dit  que  s'il  votait 
pour  le  r^pondant,  aa  journ^  lui  aerait  payde,  Ai«  daif  would  be  made  good,    y 
-  donnant  &  entendre  que  a'il  votait  pour  le  K^pondai^t,  lui  Owena,  lui  payerait'sr-^ 
joumde  ou  verrait  A  la  lui  fairo  payer  j  Owens  admet  qu'il  lui  a  dit  qu'il  ne 
perdrnit  pas  aa  journ6e  a'il  allait  voter,  ipaia  Uaj^te  qu'il  lui  a  dit  qu'il  ne  devrait 
pas  perdre  aa  joiim^  parceque  lea  Goodwin  pour  qui  il  travaillait,  avaient 
I'habitude  de  no  paareteirir  k  leors  hommea  le  teinpa  employ^  par  euz  pour  aller 
voter,  d'un  o6t6  ou  de  1  autre,  pourvd  qu'ila  ne  s'absentent  que  le  tempa  n^ceaaaire 
pour  aller  voter  et  revenir  k  lenr  ouvrage.     D'aprda  lui,  il  n'aurait  rien  promia^      - 
maia  aeulemcnt  ezpoa^  la  coutume  suivie  par  lea  GFbodwin  de  payer  leura  hommes, 
aana  rien  retranoher  pour  le  temps  employ^  pour  aller  voter.    Ces  deux  itfmoi- 
gnages  ae  contrediaent,  et  conE^uemment  ae  nullifient ;  ce  qui  fait  que  les 
requ^ranta  ae  trouvent  aana  preuve  pour  appuyer  leur  all^u^. 
Je  conaiddreen  consequence  ceiuoyen  non  prouv^.  "  ~  '  * 

Je  paase  au  oas  que  Ton  a  d^sign^  &  I'aigument  sous  le  titre  de  open  voting. 
Voioi,  k  ce  sujet,  les  al%ations  des  requ^ranta,  dans  Icur  articulation  de  faits: 
"That  Huch  of  Hai'd  votftra  bo  voting  (au  polla  Noa.  S,  (i,  ft,  Ul  anH  11)  i>r  nnn^ 
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■  ""J-  ''«>»««*^  M  m>rm  4m  IIM  00.  iMk  hkm  b  mmutit, ,  e^  a  n'w 
*,!T  T**  '''"'  y  •*»  ••  ^  ilfwm  MlTMfabalM*  hum  4«M  «llt  4lw. 
ttwi  pjt  I*  •ff..to  im  t4fmn4»»t,  tl  nm^^f*,  mim»  fttmH  i|«'aM«M 
ftHi*4t«w|HO00  sti  IM  ^«|4o;4.  •«  44fnm»  llH(ill«Ma     J  .4  ui^^ft 

iaa«M  ^Bi  ufi^n««ti  4  f,w«iHa|,Mi  wMilraira,  m  iM««  ^«m4  |  •  «  «hMM*  Am 
*^m  **i, "^  *!?^******  ^•*  •^••''»  '•  •'^  •»»"  «•>  «M4U«i     !l  Mfli 

«a^Mr.  lU  M  fall  Hm  mmiu  pemt  U  •ppm«i*«r  ««  IUm  fiimwm  ^t'U  kt 
•  •  ap|irmiv4«  vobiitdrmMit  «t  •*•<  «rtnii.i««n«» .!«  «««m.  J«  m  «Qb  4mm  b  ^^ 

t\»i  **•  '^««"**"'  '♦«•  1«»  P««—  •«'•  f4-  «o«««  .ppfnbatio.  im  uim  4» 
WIUteMMM.  •«  eMtrtift  U  •  iM^ra  4il  q.U  m  vo«UU  p^  f«tH.a.iu.  m 
JJ|»«M,  H  qaand  WllU.mM«  m«  all4  pe«r  l«l  pMkr  «•  MitaaftK  «  •  »Wy4 
b!!****^  **  '  '^^^'*  *"»*"'•  *<«'"  «•  »««UI»  avtiir  rUn  4  fair*  avM  mU 
Pw  ■•  pMt  U  RM  panrii  imiMMibt.  <i«  tmuw  Hm  dan*  Uml  mU,  pmtr  m 
Jj^tff  It  iM^  li  Npondani  rwpoMabk  p«rH>a»iil4i««n(  dw  aAitia  4« 
■WnU*iii«n'io«  ,R^|.  dan.  I.  dJu  tfl««(Jon  d«  I87H,  «oo««rn«nt  luMM  ««•  «• 
4«fai«r  a  fiut  da  «i>4i|M.«i  4|««rtkM.  ? 


^   *^_'-ii,;Jfa. 
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ino  monnH  oi  Dottor  latimidating  voters  was  afforded,  whiohjworo  fully  availed  of 
by  ro8i)ondenf8  8oid  agents,  who  in  fuot  oounsoliod  and  oo-Qp«r«t«d  with  raid 
Douglass  in  said  illegal  and  corrupt  acts ;  that  owing  to  said  Douglass  refusing 
to  sdminister  the  oath  of  Inoompetonoy,  to  mark  btlloU  to  voters,  and  to  his 
keeping  no  record  or  entry  of  voters  whose  papers  he  marked,  petitioners  are 
deprived  of  the  means  of  fuJIy  knowing  who  were  all  the  voters  induced  or  oom- 
|)elled  to  vote  publicly  or  who  did  vote  publicly  as  stated,  but  among  those  who 
<iould  havfl  marked  their  4fWn  bal^^^s,  but  were  corruptly  induced  or  compelled 
to  permit  them  to  be  marked  for  them,  were  Alexander  Cadleui  of  Chatham  &o 
(on  en  nomme  U9  oertlain  nombre) ;  that  the  said  William  Owens  morMvor 
actively  interfered  in  tlie  poH>ith  the  freedom  of  franchise  of  said  ehictors  and 
told  each  of  them  as  they  ca^e  into  the  poll  to  vote  that  it  was  not  neccssaiV  for 
them  to  mark  their  own  ballots,  and  instructed  them  to  ask  the  said  Douglass 
to  mark  tl^eir  ballots  for  them,  which  he  invariably  did  as  aforesaid  in  (he 
presence,  of  said  Wm.  Owenvand  other  unauthorised  to  be  present." 

La  prcuve  ^tablit  qu'un  certain  nombre  de  voteurs  qui  ont  vot6  au  poll  No.  6 
onteu  leurs  bulletins  marquds  par  le  Ddput«J  Offioier  Rapporteur  sans  qu'on  ait 
fait  prStor  a  ces  voteurs  le  sorment  qu'ils  ne  pouvaient  marquer  lours  bulletins 
€ux-m6me8,  tel  quo  requis  par  la  sCo.  48  de  I'acte  deselections  de  1874 telle 
qu'amendcJo  par  h  seotiw  8  de  la  41  V.  ch.  6,  et  oela  malgr^  Ics  protestations  Qt 
objections  faitcs  jar  leareprdsenttfhts  du  oandidat  Christie.  Quclques-uns  ont 
mfimo  jrot^  ouvWtement  en  faisant  marquQr  leurs  bulletins  duns  U  salle  oil  «e>^ 
tonafent,  en  outre  da  Ddput^Officicr  Rapporteu.,;  ek  les  reprtSsontants  as8erment<$^ 
■dea  dcm  CMdidat-».  At  nlusieura  autreii.  nn  ,1.^nU>,n»  ».a.>.>  >. \..^^^  Umii\ 


»Mp4fiMliiM  If  w»imi,|t»  mm\»nfm»  Aim  wmm%  mmik  m. 
minimkmfy.—i tU  Mti  aiH  hm  t»trW  ^tmff  inm n»wdbmtj  h  i  ^  1  «i»» 
In  W iwrmH*  4  cNto  4iw*al*   4«  4*f 
'III  dawlint  k  1  jMviM.  |»i  4«in<lwi  I 
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du  sorutin," 

*  Et  le  Bous-officier  rapporteur  eiig«ra  du  votant  qui  lui  fera  oett«  demande, 
avaftt  qu'il  ne  vote,  de  faire  aermont  de  bod  inoapaoittf  &  voter  aana  oetto  aide' 
aeloD  la  formule  auivante ;  ' 

''  Je  jure  aolennellcmcnt  qtfq  je  ne  aaia  pas  lire  et  que  je  ne  puis  comprendre  le 
bulletin  de  vote  de  manidro  i^  le  marquer,  (ou)  que  je  suis  incapable,  pour  oauae 
d  infirmity  physique  (selon  le  e^)  de  voter  sans  I'aide  du  sons^fficier  rapDor- 
teur."    ',  '  *^*^ 

1  u^n  '*  «o««H)fioler  rapporteur  insorira  en  regard  des  noon  des  votants  doat 
lea  bulletins  nuront  M  ainsi  marques,  en  susdeoe  qui  est  requu  par  Is  quarante 
neuvidnie  section  du  pr<<8ent  aote,  la  raison  par  laquelle  oltaque  buUetia  a  <St^ 
marqud  par  lui."  (  ,^ 

La  loi  ayant  ainsi  d^termtn*  le  ni6de  de  voter,  il  est  dair  que  tonte  autre 
rfanidre  do  le  faire  non  autoris^  sp^oialement  par  le  Stotut  est  ilMgale  •  et  lea 
V4^e8  donnas  et  rcjus  nutremont  que  1.  loi  le  requiert  ne.  sont  pas  des  votes, 
dans  le  sens  de  la  loi.  Daps  le  ca8\otuel  nn  bon  nombre  de  votes  ont  6t6 
donnds  et  re^us  an  poll  No.  6  de  la  manidre  que  j'ai  mentionn^;  et  de  plus  le 
sous-oflBoier  rapporteur  n'a  pas  inscrit  en  regard  des  noms  de  oes  votanta  dont  U 
a  marque  les  bulletins,  la  raison  pour  laquelle  ohaque  bulletin  a  iti,  marqud  par 
lui ;  oe  qui  est  une  autre  ill<?galit<5.  Mafntenant  ccs  ilMit^  devront^lles  avoir 
pour  effet  de  faire  declarer  I'dleotion  nulle?  La  section  80  du  Statut  dit  qae 
"  nulle  Election  ne  sera  annuUde  d,  raison  de  I'inacoiiniplissbment  des  ibnnalit<$s 

!.?!!"**"  r'u'^JT^?''*.'"^  ^^^  les  operations  de  la  votatidn s'Uappert 

.u     ^'.j^Vwmu^rlr  da  1>  iniuBiiuu,  quu  loriJ|)««tl5nr(51eoforaKr" 
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fte«s  pMtJsan  <t«  t4fm4tMt  «i  *m  <t«  mm  Mi  ll  MffWI  4«anl  11 
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•M  «liMto»«  It  ipMivttA  I  «Ni«  iMi  it  ^Hat  4  la  *wr«^W«  Mate  M  ll  •>  • 
iIm  4i  iMi  ««|||i  t«  «wiiniN.  «MMM  ^  fal  411,  la  t4pm4m^  a  pHiMi  «• 
•»i»i«t*fa  affanmMwrt^tMM  «««fllM  «»•«  I.  4MMii4a.  i'M  a«ii  fallllf«% 
^«'U  •'•tail  |M  4a  rvla^  4a  tr^kdn  4kvmtm  b^mw  mhIm  UI,  pmt  mmm 
Htaai*.  C'Mt  btoa  h  •••  4t  41lM  mn'h  Jn^t.  «•  alMir  <1«  la  (our  HttyatM^ 
4aM  i*  «aM  «i  Jt«|«a»eaff«l«,  f  v.  dMi  Ht^  4i  h  Otw  fl«^MMa,  ^  tM^ 
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\^,     *^  Vl^'^  1""^'°"  ^'''"i  "^  P*'^*'"*  ^"«>"<*  J"  »•>«  pn«urement  of  an 
Abbott      office  fo/t.B,8elf  or-,  friend,  mu«t,  m'  doing  to,  necessarily  be  considered  as 

V  k    8«%  of  a  corrupt  act.    IS  fact  i|Be>fnsep,io  aid  a  political  friend,  when  the 

.      Jcqwst  that  was  madeto  brm  to,  do«.  i^as  reasonable,  bis  rcfusafwould  suggest 
;       the  ide«  that  he  was  becoBiihK  luJse  to  his  fi^end  and  his  party,  and  it  might 
,:  be  charged  (gainst,  hitn  that'  ie'was  then  icting  from  corrupt  motives 
.     Etpluflloin,  Alapage27^,  ilajoute; 
.       '•  When  Mr,  Laflammb  first  made  the  promis^  unobjectionable,  as  a  promise 
made  to  a  political  friend  to  oblige  him,  and  was  harmless  and  not  improper  " 
Mais  ajoute-t^n,  Tacto  du  r^ppndant,  en  obtenant  le  ohangement  en  question 

a  eu  Uffct  d'intfuencer  en  sa  faveur  les  iSlecteurs  de  Shrewsbury,  et  oonsiquim- 
ment  il  doit  fitre  consid^id  oomme.  un  acte  do  corruption  do  la  part  du  R<Spon- 

.     Avec  ee  raisonnement  un  candidat  se  trouverait  singulidreme^restreint  dans 

tout  le  teigps  quQ  se  fcrait  le  travail  de  I'elcction.    Ca  nous  menerait  jusqu'i 

^    -  direqu'il  ne  pourra  ricn  faire  pendant  ce  temps  qui  ait  la  moindro  tendance  A 

iavoriser  sou  comtd.     11  serait  ddfendu  a  tout  candidal  pendant  oe  temps'de 

soccuper  du  bien  fitre  ou  de  toute  chDse  qui  tendrait  &  I'avantage  du  comte  on 

de  toute  partie  du  corotd,  sous  peine  d'etre  rdpufd  avoir  voulu  oorrompre  fes 

voteurs.     Ce  n'est  certainement  pas  ce  que  .veut  la  loi.     Ce  qu'elle  veut,  o'est ' 

.  que  Ion  ne  fusse  pas  d|pendre  st>n  acte,  ou  I'avantage  que  I'on  procure  4  ua 

comtd  ou  a  upe  partie  di  mmt6^  vote  d'un  ou  des  elpctcurs ;  elle  veut  autre- 

ment  quo  les  electeurs  s6ient  hm  libres  de  vot^r  comme  il»  I'entendront  et  p<tor 

qui  lis  voudront.  Dans  %  oas  actuel  y  a-t-il  quelque  chose.qui  aurait  pu  mtA 

e  vote  des  dlccteurs  de  Shrewsbury,  ou  les  oontraindre  A  changer  leurs  votes; 

•  1  acte  du  r<;poiidant  en  favorisant  ce  ehangement  dans  le  transport  des  malles,  a 

■>       pu  etre  un  inducement  pour  les  dlccteurs  de  cette  localite  de  voter  pour  lui  ■ 

mais  o'est  un  inducement  parfaitement  legitime ;  paroequ'il  I'a  fait  sans  conditioa 

-;        et  sans  projpcsse  d'aucuno  espt^ce,  ni  de  sa  part  ni  de  celle  de  Chambers,  ni 

f..      meme  de  la  jfart  des  voteurs,  qui  ne  phrai88en(!.pa8  mSme  avoir  6te  consultds  sur 

•  ce  qu'ils  feraient  dans  I'dlection  et  pout  qui  lis  voteraient  dans  le  <^  06  le 

ehangement  serait  obtenu. 

Je  Euis  d'opinion  en  consequence  que  cette  charge  est  mal  fon^^e  et  comme 
charge  personnelle  contre  le  rdpon^ant,  et  uSme  comme  charge  centre  Chambers 
comme  agent  du  r^pondant.  '      •      ' 

Je  passe  maintenant  aux  charges  contre  les  agents  du  rdpondant.  Je  les 
prends  dans  I'ordre  qu'ils  ont  ^e  prdwnt^s^  la  Cour  lors  de  la  plaidoierie 
verbale. 

Voici  I'accusation  telle  que  portde  dans  les  articulations  de  faita;  «  That  a 
general  and  oigahized  systein  of  illegal  and  corrupt  iit^iMfiment  to  the  vbters^t 
Mid  election  was  alsa- carried  on  by  respondent  at  such  election  and  byfcS 
agents,  with  his  knowledge  and  approval,  particulailjf  witb  reference  to  letting^ 
of  the  work  yet  to  be  done  on  said  Greoville  canal -by  public  trader  \  that  th* 
said  respondent  and  his  agents  gave  and  representeS,  and  promised  and  held  out 
the  corrupt  inducement  to  the  electors  of  said  electoral  district,  and  especially 
to  the  electors  voting  at  the  polls  in  ChathaA,  GrenviUe,  St.  Andrews  andi 
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Laohuto,  at  said  clectioD  that  if  he  the  respondant  were  elected  he  would  endeavor  "<«i"o»  et  ai. 
to    cause    said   work  to    be  let  by    public    tender    and  prevent    the  same      Abbrtt. 
from  bei*i^  monopoliied  or  done  by  said  Goodwins  without  such  letting^  by 
tender^ib. that  the  electors  of  said  county,  and  especially  of  said  last  above  " 
named  plaow,  would  derive  great  beneBt  and  advantage  from  such  letting  by'^       ""/, 
tender  of  ^nid  work  and  obtain  employment  for  themselves  and  their  teams  on 
said  workman  which  the  said  respondent  and  his  agents  before  and  during  said 
election  promised  to  do  and  have  done  or  oaiise  or  endeavor  to  be  done,  or  havo 
igne  corruptly  to  influence  voters  of  said  electoral  district  generally  and  especi- 
ally those  of  Chatham,  Grenville,  and  St.  Andrews,  and  to  corruptly  promote 
respondent's  election,  which  it  efiFectually  did,  Respondent  having  secured  cor-      " 
ruptly  thereby  more  than  his  whole  majority  of  votes ;  ^ 

That  anjong  the  electors  who  were  corruptly  influenced  at  said  election  by  . 
said  corrupt  ftprcsentations^promises  and  inducements  of  respondent  and  of  his 
agents  to  corruptly  vote  and  support  respondent  and  work  for  him  at  said  elec- 
tion, and  to  become  election  agents  of  respondent  thereat,  and  who  made  and 
used  such  corrupt  promises  i^nd  inducements  to  influence  each  other  and  other 
voters  to  vote  for  and  work  fpr  the  respondent,  were  the  said  George   0.  S. 

Conway,". Et  un  grand  no^bre  d'autres  electours  nomm^s  &  la  suite,  en  outre 

de  plus  de  cent  qui  ne  sont  pas  ^omm^a:  * 

II  n'est  maintenant  question  qiie  du  nomm^  Conway  comme  ayant  ohercbe  a  . 

cxercor  la  corruption  dont  on  se  ^aint  dans  Ce  paragraphe,  les  P^tltionnaires 
ayant  abandonnd  teute  pretention  sV  ce  point  centre  le  r^pondant  pereonjoelle- 
ment  et  contre  les  autres  personnes  nkentionn^es  dans  oe  paragraphe. 

La  question  telle  q)4»  r^duite  est  de  qavoir  si  George  0.  S.  Conway,  ^tait, 
durant  I'^lection  de  rSvrier  188^,  un^^  agents  du  r^pondantet  si  comme  tel  il 
a,  durant  cette  Election,  influence  ou  68say6  d'influencer  indftment  grand  nombre 
d'^lectsurs  et  nojimdment,  James  Byrne,  Wm.  Bennett,  et  David  Moncriefe,  en 
les  incitant  &  voter  pour  le  r^pondant  et  leur  disant  ou  promettant,  que  si  le 
repondant  ^tait  6ln,  ce  dernier  ferait  donner  les  ouvrages  du  dit  canAl  par  oontrat, 
et  ^ue  par  co  moyen  ils  pourraient  avoir  do  I'ouvrage  pour  euz  et  pour  leurs 
chevaiiz  dans  ces  travauz. 

La  question  de  savoir  si  Conway  ^tait  un  des  agents  du  repondant  ne  souffre 
pas  dedifficult6,,il  le  prouve  lui-m6me  olairement,  ot  les  avocats  do  repondant 
I'ont  mdme  admis  tors  de  la  plaidoirie.  "s 

Sur  I'autre  question  11  y  a  plus  de  diflBcultd :  Pour  ^tablir  letir  pretention  4 
ce  Biyet,  les  requ^rants  ont  fait  entendre  comme  t^m^ns,  Conway  lui-mSme, 
Bume,  Bennett  et  Moncriefe.  Ha  ont  aussi  fait  entendre  an  mmm6  Kerr, 
mais  ayant  admis  4 1'argament  que  ce  tdmoin  ne  prouvait  rien,  je  n'ai  pas  dft 
m'en  occuper.  Le  repondant  de  son  cot^  a  fait  entendre  de  nouvean  Conway  en 
contrepreuve  et  Henry  Bradford.  Puis  les  reqn^rants  oat  ensuite  fait  entendre 
en  oontrepreuvele  mdme  Bume  etlafemme-deMonorieff.     • 

J'ai  tu  6t  relu  avec  le  plus  grand  soin  h  deposition  de  Conway,  qui  pent  se 
r&sumer  comme  ceci.  Je  me  suis  oocupe  aotivement  de  selection  du  repondant ; 
j'ai  vu  un  grand  nombre  d'^Iectenrs  4  oe  sujet,  surtont  dans  les  parties  du  oomtd 
plus  rapprooh^ea  du  canal ;  je  leur  ai  parie  de  protection,  mais  surtout  de  la 
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•I-  question  du  oiinal ;  tous  paraissaicnt  ddsireux  que  les  outrages  du  oanal  fussent 
donnds  par  contrat  au  moyon  do  souinisHions,  afin  que  si  io  contrat  tombait  entre 
d'autres  mains  que  celles  de  Goodwin  lis  pussent  avoir  une  ohanoe  d'y  avoir  de  t 
Touvrage,  c'etait  leur  oj)inioD  que  si  les  ouvrages  6taient  donnas  par  contrat,  ils 
y  auraient  do  I'emploi  pour  euz  et  lours  ohevaux.  lis  comprenaicnt  et  jc  leur 
disais  qu'il  4tnt  dans  leur  inUSrSt  d'elire  quelqu'un  qui  pourrait  obtenir  que  ces 
travaui  fussent  donnas  par  contrat;  pour  les  induire'il  voter  pour  le  repondant, 
je  leur  disais  que  s'll  <Stait  diu  je  oroyais  qu'il  avait  assez  d'influonoe  tvupr^s  du 
OottVernement  pour  obtenir  oe  ohangement,  plutot  que  le  Dr.  Christii.  Cette 
question  a  exerc^  beauooup  d'influoap  dans  cette  partie  du  comtd.  J'ai  tenu  ce 
langoge  aux  MoncrieflFs,  aux  Carpenters,  Dolan  et  autres ;  c'est  ]k  je  crois  un 
r6mm4  aussi  correote  que  possible  de  fcoute  cette  ddposition ;  laissant  toutefois  de 
c6t6  tout  ce  que  je  crois  n'avoir  aueune  influence  sur  la  question. 

Je  ne  vois  rien  dans  tout  cela  qui  puisse  8tre  considdrS  comme  constituant, ' 
de  la  part  de  Conway,  la  corruption  que  la  loi  a,  en  vue,  en  matidre  d'dlection. 

IJ  n'y  a  pas  de  doute  que  le  langage  de  Conway  a  pu  influencer  un  certain 
nonabre  d'dleoteurs  et  les  induirea  voter  pour  le  repondant ;  mais  il  ne  suffit  pas 
qu'il  y  ait  eu  influence  exercee,  mai^  il  faut  que  cette  influence  soit  exercdo  par 
des  moycns  reprouvds  par  la  loi,  c'est-4-dire  par  la  corruption,  corrupt  induce- 
ment$. 

Toutce  qu'on  peut  reprocher  i  Conway,  c'est  d'avoir  dit,  qu'il  oroyait  bien 
c|uo  si  le  repondant  dtait  dlu,  il  aurait  assea  d'influence  aupresdu  Gouvcrnement 
fMiur  obtenir  que  I'ouvrage  du  canal  soit  doflnd  par  oontrat,*«uivant  la  loi,et  que 
lui  Conway  userait  de  touto  son  influence  et  ferait  tout  ce  qu'il  pourrait  ptfur 
obtenir  ce  changement ;  ajoutant  que  cela  dteit  dans  leur  intdret,  vfi  que  (a 
leur  donnerait  la  chance  d"^  avoir  de  I'ouvrage.  II  n'y  a  pas  14  de  promesse  que 
le  rdpondwjt  ferait  donneRfou"vrage  par  contrat  ni  mgiue  qu'il  travaillerait  pour 
I'obtenir,  mais  seulement  une  forte  croyance  de  la  part  de  Conway  que  le  rdpon- 
dant  s'y  pr6terait  volontiers,  et  que  vik  son  influence  aupris  du  Gouvcrnement  il 
pourrait  facilement  I'obtenir,  et  que  qn  leur  donnerait  une  grande  chance  d'avoir 
de  I'ouvrage ;  c'est  repr6.senter  des  faita  sous  leurs  plus  beaux  jours  et  en  tirer  les 
conclusions,  voili  tout.  Je  ne  vois  pas  de  mende  ou  promesse  corruptrioe  en 
cela.  L'intention  du  Idgislateur  n'a  pas  dtd  d'empfioher  pendant  I'elcction  de 
ecruter  et  mettre  au  jourtoutes  les  aptitudes  et  les  moyens  qu'un  candidat  peut 
avoir  plus  qu'un  autre  pour  obtenir  ou  faire  faire  des  changements  ou  des 
ouvrages  publics  ou  obtenir  des  avantoges  pour  leoomtd  qu'un  autre  ne  pourrait 
peut-etre  obtenir.  C'est  ndanmoins  ce  que  p^irait  ^oir  fait  Conway  dans  le  oas 
actuel.  C'a  eu  de  I'influence  sur  les  dlecteure,  il  le  dit  lui-m6me,  mais  suivant 
moi  cen'csfpas  cette  influence  corruptrice  que  la  loi  a  en  yu  de  punir.  II  n'a 
promis  qu'une  chose,  c'est  qu'il  travaillerait  de  toutes  ses  forces  et  emploierait 
toute  son  influence  pour  obtenir  le  changement,  e'est-4rdire  que  les  travaux  du 
canal  fussc^t  donnds  par  soumission  si  le  rdpondant  dtait  dlu. 

Mais  si  ce  langage  avait  dtd  employ^  par  le  candidat  lui-meme,  je  dirais  aveo 
le  Juge  en  chef  de  la  Cour  Supreme  dans  la  cause  de  Jacques  Cartier  que  cela  ■ 
se^ait  insuffisant  pour  fitre  considdrd  oomme  propre  k  exercer  une  influence  cor- 
ruptrice auprds  des  dlecteurs.''  A  plus  forte  raison  si  oe  n'est  qu'un  simple 
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oaballeur  qui  leur  tient  ce  langage;  il  doit  avoir  droit  de  l«ar  indiquer  06  est  "'""^/»  •»► 
leur  int^ret.  Voioi  leu  paroles  du  savant  jnge  en  chef,  p.  249  dul2e  vol.  des  Abbott 
Bapports  de  la  Cour  Suprfime :  Eilcs  s'appliquent  parfaitement  aa  present  oas ; 
"  I  do  not  know  that  the  candidate  would  be  going  niUch  beyond  the  proper 
,'ine,  if  he  were  to  say  that  if  obbasion  offered  he  would  /lercise  his  influence  ia 
favor  of  his  Constituents,  whether  in  the  bestowal  of  oflBoes  or  in  other  matters 
in  which  they  were  interested.  If  in  his  speech  he  would  limit  his  favors  to 
,thoso  only  who  would  support  him,  it  might  then  be  said  he  left  the  proper  puih 
and  held  out  direct  inducement  to  each  to  vote  for  him,  and  in  that  way  was  / 

endeavoring  to  corrupt  the  constituency;  and  yet,   promising  to  do  what  ho 
could  for  his  constituents  in  general  terms,  would.eto  most  minds,  imply  quite  as 
much  as  the  more  direct  offer  I0  give  offices  to  those  who  helped  hiin,"     loi 
comme  dans  !e  ens  supposd  par  le  snvant  juge,  il  n'y  a  pas  de  promesse  faite  i. 
pchwnne  en  particulier,  ni  &  ceuz  qui  voteraient  pour  lui ;  oe  n'est  au'contraire 
qu'une  id6e  gen^rale  ^mise  par  Conway  que  si  le  Rdpondant  ^tait  4lu,  tons 
^    auraient  la  chance  d'avoir.de  I'ouvrage^;  sans  toutcfois  rien  promcttre  si  00  n'est 
"'  ^que  lui-m6me  ferait  tons  ses  efforts  pour  obtenir  le  changement  d&irt  par  Ics 
.i^lecteurs, 

[   '  Je  suis  d'opinion  qu'il  n'y  a  pas  dans  la  deposition  de  Conway,  preuve  de  -  :"" 
promesse  cm  menses  corruptrices  de  sa  part  suffisante  pour  justifier  Ics  Eequ^tonts 
dans  leurs  pretentions: 

Maintenant  quant  auz  cas  particuliers  (en  rapport  aveo  oette  m6me  accusa- 
tion) de  Byrne,  Bennett  et  Moncrieff,  a  qui  les  Bequdrants  pr^tendent  que 
Conway  a  fait  des  promesses  sp^ciales  et  corruptrices,  au  sujet  du  mSme  canal, 
pour  les  induire  a  voter  pour  le  R^pondant,  il  y  aurait  peut  fitre  assez  dans  leurs 

^depositions  pour  etablir  des  promesses  corruptrices  a  eux  faites  par  Conway 
surtout  4  Bennett  et  Moncrieff,  s'ils  n'^t^ient  oontredits  chaoun  par  Conway  tt  - 
Bradford.  /  \     . 

Jlai  lu  pes  t^moignages  aVec  soin  et  je  suis  d'opinion  que  les  depositions  des 
trois  tembins  Bume,  Beunett  et  Moncrieff  sent  suffisamment  contredites  par     /  ' 
Ojnway  et  Bradford  pour  m'obligor  die  ne  pas  y  attaoher  i'importance  tju'elles 
ponraient  avoir  sans  cela. 

Je  orois  en  cons^uence  oe  moyen  non  fonde.  • 

Le  cas  des  Groodwin. 

On  s'y  plaint  des  menses  corruptrices  et  intimidation  g^nerale  ooiltre  les         / 
employes  du  canal  en  les  obligeant  de  se  rendre  A  leui-  ouvrage  le  matL  de  la        '^ 
votation,  pour  etre  conduits  de  14  au  poll,  dans  les  voitures  des  dits  Goodwin,    '     I 
sous  les  yeux  et  le  controle  de  oes  derniers  et  de  leurs  agents,  aveo  promesse  de        ' 
ne  rien  deduire  pour  le  t^mps  perdu  pour  aller  voter,  et  en  controlant  ainsi  leur 
vote  par  le  moyen  jJe  I'intimidation  exercee  sujr  eux  par  la  presence  des  dits 
Goodwin  et  de  leurs^agvits.  .      , 

Voioi  quant  4  la  question  de  faits.  James  Goodwin  avait  I'entreprise  de 
travaux  sur  le  canal,  oii  il  6mployait  nne  centaine  d'hommes ;  Plusieurs />r€me» 
oonduisaient  oes  homme? ;  George  Goodwin  dirigeait  les  travaux  eomme  General 
Manager.  George  Goodwin,  dit  dans  sa  deposition  qu'il  s'est  occupe  de  I'eieo- 
tion  de  fevrier  1880,  qu'il  a  rencontre  plusieurs  fois  I'agent  d'eieotion  du  Re- 
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pon^t  assists  4  plusieurs  assonibl^os  do  comit^  ou  reunion  privde  do  partisans 
•  tI^"*^*"*'  1"'*'  *  <'"*'*"^  ""Pi'es  des  employes  du  oanal ;  finfin  il  ^tait 
6videnho«ft«.et  doit  6tre  oonsiiWrd  comme  ayant  dtd  un  doa  agents  du  Rdpondaiit 
dans  cette  Election,  ,v  i~"«uui 

On  trouvera  aussi  dans  sa  ddposition  qti'avant  le  jour  de  la  votation,  ij  a  dit 
aux  Foremen  surveillanU  ou  au  moins  u  quciques-uns  d'entre  ouz  do  dire  aux 
homines  que  les  voitures  scraient  lil  pour  lea  conduire  au  poll  et  les  ramener 
aussitot.  Void  comment  il  s'exprime:  "  I  told  them  that  the  teams  would 
come  along,  and  that  the  teams  would  bring  them  right  back  again."  Plus  loin : 
f»  I  oannftt  remember  any  more  than  telling  the/ore»ie«  to  tell  the  men  that  tlie 
teams  would  be  along  and  take  them  to  the  polls  and  bring  them  straight  back 
again." 

Plus  loin  encore,  sur  la  demando  qui  lui  est  faite  de  r^pdtor  oe  qu'il  a  dit 
axa  foremen,  il  dit  encore,  "  I  told  them  to  tell  the  men  to  come  on  the  mornin- 
of  the  polirng  day  as  on  any  other  working  day,  and  the  teamb  would  be  alon° 
-  and  take  them  to  the  poll  and  bring  them  right  back  again ;  that  is  all  I  said" 
I  do  not  thmk  I  said  any  thing  in  the  way  of  promising  their  pay  :  The  men 
understood  it,  I  told  the  foremen  in  presence  of  the  men."  La  question  suivanfe 
Jui  est  ensuite  faite;  , 

5— But  you  knew  that  it' would  be   underttood   that  nothing  would  l>e 
'deducted  from  their  pay  ?  " 

J^.—"  I  suppo^  80 ;  I  suppose  the  foremen  said  it  to  them  in  that  Way." 
^  Ilottnstate  aussi  que  le  jour  de  la  votation  ces  voitures  ont  transports  au  poll 
\  iQUfl  les  bommes  qui  ont  voulu  aller  votcF,  sans  distinction,  oomme  il  I'avai 
annooe^,  et  <^ue  leur  temps  a  cQur^  oomme  s'Us  eussent  continue  de  travailler 
fluivant  en  cela  oe  qu'ils  avaieiit  fait  dans  les  Elections  precddentes.     Et  comme 
on  le  voit  par  sea  rdponses  rapport^s  plus  haut,  que  les  hommes  ont  dfi  oom- 
prendre  que  ceux  qui  seraient  conduits  au  poll  par  les  voitures  de  Goodwin  et 
reviendraient  aussitot  dans  les  memos  voitures  no  perdraient  pas  leurs  temps,  oil 
(   autrement  qu'il  n'y  aurait  pas  de  deduction  faite  sur  leur  temps.  '      '      ■ 

James  F.  Sutton  6tait  employ^  par  Goodwin  poUr  tenir  le  temps  des  hommes 
;  Jl  s'est  occupy  de  I'dleotion  de  1880 ;  il  a  cabale  aupres  des  hommes ;  II  a 
assiste  a  diverscs  assemblees  ou  reunions  d'amis  du  rdpondant  ou  il  a  agi  plisieurs 
fois  comme  secretaire,  et  ou  assistaient  plusieure  des  principaux  partisans  du 
r^pondant,  tel  que  Harry  Abbott,  I'agent  d'dlection  du  repondant,  Mr.  Pridham 
David  WUUamson,  James  Barron,  George  Goodwin  aveoqui  il  dtait  continuelle-' 
pent  en  rapport,  et  quelques  autres;  II  leur  a  fait  rapport  de  son  travail  auprds 
des  employ^  du  canal,  leur  indiquant  &  peu  prds  le  nombre  qui  da^isson  estima- 
tion voteraient  pour  le  repondant  et  qu'U  estimait  k  au  moins  90  sut  100.  Cel4 
est  plus  que  suffisant  d'aprds  totts  les  auteurs,  et  la  jurisprudence  bien.etabli, ' 
pour  m'obliger  de  le  condiderer  comme  agent  du  repondant  et  pour  rendre  le 
repondant  responsable  des  actes  di*  dit  Sutton  durant  l'61eotion. 

Voici  ce  que/disait  le  Juge  Grove  en  rendant  le  jugement  dans  la  cause  de 
Boston  jiu  sujet  des  agents  durant  I'eleotion  et  de  la  r^ponsabilit^  qui  en  i^sulte 
pour  le  oandidat.  ' 

Apres  avoir  expose  jusqu'4  quel  point  le  mandant  est  responsable  des  aotes    : 
4q  Bon  mapdataircen  droit  commun,  In  Bayant  juge  njoutc:  - 
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Mai8  quiuit  k  oe  qjiL.  a  trait  4  la  loi  oondbrnaDt  lea  <5leotions,  il  y  a  plus  Hlck«.n  et  a. 
parcequ  on  emploie.  pour  les  fin»  do  I'^Ieotion,  un  certain  nombro  do  personnoi      aSSoV 
qui,  noD  Mu Icment  no  sont  pas  autoris^es  A  commottro  des  actes  do'  corruptioD 
niai9  auxquels  mfime  on  a  striotement  drffcndu  d'en  commottro ;  n<5anmoiD8  la  id 
.    m  que  ai  un  oandldat  consent  a  ce  qu'un  certain  nombro  do  personnes  sollicitent 
'  ««"  ptea  en  aa  favour,  poscnt  dea  affiohea,  a'ciRaiiisent  en  comit«5  pour  Iw  fina 
de  ajn  flection  et  faasentlautre  ohosea  de  cette  sorte,  tel  candidal  devra,  ^ur     ■ 
me  jervir  d'uno  expreasioi^  familiire,  r^colter  lo  bien  et  le  mal.     II  no  lui  e^t  pas        ' 
perrtis  de  t.rcr  parti  des  ddmarchea  de  ccs  personnes  qui  travailleut  ainai  au 
Bucdds  de  son  Election  et  de  lea  laissor  fairo  de  la  corruption  aans  plus  a'en  prdoc-    ■ 

a^A  /  Po^i-q^oi  J"  loi  fait  porter  aux  membrea  du  Parlement  la  rcspon- 
eabj.t6  des  actea  commis  par  Icurs  agents,  qui,  de  leur  conscntenient,  travaillent 
au  taccos  de  leur  election,  et  cela  dans  uno  mesure,  beaucoup  plus  grando  quo  m 
le  fait  la  loi  commune. "  -  4  "  "« 

Dans  la  cause  Berthior  (Mas.^  ot  al.  'et  Robillird),  lo  Jugo  John8on,^pr6s 

avoir  rapportd  les  paroles  du  Jugo  Grove,  dans  la  cause  de  Boston,  ajoutait : 

Mais  il  D  est  pas  besoin  do  recourir  aux  autorites  .dans  le  cas  actuel :  toute 

t>eraonne  qui,  de  bonne  foi,  prend  part  h  une  Election  ot  travaillo  h  en  assurer  le 

A,ns.  a  d.^  jug4  par  I'Honorable  Jugo  Tasohereau,  4  la  Cour  Supreme,  dans  Ik 

cauae  de  Brassard  et  Langevin,  et  la  sagesse  de  oo  jugement  »o  saurait  6tr«  iia"       '     ^ 

T'.l  r  ".T^*""'  '*°"''  "'"'  *'^^'''*'°°  «»"«  1"  P'»«  J^g^r*  hesitation  et      " 

1  apphquerons  k  la  pr^sente  cause."  r         o 

.       J'accepte  aussi  cette  definition,  et  I'appliquant  au  cas  actuel,  jo  dis,  et  n'ai 

"  Xtoralr*"  **"'  ^""""  '**'*  ""  "^"'*  ^"  Eeppnd«ht  dans  le  sena  do  la  loi     , 

Voioi  ce  qu'il  dit  en  rappprt  aveo  intimidation  que  les  Requ^nints  pr^tendent  ^ 

avoir  6t6-^ctc4e  contre  les  employes  du  canal. 

J—J)o  ypu  8wear  no  otber  man  went  to  vote  that  day  after  his  time  was 
*akjn  except \Wm.  Robertson? 

hJr'lV^^  ^""l^f  "^  knowledge  there  was  not  any  man  that  went  to' vote 
*ut  was  taken  and  brought  back  again,  just  the  same  for  both  sides.  I  think  I 
Should  know,  for  I  was  the  one  that  took  them  all  and  aent  horsea  with  them 
^a  saw, that  all  went. ' 

G-— How  many  teama  had  you  at  work  bringing  up  voters  ?  ? 

A— Six,  I  think.  '  -  ;^ 

§.— Was  it  done  with,Mr.  Goodwin's  consent  ? 
A. — Certainly. 

^— Did  you  deduct  any  thing  for  the  time  lost  by  men  who  went  to  vote  ? 
^  A.-Not  for  men  who  were  taken  to  the  poll  and  brought  back  again,  they 
allow  them  m  any  election  both  municipal  and  other  elections,  as  Lng  as  they 
go  and  come  straight  back  again.  ' 

Puis  il  dit  qu'il  y  avait  lOiJ^leoteurs  parmi  les  horames  de  Goodwin. 

§.— Of  those  that  came  on  the  works,  how  many  came  out  to  vote?  ,  - 

A.~I  could  not  siy.     All  I  did  was  to  tull  them  they  could  go  if  they 
^ranted.     The  horses  were  there,  fflwthw  they  ifCtc^&i^Cbristi»-ef-Ablott.  ' 
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Q. — But  noorly  every  man  that  oame  on  the  workfl  went  out  to  vote  ? 
A. — I  tried  to  get  them  ail  oat. 

C.— You  put  forth  your  best  efforts  to  bring  them  all  out  ? 
.4.— YcB. 

Q.-^And  do  you  not  think  you  succeeded  ?  ^ 

A — There  were  a  great  many  absent  that  I  had  no  way  of  looking  after. 
Q. — Is  it  not  the  case  that  before  the  election  it  was  pretty  well  known  how 
these  men  would  vote. 
.4.— Not  by  me.  '* 

Q. — Were  the  men  not  canvassed  ? 

A, — I  asked  the  men,  any  of  them'  that  I  supposed  ta,  if  they  would  give 
their  vote  to  Mr.  ^bbott. 

Q. — You  canvassed  thp  wen,  did  you  not  ?  -      " 

A. — I  Just  asked  if  th%  would  give  Mr.  Abbott  a  vote. 
C — Kd  you  not  make  a  report  to  Mr.  Abbott's  friends  in  Qrenville  and 
give  an  estimate  of  the  number  olT  m,en  likely  to  vote  for  him  ? 
A.-^\  gave  an  estimate  of  men. 

'^.— Was  it  not  that  nearly  all  the  men  were  going  to  vote  for  Mi.  At)bott  ? 
A. — I  think  I  said  the  best  part  of  them. 

§.— Is  it  not  to  your  knowledge  that  over  ninety  out  of  a  hundred  wer» 
going  to  vote^for  Mr.  Abbott  ? 
A. — I  cannot  swear  for  certain. 

Q' — Will  you  not  swear  to  the -best  of  your  belief?  '    »  . 

A.- — I  believe  that  myself.  .  \ 

Q. — Is  it  not  to  your  belief  that  ninety  out  of  one  hundred  did  *^  for  him  ? 
-4.— It  is.         '         •        '      '  .^^t;  "  .  - 

C-— This  man  that  you  took  to  the  poll,  did  you  take  any  thing  from  hi» 
time,  I  mean  Louis  Desjardins  ?         ,         . 

A.' — No.  There  was  nothing  taken  off  any  that  went  and  came  straight. 
No  man  that  went  oiit  to  "Vote,  no  matter  on  which  side,  was  stopped  any  thing 
for  bis  time. 

Q' — You  mean  as  long  as  he  wenA  in  Goodwin's  sleighs?      - 
A.. — No  matter  whether  he  did  or  not,  if  he  went  and  oame  straight  back 
again.  '  - 

Q' — The  condition  was  that  he  was  to  go  to  the  poll  and  be  brought  back 
again  ? . 

A — TTiere  was  no  condition.  None  of  them  lost  their  time  at  that  or  any 
other  election  as  long  as  they  were  driven  out  anjl  brought  straight  back  again, 
no  matter  whom  they  were' for.  _         , 

Q. — Bo  you  know  that  that  was  the  custom  ? 

A. — Yes,  because  I  was  there  .thejelcction  before — the  municipal  election. 

^. — Do  you  believe  that  had  been  the  custom?  ■ 

A. — That  was  the  order  given  to  mc. 

'^.^-Do  you  believei  the  men  know  that? 

A. — I  do,  certainly.  '     ? 

^.^- You  think  they  all  understood  that  ? 
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A.— I  would  not  say  all,  but  thoM  who  had  been  there  some  tiine  muRt  hav». 
Q.—Do  you  think  the  majority  of  those  one  hundred  and  thrdp  understood 
r;   *hnt?  i 

i4.-- 1  cannot  say  any  thing  of  that ;  I  know  those  at  Grenville,  who  were 
there  at  the  municipol  election  would.  1 

Q.—U  it  your  belief  that  the  j/oters  at  the  canal  understood  that  ?  ^ 
A.-~-Yee,  it  is.  :^_ 

■  9- — ^*"'*  '^  t'l^y  w*"  taken  to  the  poll  and  brought  straight  book,  they 
-wdtrjd  lose  no  time  1 
A. — Certainly. 

^.— They  perfectly  understood'  this  rule,  that  if  taken  to  the  poll  they  would 
\^e  no  time?  ^  /    . 

-4.— Certainly,        -  -  '     ■  ^ 

^.— Do  you  believe  any  man  who  left  and  went  of  bis  own  aeobrd^to  vote 
ewus  it  understood  he  would  lose  his  time?  .  .  ^\ 

■4. — Certainly.  -  *  \ 

C.— But  if  driving  in  Goodwin'8  teams,  his  time  would  be  allowed  him  ?     '' 

-4.— yes,  if  the  team  took  him  and  brought  him  back  straight  he  would  have 
no  time  deducted. 

^.— What  I  want  to  get  from  you,  as  you  have  stated,  that  when  they  were 
carried  to  the  poll  and  brought  back  again  right  away  they  did  not  lose  their 
time,  but  if„  they  went  on  their  diwi  account  and  went  and  voted,  what  then? 
^  -4.— What  I  meant  was  if  they  went  and  said  nothing  about  it,  and  went  on 
their  own  account,  that  is  what  I  meant,  I  took  their  time  before  they  went 
and  after  they  came  back  again,     , 

C— That  day  did  you  deduct  the  time  for  any  of  th^se  men ^that  weref 
carried  up  by  Mr.  Goodwin's  teams  ?        'c^ 

A— Not  that  I  know  of, 

^.— You  have  a  positive  knowledge  of  this,  that  you  kept  the  time  ? 
A^ — Certainly. 

$.— Did  you  deduct  the  time  of  those  who  were  carried  up  by  Goodwin's 
teams  ?  .  ,         - 

-4.— I  did  not ;  many  of  them  did  not  coriie  in  the  morning,  and  if  not  at 
^  vork,  thfiy  did  not  get  their  time. 

§.— BUtdid  you  deduct  for  the  time  they  went  away  to  vote  ? 

^.— Not  if  they  were  tak^n  off  the  works  and  brought  straight  hack  again. 

Analysant  maintenant  <^s  r^ponses  de  Sutton  et  les  confrohtantjavec  celles  de 
George  Goodwin,  nous  avons  un  ordre  donn^  par  Geoi^e  Goodwin,  un  des 
agents  du  r6poiidant,  aux  employes  sous  son  controle,  sur  le  canal,  d'etre  & 
leur  poste  sur  le  lieu  des  travaux,  le  jojur  de  la  votation,  oomme  4  1 'ordinaire,  et 
que  lea  eleighs  du  obantier  seraient  Id  pour  les«conduire  au  poll  et  les  ramener 
.tout  droit  a  leur  ouvrage,  et  qu'il  ne  serait  rich  d^duit  sur  leurs  gages  polir  le 
temps  perdu;  peraonne  a'avait  droit  de  b^n^ficier  du  temps  perdu  pour  aller 
▼oter,  que  ceux  qui  se  rendraient  k  leur  ouvrage  le  matin  de  la  votetion,  et  qui 
aeraient  transport's  au  poll  aveo  lea  voitures  du  obantier,  ou  au  moina  qui  no 
Jaisseraient  le  obantier  qu'aveo  la  permission  de  quelgu'un  de  leurs  suTi^rieum. 
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fwur  HO  fuiro  conduiro  nu  poll 
6tdit  aooorddo  A  toua  oeux  (|ui  i 
quo  dc  i'autre. 

Vojons  maintenant  quel  dovait  Otro  I'cffut  d'un  tol  ordro  ot  do  cotto  pro- 
mesRO  i'uitc  bqus  do  tclles  com  itioos,  ct  ei  co  prooddd  do  la  part  do  Qeorgo 
Goodwin,  osqiHtd  en  tout  par  Sutton,  un  autre  agent  du  rdpondant,  n'dtoit  paa 
d'induire  un  f^rand  nonibro  do  hos  oniplo^-^s  ii  voter  ou  &  en  ddtourner  un  cor 
tain  nonibre  d'outros  de  voter  du  tqut.  II  ent  conatatd  quo  Sutton  oonnaisnait, 
et  quo  Qeorgo  Goodwin  dovait  connaitre  ausHJ,  quo,  8ur  cent  et  ((uelqucs  em- 
ploj<$s  ayunt  droit  de  vote,  au  delil  do  quatro-vingt-dix  dcvaient  voter  pour  le 
r^pondant.  On  voit  de  Buite  I'int^iOt  que  Goodwin  et  Sutton,  qui  favorj^aicne 
I'dleotion  du  rdpotidant  avco  un  grand  z6le,  avaicnt  d'engngor  cos  employ6t<,  par 
tous  lea  moycns  possibles  H  allcr  voter,  et  pour  celii  on  leur  a  dit,  non-soulemcnt 
nous  TOUS  eonduirons  au  poll  en  voitnro,  mais  encore,  votre  temps  vous  sent 
paj<$  sans  d<^duotion  pour  lo  temps  perdu.  Le  ri^pondant  avuit  ^videmm^nt 
tout  a  gagnor ;  11  ne  risquait  memo  ricn  puisque  ses  agents  (1.  Goodwin/  ot 
Sutton  avuicnt  cu  soin  de  s'assuror  d'avanco  du  nonibro  approximatif  qui  davait 
voter  tant  d'un  cot^  quo  do  I'autre  ;  il  valait  micux  en  payer  dix  qui  votciaient 
centre  lui,  plutot  que  do  s'exposer  h  en  voir,  peut-Stref"  cinquanU;,  poat-Stre 
quatre-vingt-dix  prdfercr  ne  pas  aller  voter  pour  ne  pajr  perdre  leur  tenaps.  Si 
Goodwin  ct  button  eusscnt  etd  convaincus  t{ue  le  t^us  grand  nombre  dcvaient 
voter  pour  le  oandidat  qti'ils  coniBattaient,  seraitTii  naturel  de  supposer  qu'ila 
auraient  fait  une  sembfable  promessc  ?  l^oni/oertainewent.  oar/ils  sont  tous 
deux  trop  intelligents  pour  ne  pas  voir  ^u'ijs  auraient  en  cm/travailld  oontre 
leur^ndidat ,  et  je  les  orois,  d'un  autre  ci(w  trop  bons  partisans  de  leur  oandi- 
dat pour  supposer,  qu'ils  auraient,  dans  ce  can,  adoptd  un  mojen  propre  A  mettre 
son  Election  en  danger.  Mais,  dit-on,  nous  n'avons  fuit  on  celA,  que  oe  que 
nous  avions  I'hilbitude  de  faire  dans  les  Elections  prdcddentes ;  o'est  possible  ; 
mais  si  vous  I'avez  pratiqud  dans  d'autres  Elections,  o'estysans  doute,  parceque 
votts  n'ayiez  pareillement  qu'4  y  gagner,  comme  dans  le/cas  actucl ;  Et  si  cette* 
pratique  est  ill^gale,  comme  je  n'en  ai  pas  de  doute,  les  eour^i,  non  seulement  ne 
doivent  pas  la  reeonnaitre,  mais  elles  sont  obligees  d(/ la  stigmatiser  et  do  la 
rdprimer,  quand  la  plainte  en  est  fuite  reguli^rement'';  si  elle  n'a  pas  6t6  con- 
damn^e  plutot  par  les  Cours,  comme  oorruptrice,yo'c8t  sans  doute  parceque 
I'oooasion  ne  s'en  est  pas  pn^sentee.  Ainsi  je  suia  a'opinion  que  la  oonduite  de 
George  Goodwin  qt  Sutton  en  agissant  comme  'm  I'ont  fait,  vis-jl-vis  do  leurs 
employes,  acoompagnee  de  la  promesse  de  ne  pas/Fetenir  les  gages  des  emplo}6» 
poiir  le  temps  perdu  pour  aller  voter,  constitue  clans  le  sons  de  la  loi  un  aote  de 
corruption  del  la  part  de  George  Goodwin  et  JAmes  F.  Sutton,  deux  des  agents 
du  rdpondant,  qui  devra  en. porter  la  responsabillt^. 

On  so  plaint  attssi  sous  le  mSme  chef,  <nie  divers  agents  du  rdpondant,  ont 
pat  divers  autres  moyenS  oorruptenrs  cherali^  &  d^tourner  les  m^mes  employes  de 
voter  pour  le  candidat  ChVistie,  et  en  auraient  .memo  force  un  grand'bOnibre  de 
Toter  pour  le  rdpondant,  en  les  induimnt  ou  for^ant  de  voter  de  viye  voix  sit 
leur  pr^ence',  et  en  les  mena^ant  de  j4  cbasser  de  leur  emploi  sur  le  oanal,  s'ils 
■m  votaient  pour  le  r^pondaafe 
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J'ai  du  examiDer  la  preuve  &  rappul  do  octtf  ohargo,  oottmo  loutM  lea  autroa  :  hioImoii  * 


je  ne  reparacrai  paa  loi  touta  oette  prouve.  <|ui  cat  tr6s  longuo,  et  jo  mo  contento- 
rai  do  diro  que  jo  la  trouve  touUfalt  insuflSaante.  J'on  Ttendra'i  plua  loin  \ 
Fopen  voting  en  lui  niOmo  et  d<igag<J  do  toute  contrainto. 
.  Je  prenda  maintennnt  le  cua  aftfoial  do  M,  Robcrtaon.  On  ae  plaint  quo 
JamcB  et  Geo.  Goodwin,  deux  dea  agcnto  du  rtpondant,  ont  employ^  la  violenoe, 
lea  menaooa  ot  I'intiniidation  contra  Robertaon  leur  emplojA,  pour  I'induiro  k 
voter  pourMe  riJpondant,  ot.l'ont  enauite  ooinme  continuation  dea  memea  moyens 
d'intimidation,  aavoir,  le  jour  mfimo  do  la  rotation,  d<<ohargd  le  dit  Robertson 
de  lour  emploi,  k  aon  grand  prdjudice,  dommage  et  pcrte,  pour  fltre  alld  voter 
ouvertenient  pour  le  Dr.  Chriutio  malgr^  lour  djJfenae. 

Voici  quels  sont  les  faits  : 

Dons  I'oprfts  inidi  du  jour  de  la  votation,  James  Goodwin,  le  oontraoteur  dea 
ouvragcs  du  Canal  de  Grenville,  ae  reridit,  dans  sa  voiture,  au  poll  de  Chat- 
ham avco  Jjuelques  ^Icoteurs  ;  en  passant  A  Koddroit  oix  travaillait  Robertson, 
un  de  ses  oniploj^s,  aveugle,  un  nornm^  Williamson,  qui  ae  trouvftit  IJL,  lui  oria 
que  Robertson  avoit  droit  de  vote  et  lui  demanda  a'il  deyait  dire  ik  Robertson 
que  lui  Goodwin  le  denaandait,  Sur  la  Wponse  nffirmUive  de  ce  dernier, 
Robertson  s'est  rendu  auprds  de  Goodwin,  qui  lui  aurait  altfra  dit  de  monter 
dona  sa  voituro  pour  aller  voter  aveo  lui.  Robertaon  s'est  oxonsd  en  disant  qu'il 
pr^fdrait  no  pas  y  aller,  disant  qu'il  ^tait  un  pauvre  homtae,  et  qu'il  avait  de» 
amis  de  I'autre  cotd,  o'est-A-diro,  du  cot^  du  Dr.  Christie,  qui  pourraient  fetre 
mioon  tents  de  lui.  Sur  ce  Goodwin  lui  aurait  dit,  qu'il  n'avait  pas  d'objection,  et  de 
s'en  aller  li  son  ouvrage.  Goodwin  s'est  alors  rendu  au  poll.  Quelque  temps  ajird» 
son  depart,  un  nommd  James  Wcldon,  un  dea  partisans  du  Dr.  Christie,  eat  vonu 
trottver  James  Wade,  un  des/ortmen  sur  les  mSmes  oavrages,  et  sous  le  control© 
duquel  se  trouvait  Robertson,  et  lui  demanda  si  06  ^^eynier  pouvait  aller  voter 
aveo  lui.  Sur  la  reponse  affirmative  de  Wade,  Robertson  est  parti,  aveo  Weldon, 
dans  la  voiture  de  ce  dernier,  etiest  0II6  voter  ouvertement  pour  le  Dr.  Christie. 
En  Be»rcDdant  au  poll  ils  ont  rericontr^  Goodwin  qui  en  revcnoit.  Jusqu'ioi  lea 
flBits  sont  clairs  et  non  oontredits.  Lo  fait  de  la  d^charge  est  auaai  bien  ^tablie  j 
mais  CO  qui  Vest  pa^  aussi  claire,  o'est  de  savoir,  pour  quelle  cause  Robertson  a. 
^t^  d^oharge,  si  o'est  k  cause  de  son  vote,  ou  parcequ'il  est  alltf  voter  (00  qui 
aurait  le  mfime  effet,)  ou  si  o'est  plutot  pour  dea  motift  legitimes.  Sii>T)0u» 
n'aviona  que  les  faits  ci^essus  et  le  fait  de  la  d^charge,  joint  4  la  connaLanbe 
qu'avait  alors  Goodwin  que  Robertson  devait  voter  pour  le  Dr.  Chriatie,  la  pri- 
Bomption  %ale  resultant  de  oette  d^harge,  sous  de  telles  circonstances,  serait 
apparente ;  il  est  claire  qfi'une  telle  d^harge  devrait  Stre  consid^r^  de  plehu 
droit  dans  le  sens  du  Statut,  comme  une  pr^eomption  d'intimidation  exercei 
centre  Robertson  pour  avoir  vot*  ou  pout  avoir  vot6  centre  le  ripondant.,  James 
Goodwin  nous  dit  qu'en  voyant  Robertson  aveo  Weldon,  il  a  de  suite  coropria 
qu^il  s'en  allait  voter  pour  le  Dr.  Christie;  il  a  alors  exprimd  aux  personnea 
qui  racoompagnaient  son  m^contentement  centre  Robertson^  pour  I'avoir  tromp^ 
en  disant  qu'il  ^xiUtni  roster  &  son  ouvrage  et  ne  pas  voter.  11  dit  avoir  aloi» 
donn^  ordre  4  Sutton  de  le  d^harger  (il  n'est  pas  sftr  quo  Sutton  f&t  aveo  lui 
at  qtt'il  ait  eu  oonrtqnBnfiB  donn<S  eet  ordre  a  Sutton) ;  qu'4-to«t 4v6nemeBt^il-»- 
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■i  dnnn($  e^t  ordra  A  qaoltyitun  qui  6ta.it  aveo  lui;  maja  qu'aiiaaitdt  apr6«i,  II  e(it 

piti<i  do  lui  ot  dit  dc  no  pan  le  ddoharger.  Sutton  do  aon  o6td  dit  qu'il  n'6talt  pu 

aveo  Goodwhf)  dana  oetto  oooaaion  ot  qu'il  n'a  royu  auoun  ordre  do  lidide  d^ohar- 

ger  Kobortmn  ;  qu'il  a  d^oliarg6  oe  doroior,  maia  do  lui-mdme  «t  tailemeot 

paroequ'il  B'l^tait  abnont^  HanH  pormimion  ;  Hutton  dit  qu'il  no  oonnaiuait  pan  oc 

qui  6'6t»itjpaaB&  ontro  (ioodwin  et  Kobertaon,  ni  auoun  .autre  pour  d^ohargor  oo 

dernterTnifiR  qu'il  avalt  appria  I'abMnoe  de  Ilobortmn  on  revonant  lui-mOme  du 

poll,  et  qu'il  avait  donnd  ordro  A  Dawaon,  un  doH^oremen  ou  walking  foremen 

de  le  d6ohargnr,  porco  qu'il  s'dtait  abmnt^^  nana  ptirmiMinn  iipri»  If*  f.;k/w  />ru  ; 

ajoutant  que  duns  touton  autroa  oirconKtanoeH  ii  I'aurait  paroiiloiuont  d($ohargtf» 

,Copendant  John  D.  Fo^maUj  I'lnapeoteur  dea  travauz,  dit  que  o'eat  A  lAiquo 

Goodwin  a  ^onnd  I'ordre  en  question  ;  il  oontrodit  James  Goodwin  dt  Sutton 

mir  le  fait  de  I'ordre  de  ddobargo;  oe  t^moin  dit  avoir  renoontrd  Goodwin,  «|ui 

'  lui  aurait  dit  qu'il  dtait  m^oontent  de  Robertson,  non  parcoqu'il  avni6  w^,. 

mais  iH^rcequ'il  lui  avait  oonipt^  un  mensonge  en  lui  diaant  qu'il  prdfilSrajJt^ife 

pan  allor  voter  et  renter  ii  son  ouvrage,  et  en  allant  hnnuitc  voter  aveo  un,|Eii'^  . 


Co  t^moin  ajoute  que  Goodwin  lui  a  dit  que  Robortnon  devait  fitro  d6oharg4f  et 
I'aoharg^dc  diro  A  Sutton  de  voir  A  oelA.  Puis  il  dit  I'avoir  luentionntS'ii" 
Sutton.  J)aW8on  de  son  cot^  dit  lui,  que  Sutton  lui  a  dit;  qu'il  avttit  eu  ordro 
de  Goodwin^de  d^oharger  Robertson,  oe  qui  mo  parait  confirmor  la  ddposition  de 
^  Fonnan.  Tout  cclA  m'amdno  A  oroixe  que  e'ost  plutot  sur  I'ordre  do  Goodwin 
que  lui  a  oommuniqud  Forman,  quo  Sutton  a  d^hargd'RobertaoQ. 

Quel  a  6t6  le  motif  de  Goodwin  ^pour  en  agir  ainsi  ?    Cv|L'dit-il|  paroo  que 

Robertson  lui  a  menti  eh  allant  voter  aprds  lui  iivoir  refu«fi*d'yj|ller  aveo  lui. 

Mais  il  faut  'bie^^  romarquer  que  Robertson  a  dit  A'  Goodwin,  non  pas  qu'il  ne 

▼oulait  pas  aller  voter,  mais  quo  plutot  que  d'aller  voter  pour  le  rdpondant  il 

pr^ferait  roster  A  son  ouvrage;  o'est  oe  qui  ressort  de  oes  paroles  "  qu'il  ^tiit., 

pauvre,  qu'il  tevait  des  amis  do  I'autro  cdt6  qui  pourraient  se  trouver  d^enMSs  ; '' " 

o'est  aussi  A  peu  prds  de  cette,  manidre  que  Good^win  a  rapport^  A  Forman,.Ba  ' 

conversation  aveo  Forman,  lornqu'il  a  dit  A  oe  dernier  de  dire  A  Sutton  de  d^ 

charger  Robertson.  Goodwin  dit  o'est  paroequ'il  m'a  trompd  que  je  I'ai  d^ohargd, 

maia  vraiment  je  ne  puis  voir  en  quoi  Robertson  I'a  tromp^,  en  allant  voter  ; 

s'il  lui  avait  tout  simplement  dit  qu'il  nevoulaitpas  alter  voter,  il  y  aurait  pent* 

6tre  quclqne  chose  de  plausible  dkns  I'ezplioation  de  GK)odwin  ;  mais  oe  n'ost  pas 

colA  que  Robertson  a  dit,  et  il  ne  me  parait  pas  raisonnable  de  oroire  que 

Goodwin  I'a  oompris  ainni,  qutmd  lui-meme  a  rapports  A  Forman  que  Robertson 

lui  avait  dit  qu'il  prdfdrait  ne  pas  aller  voter,  paroe  qu'il  avait  des  amis 

de  I'autro  o6t^  qui  pourraient  €tre  m^oontents  ;  Goodwin   n'a  pas  dd  com- 

prendre  autre  chose  de  oelA,8i  oe  n'est  qu'il  pr6f^rait  rester  A  son  ouvrage  plutdt* 

que  duller  aveo  li^i  p(|ur  voter.     En  donnant  cette  interpretation  A  la  oonversa- 

^  tion  de  Robertson  aveo  Goodwin,  la  aeule  raisonnable  dans  les  oirconstanoes, 

comment  accepter  la  pretention  de  Goodwin  qu'il  a  donn^  ordre  de  d^ohaiger 

Robertson,  parcoqu'il  I'a  trompd  ?     II  a  tremp^  son  attente  ou  ses  esp^rancefl, 

mais  o'est  tout ;  Goodwin  s'attendait  tout  naturellement  que  Robertson  n'oserait 

pas  aller  voter  aveo  un  autre  quand  oe  dernier  avait  refuse 'd'aller  aveo  lui ;  et 

quand  Goodwin  a  dono^  ordre  de  dfaharger  Robertson,  il  I'a  fait,  non  paa  parce 
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qtWM  dornicr  I'li  trompd,  oar  il  n'«  pu  <tomprandre  oeliU,  maia  paroeqao  Rnlx^rtinh  ntekmm  ti  ti, 
•'eat  permia d'aller  roter  aveo  un  autre^t  aurlout  awo  un  dca aniia  du  Dr.  Chridtio  AbKott. 
aprda  atolr  roftiii^  d'j  aller  aoua  aon  onntrOle  ;  oo  qui,  auifant  mol,  o'sat  paa  un 
motif  legitime.  Jo  auin  d'opinion  quolo  renvoi  de  Kobcrtaon  d«  aon  einploi,  diiDN 
l^oirconntaneea  quoj'nl  rnpport<«on,  oonntituedala  part  de  Goodwin  una  influotioe 
'  indue  ct  un  acto  d'intimidation  dana  le  tena  du  Stotut.  Je  auia  d'opinlon  auaai 
quo  Jnmon  (loodwin  <$tait  un  dea  afceiita  du  rdpondant,  et  que  ooniu6quenimont 
lo  rdpondant  mt  reaponaable  de  I'ncte  d'intimidatioo  eomniirt  par  Goodwin 
enTera  Robortfion.  \ 

Avanl  de  pnaaer  h  d'autrea  oaa,  je  vaia  en  flnir  (k  auite  avoo  Robertaon,  i\  quk 
protend-on,  Thoinaa  Owens,  un  dca  af;ont8  du  rtpokdant,  a  effort  de  payor  a* 
journdo,  a'il  voulnitTotcr  pour  lo  rdpondant. 

Voioi  coniDieDt  eat  formulae  ootto  aoouaatiod,  dftna  rurticuiation  de  faita  do» 
rc<^u4$raotH: 

"  That  before  pollinp;  day  at  aaid  oleofion  (I'^lcotlon  do  WTrier  1880)  the  raid 
Thoinaa  Owena  oorruptiy  oflFercd  to  pay  William  Robinson,  of  Chatham,  fHrmor^ 
an  elector  at  said  election,  for  his  day  on  polling  day  If  ho  wodd  vote  for  rea- 
pondcnt,  to  corruptly  influence  said  Robinson  to  vote  for  respondent." 

Pour  prouvcr  cet  ali^gud  on  a  fuit  entendre  Robinaon  et  aa  Alio  de  14  ans. 
Mais  jo  ne  oroia  ftaa  devoir  attacher  aucune  imporunoe  au  t6itioignage  do  la 
jcun^fille.  £lle  me  parait  plutdt  avoir  r^it^  une  Icfon  apprise  par  ooeur,  que 
donn<J  un  tdnioignage  impartial  die  oe  qu'rtle  a  entondu  et  vu.  Ello  ne  ae  ruppelle 
ou  n'a  rien  rcmarqu^  ou  iretenu  de  la  conversation  enire  son  pdre  et  Thomaa 
Owens,  qu'une  chose ;  oe  sont  les  mota  suivants  ;  "  Mr.  Thomaa'Owens  said  if 
my  ftther'wouldgoand  vote  for  Mr.  Abbott,  bia  day  would  be  made  good," 
quoiqu'il  ait  M  dit  bicn  d'autres  ohoRcs.  Et  elle  admet  qiib  son  pdre  lui  a  souvont 
rappel^  ces  paroles.  Je  orois  qu'il  scrait  dangercuz  do  faire  reposer  le  sort  d'uno 
Election  sur  un  t^moignage  du  genre  de  oelui  de  cette  jeune  fille.  Cet^moignage 
pii^de  cotd,  nous  roatons  aveo  le  t^moin  Robertaon  d'un  cdt^  et  le  t^moignago 
do  Thomas  Owens  de  I'autre.  Robertson  dit  que  Qwens  lui  a  dit  que  a'il  votait 
pour  le  r^pondant,  sa  journ^  lui  serait  pay^,  hit  day  would  be  made  good^  y 
-  donnant  &  entendre  que  s'il  votait  pour  le  R^pondaqt,  lui  Owens,  lui  payerait'mn 
joum^e  ou  verrait  A  la  lui  fairo  payer ;  Owens  admet  qu'il  lui  a  dit  qu'il  ne 
perdri^it  pas  sa  journ^  s'il  allait  voter,  ipais  il  aj^te  qu'il  lui  a  dit  qu'il  ne  devrait 
pas  perdre  sa  jOtim^e  parccque  les  Goodwin  pour  qui  il  travaillait,  avaient 
I'habitude  de  no  pas  reteirir  &  leors  hommea  le  teinps  employ^  par  euz  pour  alter 
voter,  d'un  ootd  ou  de  1  autre,  pourvii  qu'iis  ne  s'absentent  que  le  temps  n^cessaire 
pour  aller  voter  et  revenir  h  leur  ouvrage.  D'aprds  lui,  il  n'aurait  rien  promts^  ^ 
mais  seulemcnt  expose  la  coutume  suivie  par  lea  Gt)odwin  de  payer  leurs  hommes, 
Sana  rien  retrancher  pour  le  tcmpa  employ^  pour  aller  voter.  Cea  deux  t^moi- 
gnagea  se  contredisenf,  et  conf^uemment  ae  nuUifient ;  ce  qui  fait  que  les 
requ^rants  se  trouvent  sans  preuve  pour  appuyer  leur  all^uifif 

Je  coDsiddre  en  consequence  oe  inoyen  non  prouv^, 

Je  passe  au  cas  que  Ton  a  d^sigad  k  I'argument  sous  le  titre  de  open  voting. 
Voioi,  &  ce  sujet,  les  allegations  des  requ^rants,  dans  leur  articulation  de  faita: 
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not  nmrk  thdr  own  b«lloU.  w«ro  ill«R.ll7  and  oomiptly  dooUd  by  wpondcnf. 
M  d  igcnt.,  and  >t  their  iniUnoe.of  ibo  frofidoin  of  fr.nohliw,  u  thoy  woro  ooiii. 
ptollod  to  vote  openly  io  tho  preiionoo  of  unnuthoriiod  per«)n*i  prownt  in  tlio  poll' 
thot  «t  poll  No.  «  at  auoh  dootion,  whoro  the  votorii  employed  on  auoli  publio 
worka  largely  roted.  John  Donglami,  of  Ch»thaia,  who  mm  both  an  elector  and 
an  agent  of  foapondont,  during  aaid  election,  vaa  deputy  returning  offleer 
That  the  aaid  UougluM  wa^  tp|K.|«t.«1   to  Raid  poll  after  application  thorolbr  by 
hlin  to  respondent;  That  tho  Hnid^'Douglaw  pe«i.itted  unauthoriiod  pcrHonii  in 
largo  nutubcm,  all  partiaana  of  renpondont,  to  bo  pre.i«nt  in  the  fwll,  th»t  large 
Dunibera  of  votera  yotod  at  aaid  poll  by  having  their  bnllota  marked  for  them  by 
aaid  DoughMB,  #|.o  mstond  of  marking  thorn  in  proMonoo  of  nworn  ogei'it«,  and 
after  oath  of  inooi^potenoy  of  the  voter  to  mark  hia  billot,  in  all  oa«en  marked 
auoh  ballot  publiol>  and  openly  in  the  preaoncti  of  porwna  who  had  no  right  to 
bo  present,  and  wh(\wero  not  Hwom  to  mjorooy,  and  who  wore  in  a  p<..Hition  to 
make  their  proHenoo^n  intimidation  to  votera.     That  in  no  o.«o  did  tho  a.id 
Dduglaaa  admihintor  tlie  oMli  to  the  voters,  that  the  voter  waa  unable  to  mark 
hia  own  ballot  aa  niquii^d  by  luw,  although  auoh  oath  wan  pointed  out  to  himby 
the  agent  at  tho  poll  of  >aid  Christie,  and  he  waa  requested  to  adminJHter  tiie 
aamo,  wliioh  ho  wilfully  refused  to  do.     That  tho  aaid  Douglaaa  moreover  kept 
no  record  or  entry  of  the  voter*  for  whom  ho  so  mirked  their  ballots ;  that  largo 
numbers  of  votera  who  were  quite  competent  to  mirk  their  own  ballots,  were  by 
aaid  Illegal  conduct  of  aaid  Douglass  intimidated  and  unduly  influenced,  and 
the  meana  of  better  intimidating  voters  was  afforded,  whioh>ero  fully  availed  of 
by  reapondent'a  aaid  agents,  who  in  fact  counselled  and  co-pperated  with  said 
Douglass  in  sitid  illegal  and  corrupt  acta ;  that  owing  to  aaid  Douglass  refusing 
to  administer  the  oath  of  inoompetenoy,  to  mark  billots  to  voters,  and  to  bis 
keeping  no  record  or  entry  of  votera  whose  papera  ho  marked,  petitioners  are 
deprived  of  tho  meana  of  fully  knowing  who  were  all  the  votera  Induced  or  oom- 
Hled  to  vote  publicly  or  who  did  vote  publicly  as  stated,  but  among  those  who 
<50Uld  hav«  marked  their  <JWn  bal^s,  but  were  corruptly  induced  or  compelled 
to  permit  tbein  to  be  marked  for  them,  were  Alezonder  Cadieux  of  Chatham  Ac 
(on  en  nomme  uq  certairt  nombre) ;  that  the  said  William  Owena  moniover 
actively  interfered  in  tlie  poll>ttb  the  freedom  of  franohiso  of  said  el.Hjto^a,  and 
told  each  of  them  aa  thoy  ca^e  into  the  poll  to  vote  that  it  waa  not  neoessai^  for 
them  to  mark  their  own  ballots,  and  instructed  them  to  ask  the  said  Douglass 
to  mark  tijeir  ballots  for  them,  which  he  invariably  did  as  aforesaid  in  the 
presence,  of  said  Wm.  Owena^and  other  unauthorised  to  be  present." 

lia  prcuve  ^tablit  qu'un  certain  nombro  de  voteurs  qui  ont  void  au  poll  Ifo  6 
ontou  leura  bulletins  marqud.^  par  le  DdputiJ  Offioier  Rapporteur  sana  qa'on  ait 
fait  prfitcr  4  cea  yoteura  le  sorment  qu'ils  ne  pouvaient  marauer  loure  bulletins 
«ux.m,feme8,  tel  quo  requis  par  la  aeo.  48  de  I'acte  dca  elections  de  1874  telle 
qu'amendijc  par  Ji  Mctjpn  8  de  la  41  V.  ch.  6,  et  eela  malgrd  lea  protestations  <)t 
objections  faitca  par  leareprdsentatits  du  candidal  Christie.  Quelquea-uns  ont 
roeme  vot<5  ouvertement  on  faisant  marquqr  leure  bulletins  duns  la  salle  fi^  »^ 
tcnafent,  CD  outre  du  DdputSOfficicr  Rapporteu,;  et  les  rcprdsontants  aasermenti^ 
Jea  deui  oaudidat^,  et  pUumvu  autrea,  ea  declarant  mSme  quelqu^^ois  d  hau^ 
,      -    '     .     ,;■  f-;    .  -.  ■■  .»..'■-    :■ 
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fob  poiir  qui  ill  ToUi«nt.     Mtig  tout  oob  ptralt  kvoir  4ld  fkit  <1«  bonM  foi  et  "totaa.  h  ». 
MO.  .,ua  oo«  votourt  .lent  «i<S  •m«nA.  &  ugir  .in.i  par  •uoonct  in«n6«a  fttudu^      AwSii. 
louM.  «t  corruptrioM  ti.  It  part  do.   .gcnU  <lu  rtpondant.  oi  d«  I*  p.,|  dtt 
WpulA  Oflioior  It«pp<ir»eur  ;  oca  votourN  paralMont  on  avoir  agi  ainai  d«  lour 
propra  o.ouvomi.nt  «t  «ana  avoir  H6  pouaada  p.r  ptTaonn*  4  on  agir  ain.i.     I* 
lMpa»<$  Oflioior  tUpportaur  parait  avoir  m\  da  bonno  foi.  Maia  il  a  oommia  ua« 
ilWgaliKJ  on  marquant  l«a  bulletioa  do  o«a  votaura  aana  a'aaaurar  au  prdalabU  par 
euracnnrnt  oiifcd  par  laloi,  a'ila  dtaiont  ou  non  en  I'.tntdo  niarquor  cui-niflmea 
loura  bullotina,  otronooro  cn'lo  rttiaantouvortomoaten  pr^aaooed'autrMpwaouDa*   - 
quo  loM  ropr($rontanta  aaaermoutda  dea  oandidata.  -. 

Touto  la  qucation  w  t4»um<o  A  aavoir  quel  peut  6tre  I'effoi  da  Ofoa  vohi 
ainai  dono^a  ou  pria  ilMgalemont  aur  1 6lcotion,  ou  autromont,  ju«,u'Aqucl  poipl 

I  Election  peutitro  nttccUe  par  oea  votea  ilMgauz  ot  donnda  et  rc^ua  aulrcu.erit 

quo  la  loi  I'ojigc.  La  aootion  48 do  I'aote dea ^lectiona de  1874  telle quamondio 
pur  la  «.o.  8  du  oh.  6  do  la  41  V.  (1878),  indique  commo  auit  lea  peraonnea 
qui^ pourront  fairo  marquor  leur^  bulletioa  par  lo  aouaoffioior  rapporteur. 

"  U  aoua-oflioicr  rapporteur,  i,  la  dcmande  de  tout  diooteur  illettr6  ou  inoanable 
pour  oanao  do  c<k5it*  ou  tutro  infirmitd  phyaique,  do  voter  do  la  manidre  WV 
onto  par  lo  pr4aent  acto,  aidora  cot  dicotcur  en  lui  marquant  aon  bulletin  doX 
«aBfdre  que  lui  preaorira  l'6lcotour,  en  la'  proaenoe  dea  agcnta  aflaorment^a  do? 
oandidata,  ou  dea  ^leoteura  aaocrmout^  qui  lea  repr^ntcront  dana  le  bureau  de 
votation,  mai,  daueune  autre  penonne,  et  en  d^poaant  oe  bulletin  dana  la  boit« 
du  aorutin." 

*  Et  le  aouB-oificier  rapporteur  ezigera  du  votant  qui  lui  fen  oetto  domandft, 
avant  qu'il  ne  vote,  do  faire  aerment  de  aon  inoapaoitd  &  voter  aana  oette  aide' 
aelon  la  formulo  auivanto ;  ' 

''  Jo  jure  aolonnelloment  qtfo  je  ne  aaia  poa  lire'et  que  je  ne  puia  oomprendre  1«  ' 
bulletin  de  vote  do  manidro  &  le  marquor,  (ou)  que  je  aula  inoaptblo,  pour  oauae 
d  infirmity  phjaique  (aelon  le  a^a)  de  voter  aana  Taido  du  aouB-offioier  rappor- 
teur."   .  '^'^ 

"  Et  le  BOUB^fBoier  rapporteur  inaorira  en  regard  dea  noini  dea  vottnta  dont 
lea  bullotina  auront  M  ainai  marqu^a,  en  aua de  ce  qui  eat  requia  par  la  quarante 
ncuviAme  aeetion  du  pr^eent  acte,  I.  raiaon  par  laquelle  oBaque  bulletin  a  <St^ 
marqud  par  lui."  ( 

l»a  loi  ajant  ainai  d<Stennio«  le  mode  de  TOter,  il  eat  clair  que  tonte  autre 
rfanidre  de  le  faire  non  autoria^np^ialement  par  le  Statnt  eat  ilKSgole ;  et  lea    • 
votea  donnas  et  regus  outrement  quo  la  loi  le  requiert  ne  aont  paa  dea  votea 
dang  le  aena  de  la  loi.    Dana  le  oas  Votuel  un  bon  nombre  de  votea  ont  6t6 
donn^a  et  re^ua  an  poll  No,  6  de  la  manidre  que  j'oi  mentionn^;  et  de  plus  le 
flous-oflSoier  rapporteur  n'a  pas  inscrit  en  regard  dea  noma  de  oea  votanta  dont  U 
a  marque  lea  bulletina,  la  raiaon  pour  laquelle  ohaque  bulleUn  a  itd  marqud  par 
lui ;  oe  qut  eat  une  autre  il%alit<J.    Mafntenant  oea  ill^goliUSa  devrontHsllea  avoir 
pour  effet  de  faire  d^larer  I'^leotion  nuUe  ?    La  aeetion  80  du  Statut  dit  qae   ' 
"  nulle  Election  ne  aera  annuU^e  h  raison  de  rinac«»Smplis8bment  dea  ibrmalittSa 
preacritea  par  le  present  acte  pour  Ics  op^rationa  de  Ig  votatidn i.'il  upp^ 
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cet  inacoomplissement  ou  erreur  n'a  pas   ohtvng6  le^riSsuItat  de  I'dleotion." 
D'oprds  oet^e  clause  I'annulation  de  1ft  pr^sente  ^footion,  pour  le  motif  d'inac- 
complissement  des  formalitis,  pour  la  r^eption  des  votes  dont  il  s'agit,  devra 
done  d^pendre  du  nombre  de  votea  tfinsi  donnas  comparts  ayeo  la  majoritJ  totale 
obtenue  par  le  rdpondant,  cette  majorit<$  ^tant  *de  65.     Or  le  nombre  de  votes 
Hinsi  donnas,  quoiqu'il  ne.soit  pas  constats  d'qne  manid're  oertaine,  est  certaine- 
ment  bcaucoup  moindre  quo  cette  majority.     Le  tdmoin  Gushing,  qui  prdtend 
avoir  tenu  une  liste  des  votes  ainsi  donnis,  le»  porte  en  tout  a  44;  m'ais  oe 
nombre  doit  6tre  dimifiu^  considirablement,  oar,  un  beau  nombre  des  personnes 
qu'il  dit  avoir' vot^  e^  faisant  marquer  leur  btjlletin  par  le  sous-offioier  rappor- 
teur,  6nt  jur6  qo'elles  ont  elles-mgmes  marqu6  leurs  bulletins.     Alguire  les  porta 
&  une  trentaine  et  Ostrom,  le  greffier  du  poll,  qui  en  a  tenu  une  Hste,  (dfcuf  de 
quelques  uns  en  commen^ant),  les  porte  A  vingt- et  quelques  uns,  sa  liste  en 
mentionne  vingt;  D'apris  ceiii  le  nombre  des, votes  ainsi  donnes  ne  peuls'^lever 
A  plus  de  vingtKsinq  ou  trente,  en  donnant  le^b*n(gfice  4u  plus  grand  nombre. 
Maintenant  si  je  retranche  ce  nombre  de  la  lmajorit6  totale  du  r^pondant,  ce 
dernier  restc  encore  avec  une  majority  sur  I'autre  candidat ;  cons^quemment 
rinaccompliasement  des  fonnalitds  de  la  votation  quant  i'  ces  votes,  n'a  pas 
change  le  r^sultat  de  I'election.    La  conclusion  est  que  je  ne  puis  annuUer 
I'election  pour  ee motif.      \y     ■'  -  ^\ 

^    La   ddcision   depend  ndanmoins  d'une  autre  question  soulevde'^s  cette 
contestation,  savoir,  de  la  question  de  la  Tklidit^  de  la  liste  electorale  de^  St. 
^  Andr^.    Car  si  cette  liste  electorale,  qui  compcend  quelques  centaines  de  nomsj 
^  ^tait  dedar^e  nulle,  il  est  evident  que  la  majority  du  rdpondanl  pourrait  gtre 
'  tou»n6e  en  minority  et  le  rdsultat  de  I'election  change.    J'ai  da  done  examiner 
^   cette  question  ayantr  de  me  prononcer  sur  celle  de  I'open  voting.    La  question 
80  resume  a  ceci :     Le  11  Janvier  1879  un  r61e  d'evaluation  pour  la  paroisse  St. 
Andrd  a  ^t6  produit  au  bureau  du  secretaire-trdsorier  da  conseil,  qui  1'*  revisi 
et  amende  dans  les  trente  jours  de  I'avis  donnd  pour  eon  homologation,  en 
angmentant  I'dvaluation  d'un  grand   nombre  de  proprie'tes,  ou  leur  va'leur 
annuelle,  et  en  en  diminuant  d'aut^s  de  valeur.     Un  appfcl  a  it6  interjettd  de 
la  decision  du  conseil  k  la  Cour  de  Crrouii  du  comtd,  qui,  h  6  juin  1879,  k 
rcjettfi  tous  les  amendements  par  le  ponseil,  4  ce  rfile  d'evaluation.,   Pendant 
-I'appel,  c'est-A-dire  entre  ie  premier  et  le  quinae  de  jnars  1879,  le  secretaire- 
tr6sorier  a  pr6par41a  liste  des  dlecteurs  parlementaires,  en  y  insurant  tous'oeux 
qui,  d'aprds  le  r61e  d'evaluation,  paraissaient  qualifies  A  voter.     Sur  plainte' 
produite  au  Bureau  du  Conseil,  avis  a  et6  donnd  pour  examen  et  r^viSen  de  la 
liste,  et  dans  les  trenta  jours  de  cet  avis,  la  liste, a  4t6  homologuee;  tout  celA 
pendant  I'appcl  sur  I'homologation  du  r61e  d'<ivaluktion.    Maintenant  on  ae 
plaint  que  ce  r6Ie  d'evaluation  a  6"t6  ainsi  corrige  et  ^amende  par  le  (^nseren- 
prevision  d'une  nouvelle  election  et,  dans  le  seal  but  de  favoris^r  I'election  da 
rtpondant,  en  y  ajoutant  des  poms  qu'il  n'avait  pas  droit  d'y  placer;  la  majorite 
du  conseil  etant  cdmpose  departiaans  avoues  du  dit  repondaot. 

On  ftaoJ^h^^AtwieurequtsationrTw  mtachant  rcyeaffqueron  aappetele 
St.  Andrews  case,'  mala  je  ne  crois  pas  neoessaire d'entrer  dans  lemeritedo 
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toutes  oes  questions;  II  me  suffit  de  dire  que  je  n'ai  auoune  competence  pouruiokmn  «t 
juger  de  la  validity  de  la  Hate  en  question,  el  qu'on  devait  s'adresscr  an  tribunal  ibb^t. 
charg<S  du  redressement  des  decisions  des  conseilfi.  En  effct  la  loitfonnaitun 
moyen  de  faire  reviser  la  dtScision  dii  oonseil  ooncernaiit  oette  Hste; "  le.chap.  7 
de  la  38e  Vict  de  Qu^eo,  tel  qu'umendd  par  la  39  Vict.  cb. :  13  statue  ce  qui 
suit :  "  Quiconque  pourra  appeler  de  toute  decision  du  consoil  oorrigeant  ou 
amepdant  la  liste,  au  juge  de  la  Cour  Sup^rieuro  pour  le  district,  dans  lea 
quinre  jours  qui  suivent  cette  decision,  au  moyen  d'une  requete  dans  laquelle 
sont  bri^vement  exposes  ses  motif's  d'appdl."  On  devait  se  servir  de  cet  appel. 
Cette  Cour  n'est  pas  une  Cour  d'appel;  ses  pouvoirs  sont  limit^s  et  ne  peuvent 
s'^tendre  jusqu'^  la  revision  des  actes  des  conseils  municipauz  agissant  dans  les 
limites  de  leurs  attributions.  Si  encore  il  s'agiBsait  de  d^ider  d'une  nullity  — 
absolu^il  en  fierait  aiiitrement ;  mais  il  s'agit  d'un  aote  purement  annullable  et 
dont  la  connaissance  est  reier<^  par  la  loi  &  un  ^ut  autre  tribunal ;  oe  n'est  pas 
parceque  le  conseil  a  jug6  a  propos  d'ezaminer  et  homologuer  la  liste  deotorale, 
dans  un  temps  oii^peut-etre  il  ne  devait  pas'  le  faire,  que  cette  revision  pit  le 
conseil'devra  Streepnsid^r^e  comme  nulle  de  plein  droit.  II  suffit  que  le  oonseil 
ait  agi  dans  les  limites  de  ses  attributions,  pour  que  sa  decision  soitconsidereo  ' 
comme  valable  jusqu'A  oe  qu'elle  soit  mise  de  c6t4  pai^'un'  tribunal  competent; 
c'est-&-dire  le  tribunal  indiqoig  par  la  loi  pour  cet  objet.  D'ailleurs  si  Ton  veut 
entrer  dans  le  merito  mgme  de  la  question  de  savoir  si  le  secretaire  avait  droit 
de  preparer  la  liste  eieotorale  et  de  la  soumettre  au  conseil  pour  revision  6u 
ezamen,  pendant  I'appel  surje  r61e  d'dvaluation,  je  n'y  vols  aucune  difficulty,  et 
je  orois  meme  qu'il  etait  du  devoirdu  secretaire  de  fuire  cette  liste  et  du  conseil 
de  la  reviser,  sur  la  plain  te  logde  h  cet  effet 

Car  la  loi,  sec.  12  de  la  38  V.  oh:  7  enjoint  an  secr^taire-tresorier  de  . 
pr^pawr  cette  liste  dans  un  temps  fizd,  savoir,  entre  le  premier  et  le  15  mars, 
et  le  c«)nseil  par  la  section  27  est  oblig^  de  reviser  la  liste  dans  les  trente  jours 
de  I'avis  donne  par  le  secretaire  du  dep6t  de  la  liste,  si'une  plainte  est  ftite 
centre  la  liste  ou  partie  de  la  liste.  Le  secretaire  et  le  conseil  se  sont  oonformes 
it  ces  dispositions ;  puis  la  see.  36  dit  que,  "  toute  liste  des  eieeteurs  ainsi.mise 
en  force,  sera,  pendant  tout  le  temps  qu'elle  restera  en  vigueur,  reputee  la  seule 
liste  des  eleeteura  parlementaires  pour  la  division  eleotorale  a  laquelle  elle  se 
rapporte,  lors  meme' que  le  I'file  d'4valuation  qui  aura  servi  de  bfise  i.  cette  liste 
serait  defeotueuz,  ou  seratt  ca»s6  ou  annulU  ;  sauf  neanmoins  toute  correction 
faite  en  vertn  de  la  section  44."  C'est-jirdire  par  le^juge  sur  I'appel  contre  la  ' 
decision  du  conseil  revisant  la  H^te.  ^',..  \ 

Pour  ces  raisons  je  ne  crois  pas  devoir  toucher  k  la  liste  electorate  de  St; 
Andr^,  ni  reohercher  les  motifs  qui  ont  porte  le  conseil  k  I'homolc^uer.  Je  doia 
la  prendre  telle  qu'elle  est  et  la  supposer  legale,  pour  les  fins  de  la  dite  election. 
Je  passe maintenantau  ZVd:et  cose. s  •-.-  ^- -  -;~  :  . 
>  L'allegue  des  r^uerants,  &  ce  sujet,  potte  que  H.  J.  Boswell,  nn  des  agents 
da  repondant^  aurait  offert  et  promis  payer  et  aurait  de  fait  paye  qi^  fait  payer 
les  depenses  de  voyage  dp  John  McMartin,  un  des  eieoteura  4  la  dite  Election, 


"f-. 


!,'  t 


voyage 


de  Montreal  ik  St.  Andre,  oCl  il  avait  droit  de  vote,  et  oelles  poor  son  retour  de 
St.  Andrd  it  Montreal,  et  ce  dans  la  vue  de  le  corrompre  et  I'iaduire  indiiment 
.4  M^r  it  la  dite  Election. 


'1 
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•■•       D'upres  la  preuve  il  ne  me  parait  pas  douteuz  quo  Boswoll  a  fourni  & 
McMartin,  lo  12  fdvricr,  le  matin  do  la  votation,  un  billet  de  passage  on  ticket 
special,  pour  le  conduire  par  voie  du  chcmin'  do  fer  Qu6bco,  Mora^-^al,  Ottawa 
et  OcoidcDtal,  do  4^Iontr^al  h  Laohuto  ou  plutdt  du  Mile-End  j^Lvohute  et  le 
ramencr  ensuite  a  Montreal.     Que  Boawcll  lui  4  fourni  ce  billek  pour  I'engager 
4  aller  voter  ;  pour  le  rdpondant ;  que  McMartin  s'est  servi  de  pa  billet  pour  se 
rendre  a  St.  Andrd  oil  il  devait  voter,  et  oil  il  a  en  effet  vot^,  et  revenir  k  Mont- 
rdal,  sans  avoir  rien  h  payer  pour  son  passage  sur  les  chars,  ni  en  allant  ni  en 
revenant ;  que  ce  billet  de  passage,  avec  huit  autres  semblabies,  avait  6t6  fourni 
4  Boswell,  la  veillo  de  la  votation  par  Richard  White,  un  des  dditeurs  de  la 
Gazette  de   Montreal,  qui,  lui,  avait  obtenu  oea  billets  de  Samuel  Shackel, 
JJjiuditeur  du  chemt'i^  de  fer  Quebec,  MontrtSal,  Ottawa  et  Occidental,  en  son 
bureau,  AJIfontr^al,  lemSmo  jour  11  fevrier,  veille  de  la  votation,  dans  I'avant- 
midi.     Jd  nl^i  pas  de  doute  que  les  huit  tickets  aui  ont  6t6  produits  formaient 
partie  des  neuf  tickets  achetes  par  M.'Rjphard  White  au  bureau  de  I'auditeur 
du  chemin  de  fer,  et  pour  chacun  desquels  il  avait  pay*  une  somme  de  oih- 
quante  cents.    L'ideqtification  de  ccs  billets  mo  parait  complete.     Ce  sont  les 
seuls  billets  d'une  natifre  spiSciale  qui  aient  ^t^  vendus  et  d<;livr^8  et  dont  il 
ait  ef^  fait  usage  ce  jour  Ma  pour  le  t^-ajet  entre  MontriSal  et  Laohute;  o'est 
Boswell  qui  a  et^  chargd  d'en  faire  usage  ^jour  les  fins  de  r^ectiQp,  et  je  n'ai 
pas  de  doute  qu'il  s'est  servi^d'un  de  ces  billets  pour  faire  transporter  McMartin 
a;Lachute  et  Ten  ramencr,  le  jour  de  la  votation,  et  ce  dans  le  but  de  s'assurer 
son  vot^j  ce  qui  constitue  de  la  part  de  Bos^tjjU  un  acte  de  corruption  dana  le    < 
serts  du  Statut  des  Elections.     Le  rdpondant  doit-il  gtre  tenu  rcsponsable  de 
cet  M(te  de  corruption  de  la  part  de  Boswelll?    Oui,  sans  doute,  si  ce  dernier 
4taitifors  un  des  Sgents  du  repondant  aux  tfermes  de  la  loi  electorale^;  c'est-ce 
qu'il  ^'agit  mainten^nt  de  recheroher.     Jf  pose  d'abord  comme  parfaitement 
<Stabli  que  Richard  White,  qui  a  procure  ks  billets  de  passage  k  Boswell,  dtait 
un  des  agents  du  rdpondant;  n'y  e6t-il  pour  I'dtablir  que  le  teldgranirae  k  lui 
adressd  par  le  rfipondant,  le  onae  fdvier,  la  veille  de  I'dlection,  et  celui  adressd 
.aussi  de  Lachute,  par  le  repondant  i  M.  Tait,  son  associt5,^le  meme  jour,  que    < 
ce  serait  d<Sja  bien  snffisaiit;    ces  t«Sl6grammes  prouvent  hors  de  tout  doute 
I'agence  de  M.  White  et  le  fait  que  le  rdpondant  en  etaifc  parfaitement  informe 
«t  qu'il  I'approuvait.     Voici  ces  tdldgrammes :  •  ■ 

■  „  ^  v^3  Lachute,  11  (2). 

liicJ^D  White,  .  **^  •  _ 

*    Gazette  O&ce,  Montreal.  • 

Add  William  Cleary,  worki/Tg  for  James  McShane„  ^ad  Robert  MoKnight, 

Forfar  etr^t.  JPlease  send  here  to  night  one  or  two  first  rate  vigorous  French 

canvassers,  not  afraid  of  work,  and  a  French  speaker.    Big  eflForts  against  ua 

'  among  French.    [;  J.  J.  C.  Abbott. 

-,,,_,  Lachute,  il  Feb. 

.    M.M.TAir,     -      ■ .  ,.^;.  ^  ■  ^^  -     ■  ^    .    . 

Mojrtreal.'"-:"'-1iP ; 

^afc-urgontly^-^oe^r^wo-rongh^working^reBcheaavMafefa-iBtN 


speaker  for  to-night.    See  Richard  White  immediately. 


J.  J.  C.  Abbqtt. 
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Cea  tdlegrammes  ne  laifscnt  aucun  doatc  eur  I'agence  de  Bichard  White,  uiokaon  et  i. 
rcconnue  et  npprouT^e  par  le  rdpondant.     M.  White  cxplique  ce  qu'^tait  octte 

liste  &    laqudle  lej  repondant.  le    priait  d'uj^uter  deux  noma.     II  dit  qu'il 
avait  re^u  cette  liste  dju  bureau  de  M.  John  Tujlor,  un  autre  agent  actif  da 
ti^pondant,  avec  pri^re-  de  voir  les  pcrsoiines  y  nientionn^es  et  de  les-envojei* 
voter ;  cette  Ijsto  comprenait  environ  une  demi  douzaine  de  noma  de  personncs 
r^sidant  A  Montreal,  et  ayant  dioit'*13e  vote  dans  le  comtd  d'Argentetiil ;  o'est  h 
cette  lisle  que  le  r^^ndant  1^  prie,  par  son  t^lfgramme,  d'ajouter  deux  noms 
Tout  eelA  prouve  I'agence  de  White  jusqu'a  I'dvidenoe.     Maintenantl  quant  4 
I'agence  de  Boswell,  M.  White  declare  dans  sa  ddpotijion,  qu'au  lieu  de  oabaler 
luKiiL6me  aupres  de  ccs  ^Iccteurs  de^Montreal,  il  en  aurait  charg^  Boswell, 
qu'il  connaissait  comme  trds  actif  et  d^voud  au  partie  depuis  nombre  d'ann^es ; 
qu'il  lui  aurait  remis  cette  liste,  k  cet  effet,  un  jour  ou  deux  avant  je  reoevoir 
le  t^l^gramme  du  repondant ;  qu'aussitot  apres  avoir  reju  ce  t^l^gramme,  il  est 
all6  au  Bureau  de  la  Minerve  k  propoa'des  cabaleura  qui  lui  ^talent  demand^, 
puis  au  bureau  de  randitewr  du  chemin  de  fcr,  oil  »1  a  achet^  les  9  billets  do 
passage  que  j'ai  mentionn^s;  et  puis  qu'il  est  all^  4  la  recherche  de  Boswell,  et 
lui  a  cominuniqu6  la  demande  qui  lui  ^tait  faite  d'une  couple  de  cabaleun/ 
franig^ia  et  d'un  orateur  franjaia ;  lui  a  en  meme  temps  remia  lea  9  billets  de 
passage,  saAs  lui  mentionner  I'usage  qu'il  devait  en  faire;  et  qu'en  nigme  temps 
il  lui  a  donnS  $5.00.    Nous  avona  vu  ce  qu'il  a  faili  d'un   de  cea  billeto,*^ 
Maintenant  le  repondant  est-il  responsable  de  I'acte  de  Boswell  comme  son  sous- 
agent  ?  Je  le  crois.     C'est  vrai  que  Hichartl  White,  en  loi  confiant  les  billets  de 
passage,  ne  lui  a  paa  dit  d'en  faire  usage  pour  faire  de  la  ooi'niption  auprds 
des^lecteura  qu'il  I'avait  cba%^  de  voir,  mais  il  nelelu^apas  d^fendu  non 
plus ;  et  le  lui  eftt-il  d^fcndu  que  je  croirais  encore  le  repondant  responsable  de 
I'acte  de  Boswell,  car,  comme  I'^tablissent  l^s  auteurs  et  nombre  de  decisions,  en 
matidre  d'^Iection,  le  candidal  est  responsable  non  seulemcnt  des  actes  de  son 
agent,  lorsqtie  ce  dernier  a  meme  outre  passd  sea  instructions,  mais  aussi  des 
actes  des  sous-agents,  qui,  par  le  fait  qu'ila  sent  sufiSsamment  reconnus  par  un 
agent  principal,  deviennent  en  quelque  sorte  I'agent  du  candidal  et  Tobligent  de 
a  meme  mani^re  que  s'il  ^tait  agent  principal.    Cox  &  Grady,  en  parlant  de 
la  responsabilit^  du  candidal,  a'raison  des  actes  d'un  agent,  ou  d»tin  sous-agent 
4isent,  a  la  page  321 :  "It  may  be  accepted  aa  a  general  propoeitioo  thai  where 
a  sitting  member  or  his  agent  emplojvs  a  person  to  bring  up  a  voter,  and  that 
person  does  corruptly  what  they  in|tended  should  be  done  inoorruptly,  they 
muat  take  the  consequences."     Cette  autorit^  me  parait  exactemenl  applicable 
au  cas  actuel ;  Boswell  ^tait  charg^  par  Richard  White,  agenf  reconnu  du 
repondant,  de  voir  a  envoyer  (bring  up)  les  ^lecteurs  de  Montreal ;  au  lien  de 
le  faire  l^alemenl  et  sans  cormptioti^  comme  il  est  presumable  qu'on  voulait 
qu'il  le  fir,a  pay^  feur  passage^en  leur  fournissant  des  billets  de  passage ;  qui  avaient 
^t^  pay^a  ik  prix  d'argent  4videmment,  et  personbe  ne  pent  s4rieusement  le 
mettre  en  doute,  il  a  commis  un  acte  de  corruption ;  et  suivant  Cox  &  Grady 
le  repondant  doit  lire  tenu  responsable  de  cet  acte  de  Boswell. 

Lejuge  Grove,  darts  la  cauae  de  Taunton,  rapport^e  an  2ft  Vnl  .la  O'lf.lW     " 


et  Hardcastle,  dit  ccci,  au  meme  sujet,  d,  la  page  74  :  "  I  am  of  opinion  that  to 
establish  agency  for  which  the  candidate  would  be  responsible,  be  must  be 


u 
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I),  proved  by  himself  or  by  his  authorised  agent  to  have  employed  the  persona 
whose  conduct  is  impugned  to  act  on  his  bchulP,  or  to  have  to  some  extent  put 
himself  in  their  hands,  or  to  have  made  common  oause  with  them  for  the  pur- 
pose of  promoting -his  election.  To  what  extent  such  relationjuust  be  sufficient 
to'  fix  the  candidate  must,  it  seems  to  me,  be  a  question  of  degree  and  of 
evidence  to  bo  judged  of  by  the  election  petition  Tribunal."  loi,  il  me  parait  quo 
le  i^pondarit,  par  son  agent  Richard  VVhite,  s'est  mis  entre  les  mains  de  Boswolt 
pour  engager  les  ^leoteurs  de  Montreal  &  aller  voter  pour  lui ;  et  je  orois  que  e'est  un 
des  cas  p<^  il  doit  porter  les  con  frequences  de^^otes  de  oe  sous  agent.  Je  pourrais 
citer  beaucoup  d!autres  autorit<Ss  sur  cette  question,  mais  je  crois  que  celles-oi 
.suffisent  pour  faire  voir  que  le  oos  actiiel  est  un  de  oeux  oik  le  oandidat  doit  6tre 
dScla^  responsable^te§a^l<e«  d'un  tous-agent,  m6me  s'il  a  ddpassd  les  limites  dcs 
instructions  h  lui  donnecs  /pur  I'agcnt  principah 

On  a  pretendu  que  Boswell  n'avait  agi,  dans' le  tiihs  aotuel,  que  comme  le 
simple  messager  de  White,  I'agent  du  r^pondant.  Cette  pretention  n'est  pas 
soutcnuble  ea  facede  la  preuve.  Les  pouvoirs  d'un  simple  messager  (shargd  d'une 
simple  commission;  ne  peuv^nt  s'^tendre  jusqu'au  pouvoir  de  oabaler  des  ^lec- 
teurs  d'une  maniere  g^n^rale  et  sans  restrictions,  et  encore  moins  &  faire  usage 
"^"des  billets  de  passage  comme  bon  lui  semblerait,  comme  dans  le  o^  aotuel. 
Pour  ces  raisons  je "  suis  d'opinion  que  le  r^pondant  est  responsable  do  Facte  de 
Roswell,  etque  e'est  un  autre  motif  pour  lequel  son  Election  doit  etre  diclar^e 

'nulle.  'V  *  .  V 

*^1  rest*  plusieurs  autres  chorges  particulieres  dirigdes  contre  des  agents  du 
repondant ;  je  n'ai  pas  cru  utile  de  les  examiner,  vu  que  les  charges  que  j'ai 
deji  examines  et  sur  lesquelles  je  me  suis  prononc^  contre  le^r^pondant, 
Bont  plus  que  suffisantes  pour  faire  afcnuUer  son  Section. 

Je  declare  I'^lection  du  r^popdant  nolle  et  la  mets  de  cote  4  toutea  fijos  que  de 
droit ;  quant  aux  frais,  \e  repondant  devra  .les  payer,  touf  moiti6  des  frais 
d'Enqugte.  Les  requ4rants  ont  cru  devoir  aller  a  la  reobertshe  de  la  preuve  des 
faits  all^gu^s,  en  faisant  venir  un  grand  nombre  dfe  t^moins,  doni  en  de6nitive 
lis  n'ontrien  tir4  et  par  lesquels  ils  n'ont  rien  prouytf;  c'^toltleur  affaire  et 
c'^tait  leur  droit ;  mais  il  n'est  pas  juste  que  les  fnds  eia  domnt  retomber  sur  le 
rdpondant ;.  ils  I'ont  fait  k  leur  risque  et  p6ril  et  je  orois  qu'il^'est  que  juste  et 
conforme  aux  d^sira  exprim&  dans  la  section  60  de  I'acte  6fiB  elections  con-  ^ 
testeea,  1874,  qu'ila  en^  payent  la  fa^on.  lU  ont  aussi  qu^stionhe  d'ltutres 
temoins  trea  longuement,  sur  presque  toute  la  cause,  sana  pouvoir  ,rien  obt«nir 
d'utile  4  la  c^use,  si  ce  n'est  sur  un  point  ou  deux  de  la  cause.  II  n'est  pas  juste 
encore  que  le  repondant  ait  a  supporter  tons  les  frais  de  oea  depositions  non  pluSi, . 
Je  crois  qu'au  moins  la  moitie  de  I'enqugte  est  inutile  et  adverse  aux  requerants, 
et  je  crois  en  consequence  qu'il  n'est  que  juste  de  divisor  les  frais  d'Enqugte  et 
jJe  lea  faire  supporter  moitie  par  les  requerants  et  moitie  par  le  re-wndant. 

Ainsi  le  lepondant  est  condamne  aux  frais,  B%uf  les  fraia  d'EnquSte  q»i^ 
seront  payes  moitie  par  le  repondant  et  I'autre  moitie  par  les  requeranfe. 

N.  W.  Trenht)lme,  for  Petitioners.  .  ^  ElecUon  xleclared  void, 


'~'  C.  A.  Ceo/n'on,  Counsel. 

^  M.  M.  Tail,  for  Respondent. 

«4^        A.  Lacoste,  Q.  C,  Counsel. 

(8.B.)         -  r       -.: 
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MONTREAL,  30th  DECEMBER,  1881. 
Coram  JETTfc,  J. 

_'»Nq,  4»7.  I  *   :   .  ;.'■ 

Costitetal  V8.  Lemieux,  and  Ra(lL!/,Penttofer. 

H«lD  :-l.  Before  tho  eoming  In  Ibroo  of  the  Civil  Codo  th</obllg«flon  of  ImprOTlng  th^  pr  wrtr        ' 
,V  "••notMPWH.nHalobllK.tlotiln.neipphyteulJleow  nipra»ing  me  property 

'■  Iht.^uS::,r;';or  J'^^  char.oter.Ucae.-  mpby.cu.l-  b,foro  tUe  Code  w^ 

'  ff't'!:;'''"'''l!"\'^'""'«'«™" '«*'•«<>  •'•4.  «on-»^^^^^  - 

IheriSZ  ™  "';?'«"•,'"•''  •"  ""»»P"«'  »«^™  0^5  yean,  of  «uch  leane  b«  .old  by  the  /- 

--  itlon  Jh  "'  f '^^  PT"^  '•^  "^"*  »"*  """•  »•«  purol.,.e,.who  I,  prevented  by  notT-        .— 

piredtenn  may  obtain  the  vaoaUon  of  the  .bcrtlTgMle  under  Art.  71*  c.C.  P.       ^ 
/      On  the  3rd  of  November,  1846,  the  defendant,  Claude  Lemictix,  "leased  a-        ^ 
portion  of  the  Windsor  Cove  property  at  Point  LcvIb,  on  the  lliver  St  Law- 
rence, to  James  Tibbitts  an.d  James  MoKcnsie  by  tfjease  in'thcfollowin.^  icrtas  • 
-"  The  said  Claude  Lemjeux  did  declate  to  have  leased,  demised,  granted  and 
'  to  farm  let,  andf  by  these  presents  doth  lease,  demise,  pran't  and  to  farm  let 
'  for  the  space  and  term  of  fifty  consecutive  years,  which  have  commenced  run-  '       ^ 

'  ning  on  the  twcl^ty-first  day  of  the  month  of  September  lasj,  and  which  wil]  '- 

"  expire  on  the  twentieth  day  of  the  month  of  September,  1 8?6,  unto  the  said  -       "> 

"James  TibbitU  and  James,  McKenzie,  junior,  accdptiog4hereof,  lessees,  for.  "     \ 

'■  themseli^es,  their  heirs  and  assijrns,  that  is  to  say : — 

"  All  the  beach,  &c.  (icguifttr  rf6»m/)<jo)—  <t      '       »'  ' 

"To  have  and  to  use,  enjoy  and  possess  the  «aid  portiqn  of  beach  with  all 
"  the  nppurtinances  and  dependencies  thereof,  now  leased  or  intended  so  to  be 
".unto  t>e  said  James  Tibbitts  and  James  McKenzie,  junior,  their  heirs  or  ' 

'•  assigns,  for  the  space  and  term  of  fifty  consecutive  years,  subject,  hijwever  to 
•  "  the  following  reserves,  exceptioas,  clauses  and  conditions,  that  is  to  say :   ' 

"  Istly.  That  the  emplacement  or  tiiilding  lots  actually  leased  by  the  said  >   • 
"lessor  to  divers  parties  are  not^eomprised  iq  the  present  lease,  and  shall  con- 
"  tmue  to  be  used  and  employed  by  the  lessor  as  heretofore.  '  ' 

"2n%.  That  a  pieco  of  ground  (seguitur  descriptlo)  is  by  him  hereby  » 

"reserved,  and  shall  be  by  hini  used  to  put  firewood  thereon,  but  for  no  other     ' 
"  purpose  whatever.  *  , 

«  Srdly.  It  is  hereby  exprcMly  agreed  by  the  parties  that,  over  ahd  above  th«    .         '*       ' 
"  prjpe  of  the  present  lease  hereinafter  stipulated,  the  lessor  shall  be  entitled  to 
"  have  and  receive  from  the  cribs  or  r«fuse-wood  in  the  said  cove  a  su£Scient      "f 
"quantity  fdr  heating  on«  $tov6  throughout  eyery  winter  during  the  present       '. 
"lease.    ;  ':.,:■   :_\:^^_.,S....:..,.j:\^S'':i^^^..':.^.^t'^^^  •  

"  4thly.  It  is  hereby  expressly  agreed  by  and  between  the  said  parties  thai  the  ' 

"lessees  shall  hav^.the  right  to  put  an  end  to  this  Ijjase  on  the  expiration  of  the,       *      ^     ' 
"  first  twenty-five  years  of  its  duration,  upon  giving  notice  in  writing  to  the  lessor.  .  *' 


ui  U  lieirH  or  ^igns,  at  the  domicile  hereinafter  electecITthree  monYhs  before 


«©  -^ 
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"  the  expiration  of  tlio  t^enty-fiflh  yoar  of  tho'  torin  of  this  leaw;  upon  tho  , 
"  giving  3r  which  notice  the  present  lease  shulPterniiriato  on  tho  twentieth  day 
"  of  .the  month  of  September,  1871,  in  ^the  same  manneras  if  it  had  been  origin- 
"  ally  made  for  twenty^five  yeiirs  only.    *  ,  ,  , 

"  5thly,  Tho  said  parties  do  hereby  annul  the  lonso  of  said  beach  made  \>j 
"Antoine  Leraicux  coigointly  with  Joseph  Lomiour,  tHe  auieur  of  the  said 
"Claude  Lemieuz,  to  tho  lute  Leonard  Windsor,  by  docdii  etc.,  *  *  *  * 
'"  and  the  said  James  Tibbitts  and  James  McKcnzie,  junior,'  do  here1»y  promiw, 
•'and  engage  to  save,  keep  harmless  and  foreVer  defend  tho  said  Claudo 
"Lomieux  from  all  claim«i'  and  denaand^'  which  ipight  be  made  against-him  by 
I'  any  person  or  persons  whomsoever  in  relation  to  tho  said,  lease.'' 

"  And,'  lastly,  the  present  lease  is  thus  made  for  and  in  ootisideration  of  the 
V  price  or  sum  of  twenty-five  pounds  current  money  of  this  Province  per  annmii, 
■"and  for  each  yenrof  its  duration.  ^\ — -,l  -_— -^^      — _- —     .^_  _  _ 

"  Tho  lessor  hereby  {icknowlcdgingto  have  received  in  advance,  in  the  presence 
"of  us  the   said  notaries   from  the  said  lessees,  the  sum  of  t#enty-five  pounds, 
"  being  for  tho  first  year's  rent,  ^f  which  tho  said  lessees  are  hereby  fully  exonpr-  • 
"  ated,  rele-ised  and  discharged.  '    . 

"And  the  said  lessees  .do  hereby  promise  and  engage  to  continue  paying 
"the  said  rent  in  advance  yearly  on  the  twenty-first  day  of  the  mo'tith  of 
^*  September  next  year,  aijd  the  other  on  ilioiike  day  in  each  successive  year, 
"and  which  rent  shrill  be  payable  at  tho  domicile  hereinafter  elected  by  (he 
"parties.       *       -^  •»  ,   k      . 

"And  it  is  hereby  specially  ngrced  by  and  between  the  said  parties  that  if 

"  the  said  lessees  should  np^luct  or  refuse  to  pay  the  said  rent  each  year  in 

"  advance,  they  will  thereb/^  l^.sc  all*  right  to  continue  occupying  the  said  beaeh 

^'  hc.reby  leased  to  them/and  the  present  lease'  will  thereby  become  null  and 

x-"void.  , 

"  And  for  securing  the  payment  of  the  said  yearly  rent  of  twenty-five 
"  pounds,  the  sa4d  lessees  do  hereby  specially  bind,  plod;>;c,  mortgage  and  hypo- 
"  thcoate  the  beach  hereby  leased  to  them  and  herein  above  designated. 

"  And  for  the  due  execution  hereof,"  &c.,  &c. 

'The  above  named  lessees,  Tibbitts  &  Mc^cntic,  halving  become  insolvent 
beforj  the , expiration  of  this  lease,  the  unexpired  term  was  sold,  and  passed 
into  divers  h.-inds,  the  last  pure|in8cr  of  fhc  les>ees'  rights  being  A.  F;  A.  Knight, 
who  bought  them  ou  May  20th,  1872.     On  November  4th,  1880,  a  writ  of 
execution ;,wa 4  issued  out  of  tijd  Superior  Court  at  Montreal  against  the  lands 
or  the  defendant,  at  the  instance  of  the  plaintiffs,  under  which  the' property 
above  leased  was  seized  and  advertised  ta  be  sold  by  the  Sheriff  of  Quebec  on 
January  22nd,  1881,  on  which  date  it  was  put  up  for  sale  and  adjudged  to 
David   Rattray^  the  petitioner,  for   $3,800.     Shortly  after  this,  adjudication, 
Knight,  who  still  occupied  the  property  as  lessee,  served  a  ^tification  and 
"^      protest  on  Rattray,  intimating  that  he  (Knight)  intended  to  retain  possession  of 
u,  the  property  until  the  3rd.  of  November,  1896,  when  tho  terjn  of  thCabove  lease 

would  enife,  and  that  he  would  resist  any  efforts  which  Rattray  might  make  to 
■Tbareopoa 
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«hcriB»8  sale  under  orto.VjlO  M  714  C.  C.  P.,  ;illeging  that  the  property  was 
'^charged  with  a  right  of  emphyteusis  wiiich  was  not  purged  by  the  adjudication, 
^«nd  whjch  diminished  the  value  of  the  property  by  about  oneJialf;  and  that  he 
ynmXA  not  have  bought  had  he  been  aware  of  the  differoncS. 

The  plaintiffs  contested  this  petition  on  various  ground%,but  their  principal 
contention  wa's'.  that  the  lease  in  (juestion  did  not  oonstit'ute  an  emphyteusis, 
.and  was  consequonjlly  Durjrod  by  the  sheriflTs  sale. 

'J.\.  Bonin,  (ot!  plaltttiffs  contesting,  argued  tha^  the  lease  in  question  was 
not  an  emphytehsis,  but  a  more  "  fcatf  4  /erme  "  as  the  terms  "  to  furm  let  "; 
sufficiently  indicated,  ^he  word  "emphyteusis "  did  riot  pncc  occur  in  the 
deed,  and  there  were'  ^one  of  the  dlHtinguifihing  marlcs  of  such  a  contract. 
The  clause  containing  an  hypothecation  of  the  property  to  seouri  the  rent  was 
r  meaningless  and  superfluous  in  view  of  tlie  previous  one  providing  that  the 
leasof  should  become -null  and  void  upon  the  failure  of  the  lessees  to  pay  the 
r^nt  in  advances  aijld  hence  no  inference  could  be  mudo  as  to  the  intention  of 
thefcssorto  alie|iat|b  the^prdporty.  Above  all,  the' lease  did  not  contain  any 
stipulation  that  the  preneurit  should  improve  the  property,  and  this  was  an 
«8sential  obligation  in  an  empliyteusis  as  the  following  authorities  showed  :— 

C.  C.  L,  C.  567,  and  Report  of  Commissiojiers  on  do.  |(3rd  Re^rt,  p.  408) ; 
ProudhoH,  Usufruit,  No.  97,  pp.  102  et  seq.  •  Nouveavt^ Denizart,  Vol.-  YH., 
Vo.  Emphyleose,  p.  538,  JS'os.  I  et  2;  Proudhon,  Domainede  Propri^ld,  Vol. 
II.,  Nos.  709  ct  710;  Guyot,  R^p.,  Vol.  VI.,  Vo.  Emph.,  pp.  680  sqq.; 
j;>omaf,  Liv.  I;,  Tit.  4,  eec.  10,  Nos.  1  et  9  ;  Argou.  Vol.  II.,  pp.  246  et  249 ; 
,  No»v.  Iten.  Vol.  XIII.,  Vo.  Bmph.  p.  280,;  Sebire  Jb  Cirteret,  Vo.  Bail 
Emph.,  2,  pp.  453  sqq.,  §  11  et  15 ;  p.  456,  §  27  ;  Ferriere,  Diet.  Vol.  I.,  Vo. 
Emph.  p.  670;  Dunod,  Prescription,  p.  339;  Duvergier^hnaage,  Vol.  III.-, 
Hfo.  144,  et  note  1,  p.  136  ;  Laurent,  VIII.,  No.  346;  f/opton^,  Louage,  p. 
31;  Duvwulin  8urPa(ii|.§  73,  Jfo.  22;  Z>aifc2, 1853-1-145,  1857-1-326. 
W61-1-444.  ..  \ 

E.  Lafimr,  for  petitioner,  contended  that  the  lease  was  emphyteutic.  The 
|)rincipa^cllar^cteristio  of  an  emphyteusis  was  the  alienation  of  the /onc/s.  The 
hypothecation  of  the  fond»  by  the  lessee,  however  superfluous  it  might  be  for 
tlic  security  of  the  rent,  necessarily  implied  the  alienation  of  the  property,  and 
j«ould  not  have  beenpeffooted  by  an  ordinary  lessee,  but  only  by  an  emphyteutic  ' 
holdeiu  Pomer,  Trait*  do  I'Hypothoque,  sec.  II.,  §2;  iivLyot,  R6p.  Vo. 
Emphyt^se,  p.  681,  col.  2;  Muveau'Benisart,  Vo.  Envphyt^ose,  §  1,  No.  6; 
Ferriire,  Diet,  do  Droit,  Vo.  Emph.  p.  706 ;  Dalloz,  Jurisp.  du  ifeoyaume,  Vol. 
9,  p.  944.        /     ^  •  .  u* 

Then,  as  to  the  obligation  of  improving,  art;  567  U.  C.  L.  C.  did  not  apply, 
as  the  lease  was  passed  before  the€ode  came  in  force,  and  before  the  Code  this 
obligation  was  not  essential  £o  the  contract,  as  was  established  by  the  following 
authorities:— 4ncicn  Jknizarf,  Vo.  Emphyt^ose;  Guyot,  Repr,  Vo.  Emph. 
tuhinit.;  id.  ibid. jp.  682,001.1;  Serret,  Inst,  du  Df.  Ptan^ais,  Liv.  III., 
Tit:  25,  §  3,  p.  502 ;  Ferriire,  Diet,  de  Drwt,  Vo.  Emphyt4ose,  III. ;  Vinniw, 
Ad.  Inst.,  Lib.  III..  Tit.  26/l;,BejttetitvTraU^  dw  D«>itaSoigiM^^ 
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pisflemont,  Liv.  IV.,  oh.  S,  No.  6  ;  Henrys  (FA.  Brctonnior),  Vol.  I.,  p.  72?, 
col.  2  ;  Le  Grand,  Coutumo  du  BaillaKo  do  Troycu,  Tit.'  -IV.,  art.  67,  glose  1, 
No.  1  (p.  200,  ool,  2)  ;  Bniqaet  Diet.  Rnisonno"  des  Domninoii,  Vo.  Bnux 
Kmph.,  Vol.  I.,  p.  290,  ool.  2  ;  Nouv.  Denizart,  Vo.  Eniph.  No.  3  ;  Domat, 
Liv.  I.,  Tit.  IV.,  sec.  10,  Nos.  1,  2,  3,  &o.;  Duvergier,  Vol.  III.,  pp.  J40-1 ; 
Holland  de  rUlargueB,  Diet,  du  Droit  Civil,  Vol.  IV.,  p.  227,  Vo.  Einph. ; 
Sehire  tt  Carteret,  Vo.  Bail  Emph."  §  l«r ;  Laurent,  VIH.,  p.  421 ;  Troplong, 
LouaRe,  ch.  I.,  pp.  174-5 ;  De  Villeneuoe  d-  Qilhert  (1791-1850),  Vo.  Emph/ 
§  2,  No.  18,  p.  369;  iW.  ibid.,  §  1,  No.  1  ;  Dallnzd;  VergS,  app.  au  Til. 
VIII.,  No.  V.  Louage  Enipli.  §  1,  No.  21;  id.  »6»J.,  §  3,  No.  49 ;  Ledru 
Jiollin,  Vo.  Emph.,  Nos.  29,  61,  112;  J\pin  le  Ilalleur,  Hist,  de  TBrnph.  pp. 
75-7.     .  - 

Jette,  J. — A  une  vcnte  fuite  p»r  lo'  shdrif  de  Qudbso,  le  31  Janvier  1831, 
Rattray  s'cst  portd  adjudioatairo,  au  prix  de  $3,800,  d'un  immeuble  saiii  sur  le 
defcndeur  Lemicux. 

Rattray  demande  maintcnant  rannufation  de  ectto  vente,  disant : 

Que  le  3  novembre,  1846,  Lem.iouxa  donnd  cot  i<ii>neuble  i\  bail  emphytio- 
tique  pour  le  terme  de  50  ans,  quo 40^  bail  est  etiqisw^'nleine  force  et  vigour  et 
que  n^anmoins  il  n'en  a  6t6  fait  auoune  mention  lo'V^fjV^^n^* 

Que  I'cxistenoe  de  ce  bail,  qui  a  enoore.  15  ans  A  courir^  et  que  le  d<Sorfit  ne 
purge  pas,  (C.  P.  C,  art.  710)  ehangod|)4tout  au  tout  la  position  ,de  I'adjadica- 
taire,  qui  no  pout  prendre  possession  de  la  propridt^  par  lui  aohot^e,  et  par  suite 
souflPrc  eviction  temporaire  ;^  91  de  plus  que  rexisterice  de  ce  bail  constitue  une 
difil^renoe  tellomont  oonsiddi'ablc  et  importantie  ontre  la  description  du  biea 
vendu  ct  celle  de  celui  achct^,  qiie  radjudioatuire  ^^ien  fonde  a  demanded  la 
uullito  de  ce  di^ciSt,  attcndu  que  la  valeur^de  rimraeub^,  qjii  sans  ce  bail  vaudrait 
le  prix  d'adjudioation,  $3,800,  so  trouve  r^<Iuite  aveo  lu  bail,  a  moins  de  moiti^, 
savoir  $1,800,  (C.P.  C.  714). 

Los  dcmandears  contestent  cette  demande,  ct  y  opposent  deux  pluidoyerti. 

lo.  Par  le  premier,  its  disent:  Que  le  bail  de  1846,  n'estpas  un  bailemphy* 
tdotique,  mais  un  simple  bail  a  longues  antides,  nc  contoiiiint  auoune  oblK;ation 
d'amiliorer  la  propridte  baillee,  ct  que  par  suite  le  premier^  ou  son  ayant 
cause,  n'avait  aucun  droit  de  propriit6  dans  I'immeuble  en  questio'u,  luaid  uo 
simple  droit  de  jouissance  qui  a  (-t^  purgi6  par  le  decrOt. 

2o.  Qu'en  supposant  que  ce  bail  serait  un  b<til  emphgteotique,  le  requ^rant 
neg^iurait  s'cn  pr^valoir  pour  faire  annuler  la  vente,  attendu  qu'ayant  it6  Hem-  ° 
ployd  et  le  teneurde  livrcs  du  preneuf,  ou  de  son  ayant  cause,  pendant  plusieurs 
ann<Ses,  il  connaissait  partaitemcnt  I'existience  de  ce  bail  et  ses  conditions. 

Qu'en  outre,  en  admettant  que  ce  bail  fut  emphyt^otique,  les  dcmandears 
avaicnt  droit  de  faire  vendre  sur  Lemieux,  le  bailleur,  le  domaine  direct  du  dit 
immeuble,  et  que  le*  requdrant  ayant  achet^,  aveo  pleine  connaissance  do  ce  t)ail, 
80  trouve  avoir  acquis  ce  domaine  direct,  ct  recevra  pendant  lo  rente  da  terme  da 
bail,  r^uivalcnt  de  son  prix  d'uchat  par  le  oanoa  emphyteotique  qui  lai>«8t 
maintcnant  payable.  ^      ' 

Enfin  Ics  demandcurs  disent :    Que  le  rcqudrant  n'agit  dans  cat  instance  que 
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«ntondu  pour  afieter  cot  iiumeuble  pour  le  ^Pf^eneur^  vft  quo  oe  dernier,  qttl 
a  toujours  oonsiil^rAjion  bail  oomine  un  boil  prdioairo,  avuit  n^gligd  de  fairo  aoa 
opposition  il  toqiij^  pour  prdMerver  lion  droit. 

Qu'en  conH^rjttei^cip  |o  requ^rant  n'a  pas  ^t4  tromp^  tur  la  valour  do  rimmoublo 
et  no  pout  doinandet  Fa  nuilild  du  d^orfit. 

Lo  requrfiini  M'^pondu  en  droit  ii  co  seoond  plaidoyor,  <^isant  on  substonoo, 
quo  la  eonni^Bitiinoe'que  le  rcqu^rant  auroit  pu  a^oir  du  bail  en  question  no  pout 
',  romp^oher  d^  d«ii!iiindcr  la  nullitd  du  d^ordt. 

La  oauM  9^fM  inscrito  tant  suria  rdponsoon  droit  quo  sur  lo  m6rito. 

La  proHve  n  ^tablii  auounoniont  le  conoert  vi\\6m6  diitro  le  roqudrantet  I'ojant 
cause  du  preneur  A  bail,  lo  nonim^  Knight.        ^       !\;  i 

B'un  autre  cbt6  il  est  proiiviJ  quo,  ri'nimcuKlo  en  queiwion,  sons  la  chorge  du 
bail,  vout  le  prix  d'adjudioation,.83,800,/^ais  si  lo  baildoitiOtre  niuintenu,  la 
::vnlour  so  trouve  r<Sduito  d'uu  nioins  112,000  o'cst-il-diro  pltt*  d^  n<oiti<J. 

La  conte^atioli  80  trouvo  done  restreinto  i  ropprtfoiatioo  ^u  bail  do  1846. 
Est-oo  un  bnil  eniphyteoti(|uo  ou  un  simple  bail  ik  longuos  anp^s  ? 

Si  o'oRt  un  simple  bail  ik  lonj?  tei'mo,  bionqu'il  ait  ^UJ  enrtfgistri  il  a^te  purge 
par  le  d«SorSt  et  I'adjudioatniru  a  acquis  tout  cO  qu'il  voulait  avoir.V 

Si,  ou  coutraire,  o'ost  un  Juiil  tmphytiotique,  le  d^ret  ne  ruyani  pas  purgd 
(C.  P.  C.  art,  710)  le  requ6rant,  est  bien  fond^  it.  pritondro  qu'il  n'a  poa  eu  oe 
qu'on  pr^tendait  lui  vondro  ct  &  dcmander  I'annulation  de  la  vente. 

Notre  cpde  civil,  nous  donne  la  definition  suivante  du  bail  emphyttotiquo : 

Art.  567.     "  L'cmphyt^oso  ou  bail  emphyteotiqud  est  un  oontrat  par  Icqiiel 

^'  lo  proprjotaire  d'un  immeublo,'/*  cide  pour  un  temps  4'  un  autre,  d  la  charge 

*'par  le  preneur  O'y /aire  dv»  am^lioration$,  do  payer  au  bailleur  une  rcdevance 

^' annucll*  ot  nioyennant  leS  autres  charges  dont  on  pent  convenir." 

'  Ainsi  oprds  oette  ddfinition,  o'est  une  ceaaion  de  l'immeul>le  lui-m^me,  et  pon 

pas  sculcment  de  h  jouissance  ;  et  co  pour  un  temps  d«5termin^.     Dans  I'ancien 

-  dtpitTran^nis,  il  ^tait  admis   pnr  presquo'  tons  lea  aiitcurs  que  fempl^ytepse 

•  constituait  un  ddnicmbrement  du  droit,  de  pi»bpridtd,  lo  preneur  ocqudrant  le 

donuHHeupile  de  I'iiumeuble  tandis  que  lo  bailleur  n'en  rotenait  quo  lo  domaine 

direct.  ^  V 

Cctto  distioolion  entre  lo  doniaino  utile  et  lo^onioine  direct,  admise  par  la 

plupart  des  auoiens  auteurs,  etait  oependant  oontest^e  par  quelques  uns,  o'est-j\- 

<liro  par  ceux  qui  avaient  pen^trd  plus  avant  dans  les  ^fondcurs  du  droit 

remain.    Ainsi  Cujas  (sur  la  loi  74  D.,  Daxoi  vindio :)  n'ac»de  a  l'emphyt6)to 

que  le  quasi-dotnaine,  et  lui  refuse  le  domaine  utile,  paroo  qu'en  droit  remain, 

le  domaine  utile  ^tait  inconnu,  qu'aucun  texte  n'en  parlo  (Troplong,  Loua| 

No.  32.)     Lea  juristonsultos  moderncs  ont  adopte  le  sentiment  de  Cjyjis  et 

n'admettent  pas  ootte  distinction  entro  lo  domaine  direct  et  le  dmmiine  utile. 

Pepin  le  Halleur,  dans  son  llistoire  de  rEinphyt^so,  d^finitk^it  de  I'om- 

jphyt4ose :  jut  in  re  aKena,  ct  Lavrent  de  son  c6td  no  lui^a^Mrdo  rien  de  plus. 

Quoiqu'il  en  soit  la  division  en  domaine  direct  et^maine  utile  ^tait  presque 

gdn^ralemont  admise  sous  I'anoien  droit,  surtout  stir  I'autoMte  clo  DumouliD,  et 

008  codifioateurs  semblent  I'avoir  acceptde  apms  restrictions,    ^insirartiole  571 

^11  code  d^cUroqwi  '^L'imuHwM&^wlte^t-tmpfayffaro-pcttr^tryTq 
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','  ment  par  lua  cr^anoiem  dii  pronour,  auxquoU  il  eit  loUibl*  d'en  pouriuivro  bk 
"  Tentf)  en  auivant  lea  furiualit^s  ordinoiro  du  ddorut." 

TiO  bail  cmphyt<^')tiquu  confuro  dono  un  droit  duns  rimmoublo  nidine,  et'i( 
I'acto  par  Icquol  lo  dtil'endour  a  MA  on  185(1  rimmoublo  on  quoNtion  a  bien  lo* 
oaraoti6roa  do  I'oraphjtdose,  nul  douto  quo  la  doiuundo  du  rudjudioutairo  ne  aoit 
bien  fondle  ot  quo  lo  ddorot  no  doivo  btr»  annul<$. 

J I  fttut  dono  reoherohor  quel*  hoiU  ha  oaracturofl  eiteHtieh  du  bull  emphyMo- 
tique. 

D'apr^s  I'artiolo  567  do  notro  code,  il  aoiubloruit  quo  le  bail  duit  pr^aonter 
(roiH  caruci^rcB  (irincipaux  :    .  \ 

lo.  Ln  tranalation  d'uno  e.tp6co  do  ^ropri^f^  ; 

2o.  La  atipulution  d'uno  redovancc  iinnuullo; 

3<).  L'obligatioD  par  le  prenour  d'ainiliorer  I'imnioublo. 

£t  lea  r6Jaoteura  du^  co  lo,  diaunt  dana  lour  rapport  (vol.  I  p.  408)  :  "  L'on 
"  trouve  Bouvcnt  dana  lea  dt^finitions  donndea  do  I'empkjt^oae  que  la  redevance 
"  doit  £tre  moiUquf;  ce  n'ett  pas  iiiceiiaire,  niaia  elle  doit  fitre  annuolle,  aans 
"quoi  00  ne  aorait  plus  oe  oontrut.  L'ubligation  d'amitiorer  ttt  au$si  de 
"  rigueur;  maia  aveo  cos  qualit«Ss  e»»entiMe»,  lo  bail  e^t  ausoeptible  de  tbutea  les 
"  autrea  conditions,  qu'il  plait  aux  parties  d'y  insurer. 

Si  le  bail  dont  il  a'agit  en,oette  cause  avait  <Ste  fait  dopuia  lecodo,  il  vii  Evident 
que  oet  art.  667,  et  lo  oonimentaire  que  noua  en  trouvons  dana  le  rapport  des 
r^acteura  du  liode,  dovraiont  avoir  uhe  influence  oonsiddrable  aur  rapprdoiatioo 
que  le  tribunal  eat  appoM  ik  fairo  de  I'aoto  dont  il  eaf  ioi  quoation.  Mais  oct 
acte  eat  ant^rieur  au  code  et  le  requ^rant  soutient  que,  quoiqu'en  ait  dit  le« 
.  commissairea-r^duteura,  la  condition  danUlivrer  n'^uiit  paa  de  rigueur  dans 
I'ancien  droit.     '      «  •'  * 

Cotto  pretention  mo  parait  ju-stifi^o  par  lea  autorit^:!  citi^<i.  Ainsi,  Quyot, 
Aep. :  vol.  omphyt^osei.  p.  682,  lere  col.  dit :  "  On  stipule  ordinairement  quand 
"  OR  donne  une  place  ii  titre.d'emphyt<So80  que  le  prencur  ««ra  tenu  d'g  bdtir, 
"  oette  clause  n'est  pourtant  ptu  de  I'eaaence  da  contrat  y  muis  si  elle  y  eat  appos^o 
"  on  peut  oontraindre  le  prenour  ik  I'exeoutw."      I      "    ''"' 

Ferriire,  Qict:  vo.  EmphyUSose,  iii ;  On  dofine  quelquefois  un  hdritage  & 
"l»ail  emphyt^otique  a  lu  charge  qui  le  prtneur  y  /era  conttruire,  etc.  Mai»  il 
« se  paase  boaucoup  de  baux  empbyt^otiqu^aaans  que  le  preneur  ae  obArge  de 
"  bfitir,  cette  chu$e  n'itant  pan  de  la  $ubitance  du  contrat." 

Loyaeav — D^guerpisaement :  LivrelV,  chap.  5,  No.  6. 

" le  preneur  &  emphyt<So8o  n'ettpoint  chargi  d'amiliorer  1^  b^ritttge 

"  a'il  ne  a'y  eat  soumia  expreaaement.*' 

Ancien  Denizart,  vo.  Empbyt^ose.  ^ 

Serrei—Iwt.  du  Dr.  Franfais,  p.  602.  foufaric— Droit)  *  Sei^nouriaax,  p. 
424.    Lower.— LettreB.,ch.^  10-1,  p.  682.  , 

1  IIenrifs,p.  722,  col.  2.  Noumau  Jkmzart,  vo.  Emphyt6)so  No.  3.  Domat^ 
livre  ler  titrc  ^tJ®**  ^'''i  No.  l,-2,  3,  9.  ,   1  _    „  _.      .:       .:^  _  _V  jj      ,^ 

2  Duve^gieryfp,  140,141. 

4  Rollandde  Vi^rgues,j>.  227.  *. 

Sebire  et  Cartertt,  Encye.  du  Droit  Vo.  B»il  Emphyk  /"" 
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8Ul*bi(ion  ooiJiiT,  I8fll. 


8S8 


•^ 


^        Tm/t/inig,  Louanti,  art.  1709.  ' 

Pt-piit  le  /lallemr,  Ui»t.  do  l'Kmphy»6wto,  pp.  75,  77.  \, 

Et  e<ttt«  dootriiio  noiiiblu  on  cffut  lr«vlo^i(|uc,  loraqua  Ton  no  rond  ooinpti^« 
l»  traniiformation  qu'u  iiubit  l'oiu|>Uy^oiw^ui,  &  I'orlglne,  n«  s'uppUquait  qu'«w 
proprwtjjH  itiiilta  ct  innilt«$  quo  le  baillour  ae  donnait  qu'A  la  ooii<lJtioD  de  Ifa 
fuiro  anidliorcr,  o'oHt-u-dlrc  ci^lvor,  iijcttro  en  rapport ;  iiiaia  qtii  pjua  tord  n'^t 
•ppllq»f<je  luAiiio  auz  propri.5t«5.i  bAtioa  ut  quo  io  prencur  n'tJtait  touu  conjwodit^ 
Boutario  que  ik  ne  pun  diUriortr.  ,  \ 

Je  Buis  done  4'opliiion,  qu'avant  le  code,  robll^ation  d'amdllorer  n'^tait  pita 
o^ot'Miiiro,  n'itnnt  pun  ettHcnticlle  pour  donncr  uu  bail  lo  oaract6ro  de  I'oniphy- 
«6o»e,  miii.i  quo  co  ouruoiAio  iiJ-ultiiit  Hurtout  de  la  nntUre  du  droit  traDamia  e^ 
quo/ti  I'ncte  couiportuit  lu  triuiHiution  d'uno  o«p«co  do  proprldt^,  moyennant  unol  .<* 
rodcvunoe  anauel^  lo  bull  tH  lit  non  paa  un  louuge  ordinaire,  niais  un  bail  eniphy-l 
Woliquc.  r  /  ^ 

Sij'apprioio  maintenant  lo  bail  invoqud  en  ootto  caune,  en  y  appliquant  la 
figlo  quo  jo  vions  do  iwstr.  je  croi.^  pouvoir  conoluro  quo  oe  "ball  n'eat  pas  un^ 
•Bimple  buii  4  longucs  aundes  ntais  un  vdritablg  bail  ciup|iy«6otiquo,  et  quell'io- 
tention  d«H  partioib  a  6i6  do  lui  donner  eo  oaraotdre. 

Lemieux  cdde  ^  proprieid  pour  50  ans,  ct  lea  termoa,  dont  il  so  lerft  me 
aemblcnt  plj^s  ^nor^ues,  plji.i  compriliensifs  que  coux  que  Ton  rencontre  ordis^. 
nairement  dana  los  baux.  Aiusi  il  OHt  dit :  doth  hate,  demise^  grant  and  to  farm 
let  :  le  mot  demise  sij^nifie,  il  cs^rai,  danacertainjs  nas :  offermer ;  maia  sa  aigni-j^ 
fication  nJ^ulUire  et  primairo  est : /(coe  utic  transition,  Ujner.  Cette  expussion 
seuibledono  indiquer  ddjaque  los  partiea  cntcndaient  de  c^dor  et  acqu^rir  plus 
•qu'urTginiple  droit  dejouisaance.. 

En  second  lieu  Je  bail  cat  fiiit  au  preneur,  ses  holrs  et  ayant  cause,  et  lo  pre- 
neur  accordo  une  hj/pothique  au  baillwr  pour  la  surety  du  paiement  de  la  rede- 
vancp  annuolle.  Sans  doute  que  cette  «tipulation  n'a  aucune  valour  l<5i?alp,  quant  A 
I'affcotatlon  dik  fonds  on  favour  du  bai'lleur,  mais  die  mo  seiuble  indiquer  dvidem- 
ment  que  I'intention  dea  parties  n'^tait  pas  de  faire  un  simple  bail  et  que  le  droit 
qui  a  tfte  cdde,  transniis  par  oet  acte  est  bien  trae  espdce"  de^propri^td,  puisque 
le  baillour  eroyait  pouvoir  y  trouver  une  garantie  pour  son  payment. 

Cos  oirconstanecs  r<iunics  &.  la  longueur  da  tormo  du  ba^TlnS^paraisscnt 
/  auffire  pour  I'aire  do  co  bail  plus  qu'une  location  ordinaire  ou  m6me  &  Ipnguos 
ann^es,  mais  un  vdrituble  bail  cm,phytdotiquo.  ,  / 

Et  I'existeuce  de  co  bail  nffcctanf  oonsiderabloment  la  yaleur  de  la  propr/elrf 
vendue,  je  crois  que  radjudicataire  est  bien  fondd'&  demiinder  la  nuUitd  de  4'ad- 
JudieatioQ  qui  lui  en  a  dt«5  fuito. 

Requite  accorded  avcc  d^pena. 
.      .Za/cwr<fr(Syiar/J,  for  petitioner.  y 


\ 


» 


r' 


V 

1  i 


i„  Adje  Deuejeume  ac  Jjontn,  lor  piain{)itl8i0ODtiC8tiD{ 
^'    ■J'elletier  iSf  Jodoiu,  for  dcfendiut.           *• 
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BUPKHIOH  COmiT,  1881. 

-^  MONTIIIIAL,  Ifim    NOVKMHKR,   IMI. 

Corum  I'APlNBAti,  J.  ' 

No.  IWO.       *•  ■ 

Thf  Afoltom  liunk  v».  Thf  St.  Latermct.  ami  Chicigo  FurmtnUnij  Company. 

IIUP  i—(>)  That  Rootlit  b**ln«  iMwn  earrM  hy  Mlioonvr  (Vom  aitort  In  th«  TnlM  HUtw  tn  Klni^t- 

Ion,  Ontario,  under  »  Mil  of  lading  nM"!'*"!  *h<*lr  i\oU<ivrj  tben<  to  lli«  drA«ndaiiti, 

■ulijnet  to  III*  ordM  of  tho  ihlpptri,  and  Ua»ln«  Ixwn  aoroptvd  from  tlw  Mlio«ui>r,  and  « 

n^vlpt    llianifor  RW«n  on  ■  duplloUw  of  tha  Ull  of  ladlnR,  and  Forwardwd   bjr  Iha 

^  deflrndan|»  to  Uuulrpal,  and  tlii>r«  dollvartd,  without  tli«  order  of  Ilia  ililiiiMira,  and 

'    Without  the  nurrimdiir  or  praacntatlon  ari<n  of  lh«  t'll  of  l»<lln(,  the  delbndanla  «ri>ru 

H»bl«  to  Iha  plalntlir,  tlio  holder  of  lh«  bill  of  ladlai  bfarInK  thn  «ndoni«ini«nt  of  lb« 

>hlp|H>rt,  Di;r  th<<  valutt  of  Ihu  portion  of  tba  good*  nirnllouad  In  tha  bill  of  lading 

which  w«ri>  amlgnvd  to  tho  plalutllf. 

(1)  Th«l  tlia  aMlgnment  of  a  poHlon  of  iho  ||<M>d«  in«nll<^nml  in  a  WH  of  lading  I*  valid,  aft* 

•pMlalljr  lo  When  the  awlgnoo  holdi*  tli«  bill  of  lading  rudoiMd  by  tha  •hipiMtn,  and 
ollkin*  to  lurrender  It. 

Tlie  ploadingg  and  facts  of  tho  case  aro  fully  dtftuilcd  in  tlie  rotuarka  of  the 
t'ourU  ;•"       *  '  ■■'    ,,,^,  ■ 

On  demurrer  6!od  %  tho  dcfcndnnta  It  won  held  hy  nAlNViLM,  J.  (11th 
April,  1881)  thttt  a  piirtbl  tranHfor  df  tho  oontentM  of  ii  bill  of  lading,  acoom- 
pnnipd  hy  delivery  of  the  bill  of  lading  itself  enJorHod  by  the  shippers,  was 
valid. 

At  tho  hearing  on  tho  dcmnrror,  Giroitard,  Q.C.  (for  dofondants),  oomparod  ' 
tho  ease  to  a  partial  transfer  of  a  proinifliory  note,  and  cited  Art.  1573  0.  C, 
2nd  par. ;  Bigclow  on  Notes  and  Bills  (Ed.  1880),  p.  138  ;  Cliitty  oii  Bills,  p. 
235;  Bylci^on  Bills,  p.  174. 

At  tho  fiiial  hearing  Tail,  for  plaintiff,  cited  Arts.  2428  and  2429  of  tho  0.  C. 
And  lietk^iie,  Q.C.  (also  for  plaintiff),  otted  Angell  on  Ourriotn  (4th  Ed.), 
§  406,  p.  3d8,  and  6th-  Howard's  Rep.,  p.  'A4^  380  an^  381,  Oft  tho  question  as 
to  the  privi^  of  contract  existing  botwcoib.the  shippers  and  their  assignees  and 
the  dcrcndaDtR,  and  Art.  1121  C.  C. ;  (l^upier  &.  Mcrgicr,  vo.  Endossenient, 
§  2,  No.  23l  U.  724.^  1  l^ouguler,  No.  413,  and  T<Stu  k  Garnoau,  1  Q.  L.  K., 
p.  355,  on  (he  question  of  the  effect  of  a  partial  transfer  uf  tho  contents  of  » 
bill  of  lading.  And  to  the  n^e«sity  of  delivering  to  tho  persons  named  in-  the 
bill  of  lading,  or.their  assigns,  Be  Villencuvo  &  A)as.<<^,  Diet,  du  Cout.  (new 
Ed.),  vo.  oonnaissement,  N6, 77  andseq.;  Gougior  &  Mergior,  vo.  oonnaissomoDt, 
'§4,  No.  45,  and  a  Boulay  i*aty,  p.  230,  2nd  Col.  And  Girouard,  Q.O.,  cited 
/  Art,  2340  C.  C,  Butters  vs.  Oxen  (judged  by  V.  P.  W.  Dobion,  J.). 

Feb  CuBiAM:^La   dcmandercsso  allegue  quo  le  8  aoQt  1880,   Beyno]d» 

/    Brothers,  out  mwk  bord  du  Sohooner  "  Falmouth  "  do  Kingston,  une  oargaison 

do  16,500  boisseaux  de  bl^  ^  transporter  ^  Portsmouth  prds  Kingston,  pour  y 

Stre  livr^e  au  soin  de  la  Gompagnie  ddfendcresse  et  ^tre  de  lil  par  olle  trans- 

port^e  a  Montreal,  et  linee  h  I'ordre  do  Reynolds  Brothers,  avec  instruction  de^ 

'    dobner  avis  de  cot  envoi  k  Crane  et  Baird  de  Montreal  et  de  son  arriv^e  A  cette^ 

;    dernidre  place.  ^  < 

Que,  moycnMialt  le  prix  du  fret,  L.  D.  Backer,  niaitre  du  Schooner,  entreprit  de 
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tr.n.port«r  e.  bW4  l»..rUmo«th  et  do  k.  foiro  llvror  W  .u  noin  Jo  U  i^f«n.lo««.,,  t...  Mo,^ 


tV  U<r> 


nrtor  ot 
ordrodo^'^1.'^'" 

<  hloagit 


o«  Bt  c   .  Kn,  un  o...intti«««m«nt  origi,y,|  Jl  co|,i.,.  *,  eh«w,,„t  do  tran.po 

u        t.    .  •  '"'"""*  •••Jw«^<"i  murgo  du  oOna«i*.««,ont,  «»olr  A  lot 
Itoyii4»Idii  licHthom,  oominc  luit  {      „ 

^  "  Order  Koynolds  Ilr.w  nolliy  Orano  A  n«ird, Jfontrwl  P.Q.,  C.r.  Bt.  Uw- 
Nnc«  and  Chicago  Forwordiiig  Company  at  IJorUiuoulh  harbor  a«ar  Kingnton, 
liOko  Ontario. ' 

La  do,„«„d«roH*,  pr^^tond  quo  oott«  adrowo  ««r,iflait  qua  1.  oargaiaon  dof.il 

!  '^^'""  n  J   [^tr""'  "'^  '^'''  •'"  '•  •'•'"'«•'<•«"«-'  P«"r  fltrc  par  odio-ol  trnna- 
K,rt4o  ot    vrAo  A  Montreal  .^  I'ordro  do  Iloyuold,  Brothor.,  on  aotlflunt  toutofol. 
•t.rano  ct  Buird  do  mn  arriv«io  il^  Monti dul. 

Quo  Bcckor  a  d..nnd  I'origlnal  du  oonnaiswniont  H  ttoynolda  Brothera  ot 
gnnJ6  lo  doiiblo  ou  la  oopio  purdevora  lui. 

Quo  n.y„old.  Brother,  ontondoH«J  ot  livrd    I'ongln.l  du  conn«i«aem.ot  A     - 

I  ranc  tt  Baird.  ct,  par  lo  fait  de  oct  endoaaonient,  ont  donod  ordro  H  la  ddfeo-     ■ 

TTl  ?"..  '**"^"""  •^*'  '""  "«•"''  ^'  Mol'ho6,do  llvror  &  Ucddall  &  Co.,  da 
Montrdal,  Ifl.floO  boi«w«ut  do  «  bid  ,  I'ordre  ext  cotnrao  auit :  "  D  MoPhoo      ' 

dai.vor  »o  Mow,.  Boddull  &  Co.,  or  ordor,  15.500  bunhels  of  within  oanro,  wi    " 

poying  ull  fVeight  oh«r«o^"  Cruno  et  Boird. 

Quo  Cr..„o  ot  Baird  aprdi  .»oir  en.Ios«d  IWixinnl  du  oonnni^wmont  I'ont 
mr«  rt  iioddall  &  Co.,  qui  aout  ainsi  doveoua  %itini08  propridtaircs  doa  15.600 
boissooux  do  bid.  !>3 

Quo  d'uprSs  la  ooutuino  du  oommoroe  existant  do  temps  immdmoriol,  Jorwiuo 
10  grain  eatainaiooi.Hignd^cn  vortu  d'un «»onalH.«^mont  fait  do  lamfimo  mani^re. 

II  eat  d  u».igo  quo  loa  co...paK„ie«  au  aiti  desquolloH  il  ost  SUtenfA,  lo  transportent 
«t  lo  hvrent  li  Montreal  auivant  \m  connai*«ment  ou  les  instructions  du  oinftre 
du  Schooner  qui  en  a  4'abord  pris  la  charge. 

Quo  vers  lo  15  do  Sept.  1880,  Beddall  &  Co.,  *tant  portettrs  d^  connai«e«eiiK^ 
et  propnetuiros  dos  1 6,500  b,)ia»«,ux  do  bid,  ont  obtenu  do  la  domanderes^c  »ur      ' 
,    l^garantio  do  co  connaisseiiteiit  una  avanoo  de  816,275,  et  ont  ruuiis  le  oonnais- 
flcnient  a  la  deniandere*«  aprds  I'uvoir  ondossd  en  favour  do  la  demand«resso 
autorisant  celloHji  i\  v«ndro  oo  bl^  pour  so  payor  danH  lo  cos  oil  Bcddall  &  Co 
ninnqucruiont  do  reuiboursor  la  banque,  dovcnuo  ainsi  propridtaire  des  15,600 
boissoaux  do  bid  ot  du  coni(ais!«3nK'nt  qui  loa  roprdwntoit.  '  W^ 

Quo  le  "  Falmouth  "  eat  arrivo  ,\  Portsmouth  le  8  Sept.  et  a  livrd  sa  oargnlsoh 
A  la  defendcresse  qui  I'a  rc<;u  A  bord  do  la  barge  "  Mohawk,"  promettant  et  s'on- 
gageantAlelivrerAMonUoalauddsirdudit«onnais8cmenlN        #  ^^     - 

Qu'on  livrant  le  bid  A  la  defonderosse,  Becker  a  coinmuniqud  la  copie  du  con- 
noissement  a  la  d^lendcrosso  qui,  par  son  agent  MoParlane,  I'a  re^u  ct  s'ost 
-obli^d  do  le  rendre  i  Montrdal,  en  signant  aur  le  travers  de  la  copie  dw  oonnais- 
sement  un  rc^u  de  oo  bid,  ot  do  le  livrer  oonformdment  i  oc  document  et,  auiTant  ' 
la  coutuma  du  commerce,  &  I'ordre  dolleynollls  Brothers  et  sur  productgi  de 
1  original  ou  de  la  copio  du  oonnaisaemcnt. 

Quo  lors  do  I'arriveo  du  grain,  A  Montrdal,  vers  la  11  SepT.  1880,  la  deftso-    '    ' 
daresae  I'a  livrd  A  de«  piTsonncs  iiiconnues  A  la  dcmanderesse  ct  au  prdjudioo  do 
:gOB  droit  saqs'avpir  e^ige  la  production  du  oonnajsaement  original  apparten^nt  A 
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Tii«MotooiM  la  dcmandercsse  et  sans  la  oroduotion  de  la  oopie  ou  double  rest^  eotre  lea  maioft 


■'M 


^    n.         de  Becker.  -  t 

I    rrao^'ud         Que  U  dcmandercsse  a  Jeiiaandd  iV  la  d^fenderesse  dn  lui  livror  les  ]5,50(> 
jr««wu<UB(eo.  boisaeauz  de  h\4  en  offrant  de  livrer  I'original  du  oonnaisscmeot  et  do  payer  le 
fret  et  aiitrcs  chaises  lugitiaies,  et  qu^o  a  reoouvel^  octte  deiiiande   et  8e» 
'      offrcs  par  aote  de  inaitre  J.  S.  Hunter,  notuiro,  muia  que  h  det'enderesfie  a 
refus*^  do  livrer  le  grain  disant  qu'elle  I'avait  ddjik  livre^    Que  les  15,500  bois* ' 
aeauz  de  bl^  valuient  au  moins  j(20,000. 
Que  la  demnndcrcsse  a  droit ^  do  sq  fuire  livrer  los  15,500  boisseaux  de  bl£- 
,p  dans  le  ddlai  qu'il  plaira  i!klu  €oar  de  fixer,  ou  la  valeur  de  cebl^  $20,000.. 

Elle  conclut  h  ce  que  la  CovA'la  deelure  propri^tuire  den  15,500  boisseaux  de 
bl^,  et  oondamne  lu  d<$l'>inderesse  Jk  le  lui  livrer  sous  uii  ddlai  d^termkid,  et  sur 
paiement  du  fret  et  autres  charges  legitimes  dont  le  montant  est  inoonnu  &  la 
demanderessc  et  &  ddfaut  de  ce  faire,  elle  ounelut  t\  une  condamnation  p^ou- 
naire  de  $20,000  avec  int«ret  de  I'ussignatiop  et  d^pcns.  - 

;   La  ddfcndcrcsse  a  fait  une  defense  en  droit  qui  a  6tC  renvoy^e. 

Ensaite  elle  fait  une  exception  all^giiant  que  le  contrat  auquel  elle  ^t  devenue 
partie  n'lUait  pas  une  portion  du  contrat  contenuo  dans  le  coonaiascment,  mais^ 
une  convention  distincte  du  celle-li  et  non  n^gociabiu  fuite  avec  les  j>ropri^laire» 
e  la  cargaison  Crane  et  Buird  4  Montreal.         '  ^ 

Que  le  "  Falmouth  "  est  arrive  ^  Portsmouth  le  6  de  Sept.  1880,  et  sa  ear- 
gaisort  a  ^t^  niise  4  bord  du  "  Mohawk  "  suns  retard  ; 

Qu'une  autre  cargaison,  ^galemcnt  consignee  a  Cra,ne  et  Baird,  celle  du  "  Wil- 
lie-Kecler  "  de  16,400  boisseaux  de  hU  do  mSme  qualite,  est  arrivde  en  in@me' 
temps  que  ccile  du  "  Falmouth,"  et  4,000  boisseatix  en  ont  ^le  mis  h  l^rd  da 
"  Mokawk  "  et  le  surplus  transporte  a  Montreal  par  "  I'AlfreJ.". 

Que  le  11  de  Sept.  1880,  a  I'arriv^e  de  ccs  vaisscaux  4  Montreal  leurs  ear- 
gaisons  ont  4t6  transport^es,  pour  le  compte  et  sur  I'ordro  de  Crane  et  Baird^ 
savoir'^  15,500  boisseaux  h  bord  du  "  Canadian  "et  1,000  boisseaux^  sur  le 
*'  Dalton,"  en  partance  pour  I'Europe,  faisant  un  montaatl  equivalent  &  la  c&r- 
gaison  du  "  Falmouth  "  mise  d  bord  du  "  Mohawk." 

Que  le  14  Sept.  1880,  Crane  et  Raird  ont  endoss4  le  connaissement  en  favour 
de  Beddall  &  Co.,  pour  15,500  boisseaux. 

Que  cet  endossement,  n'^tant  pas  &  I'^cTressc  de  la  d^fenderesse  et  n'^tant  que  ■. 
pour  une  partie  de  la  quantite  contenue  dabs  le  ^(^naisscment,  ^tait  invalide,  et 
ne  donnait  aueun  droit  a  Beddall  &  Co.  sur4it><^rgjiisoQ. 

Que  ce  n'&st  que  lei  4  de  Sept.  seulemeut  et  apri&s  la  livraison  de  toute  la 
cargaison  du  "  Falmouth,"  aux  propri^taire  de  oelle-oi,  &  Montreal  que  Crane  & 
Baird  et  Beddall  &  Co.,  ont  endosse  ill^galement  et  livr^  le  connaissement  Mai 
demanderesse,  qui  eonnaissait  le  fait  de  la  livraison  ant^rieare  de  la  cargaison  et 
n'a  pas  avanc^  la  somme  de  $16,275. ,  .     .  V        .L_     __      ^ 

Que  la  d^fenderesse'  n'a  jamais  eu  avis  ni  ^Ktnnaissanoe  du  transport  du  con- 
naissetnent  que  par  leprotSt  notarie  qui  leur  a  ^t^  signifie  plus  d'un  moisapres 
la  livraison  du  grain.  ' 

Et  que  la  demanderessc  ayant  4ti  coupable  de  negligence  grossidre  en  n'aver- 
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tissant  pas  la  d«5fendcre88e,  apr*3  oonnaissanoc  de  I'arriv^o  du  bI6  4  Montr<&iI,    TbeMoUo- 
doit  scul*  Bouffrir  dolcott^n^gli}»once.  "'"^ 

*Que  le  14  BcptembrojfCraDe  &  Baird  avaicnt  donn^  4  Bcddull  &Vo.  pour  Iffl  ^reifl'^S"" 
mdnios  15,500  bolsseuux  de  ble,.  un  ordre  dattf  du  11  de  septeiiibre,  fidrefi^  k  ^^.^^^co 
la  d4fenderc8.sc,  de  les  livrer  H  Beddall  &  Co.,  ct  que  de  fuit  il  y  en  cut  15,486  ' 

boisficuux  livi^s  H  bord  du  •' Peppioa  "  et  du  "  Surnh." 

•   Que  ctfs  livruisoiis  ont  cu  lieu  suns  remise  du  connaissemcnt  original  du  "  Fal- 
mouth "  ni  d'uucun  autre,  oclui  du  "  Willie-K.jclcr  "  n'ayant  6(6  reoiis  k  la     • 
d^fendercsse  qu«  plus  tard  pir  Crane  &  Baird. 

Que  do  fait  la  deinanderosse  connuissait  la  livraiwn  du  grain  a  Boddall  &  Co.| 
-et  qu'elle  avaitautori.se  coux^i  &  I'osf^dier  en  Europe  par  le  '•  Pcppina"  et  le 
"  Siirab,"  et  que  Beddall  &  Co.  avaicnt  sub^iitu^  lejiconniiiss  ments  du  '•  Peppina  " 
et  du  "  Willic-Keclcr,"  que  la  deinandoresse  Ics  avait  acceptes  ainsi  que  des  lettre»  ^^" 

de  ohapfre  tii^-s  sur  la  maison-de  R.  11.  Hall,de  Cork,  pour  la  valeur  du  bI6  et. 
qui  ont  4ri  payees  4  leur  ^che  ince  sans  quj  la  demandere^se  efttfoite  de  nouvdles 
avanccs  sur  la  g.>rautie  du  hU,   et  que  h  dema^deresse  u'a  souflFort  aucua 
dominrigo. 

^  La  deniandorcsse  repond  spdcialeinent  A  I'exccption  de  la  defendercs.se,  qu'elle 
n'a  p;is  cu  connaissanoc  de  la  livraison  du  ble  le  1 1  Sept.,  ct  que  le  2*]  do  Sept 
sur  dcnande  spiSciale  faito  a  Bjd Jail  &  Co.,  il  lui  a  6ii  rtfpondu  que  le  ,lil«S  n'<5t:ut 
pas  encore  arrive.  \/ 

Qjc  la  denianderessa  ^acUet^  d'un  nomm^  Meekor  diverscs  lettres  de  change 
ftrdes  par  Beddall  &  Co.  sur  la  maison  R.  H.  Hall,  et  que  pour  eateti  de  f'acce'jK 
tation  de  ces  lettres  de  change  Meeker  luL  a  transport^  diverges  oonnais8omen"l8 
relatifs  A  diverscs  quantity  de  h\6a  ^xpedi^es  en  Europe  par  le  «  Peppina  "  eile 
•'  Sarah,"  mais  que  ccla  n'avait  rien  4  fuire  avec  le  connaissemcnt  du  "  Falmouth." 

II  y  a  certainement  dans  la  transjiction  qui  nous  occupe  une  irr^gularite 
considerable  et  un  sansoucMie  la  loi,  qui  n'est  guards  pardonnable  H  des  hommes. 
djafiaires  comme  iseux  qui  ont  M  appcl^s  4  y  prendre  part.  Les  usages  du 
commerce  ct  les  facilittfs  qu'il  doit  avoir  sont  prdvues  par  la  loi  ct  sont  r6gl6e» 
aussi  dans  I'int^rgt  mSme  de  sa  surety.  % 

Le  connaissemcnt  est  un  acte  commercial,  son  but,  ses  effcts,  ses  garanties 
int^ressent  les  commerfants,  et  ils  sont  obliges  de  connaitre  et  de  suivre  les  lois 
du  commerce  qui  ont  et^  faites  sur  Icurs  usages  ct  pour  leur  commodity  et  leur 
surete,  tout  comme  les  autres  menibres  de  la  society  sont  tenus  de  suivre  la  loi. 
^  Ici  nous  avons  un  oonnaisseuient  fait  pour  une  oargaison  de  ble  par  Beynolds 
^Brothers  ijui  sont  desigries  comme  oliargeurs  et  expdditeurs  pour  le  compte  et 
•HZ  risques  de  qui  il  appartiendra,  livrablo  au  port  de  destination,  qui  est 
Kingston,  suivantj'adresse  en  mai^o  ou  i.  son  nom,  ou  ses  cessionnaires  ou  con- 
signataires  sur  paiement  du  fret  et  autres  charges. 

Et  nous  trouvoDs  en  marge  :  "  Order  R  ynolds  Br  )8.,  notify  Crane  &  Baird, 
Montreal,  P.Q."   _ 

"Care  St.  LaWence  and  Chicago  Forwarding  Company  at  Portsmouth 
"  Harbor  near  Kingston,  Lake  Ontario." 
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"*ij!fnk"°*  ^«  Rcynolda  Brothers  ef  au  sqid  d6  la  Cie.  ddfcudtrcssc,  et  avis  doit  dtro  d^na4 
The  st'uw-  ^  ^'■""^  ^  B""'*  ^  Montreal. 

ThiS^o*'         ^'  ^'y  "»  ""»  Jii  qui  nous   dise  quo  lo  port  do  destination  est  r^cHcnJent 
ForwMdtaf  Co.  Montreal,   ni  quQ  Crane  &  Baird  toient  les  consij,'nutaires  ou  propritftoircs, 
i  puiaque  la  livraison  doit  so  fair©  d  I'ordre  do  ReyiK.Ms  Bros. 

Le  conpaisseinent  doit  enoncer  io  lieu  oA  &  caii^aison  floit  etro  delivi^e,  avcc 
,  ^  le  tauz  ct  le  oiode  do  paiemcnt  du  fret;  lo  tauxx)u  fret  est  de  6c  par  boisseau,  4 

'':'•.  Kingston.  ..        I        '  ..^^,  ■   .  .       . 

Rdgulioreiuent  I'cffttjdgal  de  co  conhaissement  se  teriuinerait  iH  Kingston. 
H  n'est  pas  question  deffrct  pour  aucun  autre  lieu  ni  que  la  cargaison  doivo  allcr 
plus  loin.     Lo  inaitpi  du  "  Falmouth  "  so  trouvo  done  avoir  rempli  son  oontrat 
^  en  notifiant  Cttm/k  Baird  a  Montreal  et  en  livrant  la  cargaison  au  soin  de  la 

Compagnie  defitadercsse  4  Portsmouth  prds  Kingston  ;  or  il  est  prouvd  qu'il-a 
-fait  tout  cela. 

La  Coropaglaie  ddfendercsse.  rcconnait,  dans  son    plaiiloycr   avoir   fc§u   la"' 
cargaison  a  Portsmouth  et  en  avoir  dr)nne  un  rcq\x  au  maitre  du  "  Falmouth," 
sur  le  doubleydu  connaissoment  cntre  |p3  mains  do  celui-ci. 
^  ^-"^  ™"t6  fouverte  par  oe  connaissement  4tant  parcouruo  par  la  carjferison,  on 

aurait  du  faire  un  autre  connaissement,  si  Ton  voulait  faire  transporter  la 
marchandise  jusqu'A  Montreal.  On  ne  I'a  pas  fait.  La  raarchandiso  s'est 
renduo  k  Montrdal  et  elle  a  dtd  livreo  k  Beddair&  Co.,  sur  I'ordre" de.Crane  & 
Baird,  sans  la  production  rii  do  I'original,  ni  du  double  du  connaissement,  ni  h. 
Kingston  ou  Portsmouth,  ni  4  Montrdal." 

Que  s'est-il  done  pass6  4  Portsmouth  ou  Kingston,  esl-oe  un  nouveau  contrat 
distinct  el  inddpendant  ouJa  continuation  du  premier  ? 

La  demanderesse  prdtond  que  le  premier  a  etd  continue.  La  defonderesse  au 
contraire  pretend  dans  son  plaidoytr  qw'il  s'en  est  fait  im  autre  iiiddjwadant  du 
leravec  Crane  &  Bai!=aT^Montr<'al,dcrit  sur  I'excaiplaire  du  connaissement, 
entre  les  m'ains  du  m;.itre  (hhSchooner"  Falmouth." 

La  preuve  porte  trds  peu  sur  ce  qui  s'est  pjis-d  a  Kingston  ou  Portsmouth. 

La  defendcresse  dit,  dans  son  plaidoj(<r,  qu'on  anivant  a  Portsmouth,  Ic  G  de 
Septembre,  1880,  la  cargaison  a  <?te  transborddo,  sans  delai,  4  bord  du  "  Mohawk," 
aveo  une  autre  cargaison,  nussi  consignee  ii  Crane  &  Baird,  arrivde  au  mgoie 
lieii  en  meme  temps. 

ha  ddfenderesse,  en  rdponse  au  7e  interrogatoirc,  adinet  que  Becker  le  maitre 
du  Schooner,  a  ezhibe  le  connaissement  en  sa  possession,  k  I'agent  de  la  ddl'en- 
derasM  qui  «  signd  un  rt-yu  pour  la  ddfenderesse.  Cot  agent  Maofarlane,  dans 
son  tdmoignage  dit  n'avoir  eu  aucun  autre  autoriaation  ou  instruction,  que  oe 
coonaissement,  pour  transmettre  la  cargaison  k  Montreal  et,  tout  en  disant  que  ' 
son  re^u  mettaitfia  a  la  transaction,  il  dit  avoir,  lo  jour  jngme,  6  septembre 
1880,  notifid  Crane  &  .Baird  (suivant  le  connaissement  puisqu'il  n'avait  pas 
d'autre  antorisation),.ct  il  leur  a  envojr^  le  compte  du  fret  qu'il  avait  acquittd  et 
il  a  tire  attr.ear,',le  mSme  jour,  pour  le  montant  du"T)rix  du  fret  jusqu'a 
Kbgston.  *  , 

Noua  v«)fOUS  aus»l  auns  la  ddpftSUion  de  Dugald  Macphic,  le  g^rant  de  Is  ~ 
Compngnie  (ldfenderes.sc,  k  Montreal,  que  la  ddfenderesse  a  pris  une  Aopie  du 


^  Jf^^'n^F  J       /=«     1 


I 


V^^p^^"^. 


SUPERIOE  COURT,  1881. 


T" — ~ [ m. — "^ 

oonnaiflJWlkOnt  en  question,  mais  pour  son  propre  usage  et  non  pour  le 
&  dcs  tiers.     II  dit  cneor^  que  les  autres  actionnaires  de  la  Compagnie 
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deresse  paraissent  vouloir  le  tenir  responsable  do  ce  qu'il  a  livr^  la  oargaiiion  a     ronceand 
Montr^iil  sans  qu'on  lui  ait  remis  le  eonnaissemcnt.     K'est-oo  pas  lii  une/indioa-  Forward'ngCo. 
lion  suffisanto  ouo  la  Compagnie  d^fenderesso  comprenait,  oomme  Id  deman-   /  q 

dcressc,  qu'ello  agisaait,  non  pas  en  vertu  d'un  contrat  separ^  et  distiiict,  maia 
en  vertu  d'uh  contnt  taoito  ou  verbal  qui  n'^tait^uo  la  continuajkion  du  contrat 
apparaissant  au  connaissemont  ?  Ud(^  autre  indice,  que  ce.n'es^uo  lu  continua- 
tion du  m€me  contrat,  e'est  quo  la  Compagnie  n'a  pas  pnrav^  aim  allegation, 
qu'un  autre  contrat  distinct  a  6te  fait  aveo  Crane  &  Bair^dans  Montreal.  y 

Do  flit,  le  gdmnt  de  la  d^tunderessc  rcoonnait  avotr^jife  de^u,  par  un  ordre  de 
Crane  &  Baird,  prdsent^  par  Buddall  &  Co.,  et  sur  Icquel  il  a  livr4  lu  cargaison 
sans  avoir  le,  connaiHseincnt,  et  par  consequent  dans  I'ignorance  d'un  autre  ordre  / 
de  Crane  &  Baird  ^orit  sur  le  eounaisscment. 

L'endosscmcnt  de  Qrano  &  Baird  n'cst  pas  adrcss^  ik  ia  derenderesso,  nomm^- 
ment,  mais  a  D.^Mucpbie,  sans  mention  que  cului-oi  soit  I'ugent  ou  gerant  de  la 
defendercsse.     y  ifflliti  ^ 

L'cndoR8emJJBHg^!ynolds,  celui  de  Crane  &  Buird  et  colui  d9  Beddnll  & 
00.  Sont  rnliemMfj^' 

j  La  banque  do  jSon  cSt6  »6t6  longtemps  sans  se  presenter  au  bureau  de  la^ 
defenderesse  pour  avoir  livraison  de  la  cargaison.  '  ' 

Qn  voit  que  les  deiix  parties,  et  leurs  agents,  ont  fait  Taffuire  aveo  un 
ril&ilicuiont  vruiment  propre  a  cnnduire  au  proce^,  et  chaouri  dje  ocux  qui  ont 
mis  la  main  &  cetto  transaction  a  bien  contribu^,  pour  sa  part,  ik  oe  litige. 

La  donjanderesse  doit  done  avoir  jugcmont  pour  $16,275,  valeur  admise  da 
ble,  aveo  int^rSt  da  jour  d'ussigaation  avcj^o  d^pens,  excepte  oeux  d'enquetfe, 
cheque  partie  payant  ses  frais  d'enquSte,  et  sur  paiemcnt  des  charges  suivant  le 
contaaissement.     _  • 

,  Qi\ant  a  lu  question  de  I'endossemcnt  pour  unc  partie  sculement  de  la 
cargaison,  elle  ne  me  paruit  pas  souffrir  difficult^  du  momcat  que  la  deman- 
deresse  offrait  comme  ellc  I'a  fait  dans  la  pr^scnte  instance  de  remettre  le 
connais^uient  sur  livraison.de  la  partie  de  la  cargaison  qui  lui  4tait  trunsport^e. 
V  Judgment  for  plaintiff. 

.4Wott  <fc  Co.,  for  plaintiff.  "     ■ 

Strachan  Bethune,  Q.C.,  coun.scl. 

Cuwmrrf  ^  IF"ttr<e?e,  for  defendant.  *  1 
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.♦^MO.VTREAL,  321ID -DECEMBER,  1879.  •  .     ' 

Coram  Hon.  SijpjV.  A.-  Bomon,  C.    J.,  Monk,  RamsXy,  Tebsier,-  and 
'    »  .Cross, JJ.-         ' 

Ex  parte  Xurbonne,  Petitioner,  for  writ- pf  h'tbeas  corpus,  and  for  writ  of 

'  .      '        •  certiorari.  •    *;  '    '      »  ,      .  ' 

Where  k  prisoner  liai  been.commlttel    by  a  manlstrito.  for  trial,  tlm  Court   qf  QupcA'k  Ilpnoli 

DlttinK  in  «|>pi>«|  'Will  Mot  orrler  a  writ  of  certioriri  to  Ihhiio,  to  briH«  up  tho  prelimiuarV 

t       pxaminalion,  iii'«rdor  to  iioo  wlieUier  tlio  committing  mttKistrate  liad  «urtlcient  evideneo 

before  iiim  to  commit,  ei'oii  Ivlieroifi*  alloKutl  tlint  tho  magiHtrate  liad  no  JnlVdiction, 

the  dfpo^ilions  talcen  bofcre  him  abowing  tliat  tho  offijnce  waa  'committed  in  a  foreiRd 

.  country. 

A  petition  was  presented  on  bohalf  of  the  prisoner  "  pour  qu'ireinanfl.^un  bref  " 
,dkHahens  Co/yjHs.'p.oifP  anienoi-  devant  cottoCouKlu  personne  du  dit  rflquerant, 
en  niSmo  tciiips  qu'iin  href  d;e  cerfiorxr!  couini3  iwxiltaii;o  au  dit  bref  d' Ilaheaa 
Corpus,  adrcs^o  iedit.  bref  do  ('ortiorari  t\  Calixl^c  xVinio  Duy;ts,  Eei-.,  iija,i;i«jrat   >  , 
de  police,  |ui  flnjoi»nant  d'apportcr  etproduiro  dovant  cettcCour  tous  I'es  papier!*  •, 
et  docutn^ts  de  cette  ditc  causj  formant  le  dossier  il'ioelle,  etiMissant  la-pri- 
•  tenduc  offensie;  contro  le  ditrc(|'terant,  la  ditc  pr(xdiic4ion  devant  etre  faite  devant 
cetUrCom-  en  meirte  temps  quo  lo  retour  dtt  dit   hv^fyfi' Itnbeas  Corpus,  et  quo, 
8ur  ic  tout,  le  dit  inandat  d'emprisonnethent  (A  C immittinius  soil  (!eci are  irr^ 
gulier,  iil<;gal,  nul  ct  de  nu^cflFot,  ct  wis  en  neant,  et  que  le  rcqu^rgnt  soit  \'\\ii\6 
«t  rcBiis  qo  liberte.'*       *    *  ..      '  .  ,      »  "T^  ^ 

-  -  Monk,  J.  (diss.)  An  application  has  been  higde  on  behalf  of  one  Narbonnej ' 
coiftmitted  ftr  Irial  at  the  next  term  of  the  Crtminal  Court.  Ho  was  charged 
with  inciting  certain  int^lviduals,  residing'  in  New  York,  to  the  oouimission  of 
N^  felony,  viz.,  the  forgcrV  of  a  (|uantity  of  Can  tdian  postage  stamps.  Being 
«6i^itted  on  this  charge,  ho  applies  to  the  Court  hcrp  for.  a  writ  of  habeas 
!fcor/w^with  a  view  to  obtain  his  liberation,' and  Ire 'also  makes  application  for  a 
.  writ  of  dertiorari,  to  bring  up  the  deposition's  taken  before  the  magistrate.    He 

"  represents  in  hi^  pqtition  that  the  proof  shows  that  th^  offence  was  conim'^ted' 
in  the  United  Stiite.«,  and  tbefefore  he  is  >iot  subject  to  the  jurisdiction  of  the 
Court  here,  The  ground,  thorofore,  of  this  applhcation  on  the  part  of  Narbonne  to 
be  liberated  is  that  the  offance  alleged 4o  have  bccn'oominitted  was  not  committed 
in  Lower  Canada  or  in  thKjDistrict  of  Montreal  J)ut  as  a  matter  of  fact  was  com- , 
mitted  in  New  York.  The  petitioner  goes  furth',  and  says  that  the  depositions- 
taken  before  this  magistrate  establish  this  fact,  and  for  the  purpose  of  bringing  up 
these  depositions,  to  show  that  he  has  been  committed  for  trial  for  an  offence  com- 
milted  in^ foreign  Stat^,be  applies  for  a  c«(rtiorari.     Tho  only  question  to  be  con- 
fliderednow  is  whether  this.  Court  has  a  rightto'issuoa  certiorari  with  that  view. 
vlt  has  been  contended  ^h  the  pajt  of  the  Crown  tlmt  this  Court  hasifosucl)  right ; 
that  once  a  man  has  l?een  committed  for  trial  by  a  niagis^ate,,this  Court  has  no  right 
to  issue  a\oertiorari.to  bring  up  depositions,  with  a  xftitUJiabeas  corpus,  to  dete'r- 
tniwe  whether  the  commitment  is  well  founded.    ,  Th^  inajctcity  of  thd  Court  are 
■of  opinion  that  in  the  particolar  case  beforftitta-writ-of  <)oi't^m'i--wnfH)t  be  - 
granted.     I  am  of  an  entirely  different,  opinion.     There  is  something  doiibtful 
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in  the  terms  of  the  Commitment,  and  I  consider  it  not  onlyrtho,  right  but  the 
iJat^  of  the  Court  to  order  a  certiorari,  to  sec  whether  the  ptifioner^has  been 
<eommitted  for  an  offence  comniitled  iii  a  foreign  country.-  It  i*'a  master  qfxon- 
«iderablc  importAnoo  that,  a  man  should  not  bo  detained  five  or  six  mo^tm  in 
jail  for  an  offence  committed  in.a  foreign  State.    The  practice  sanctions  the^ro- 

-  «ceding.  .  Mf.  Justice  Ajrl^tn  ordered  thf^  papers  to  be  brought  up  in  a  oasd^ 
'  fcr  the  purpose  of  ascertaining  wliether  it  wasyanoffenoe  under  the  Mutiny  Act, 
'.  ^y^'  *>"  Habeas  Corpus,  lays  down  the  gcneRil  principle,  and  the  same  do<i- 

.itiDi)  is  to  be  foimd  In.Ohitty.  •  If  is  said  it  cduld'only  be  done, in  extradition 
-cases,  but  1  oonsider  that  the  same  permission  should  bo  granted  here,  *od  tliat 
the  proceeding  is  one  which  results  frqn'i  the  necessity  of  the  cas*.  ^ 

Ramsay,  J.     We  are"  asked  to  grant^a  writ  of  habeag  corpKs  for  the  [Wrpa^ 
of  sotting  the  prisoner  at  liberty,  he  bci^g  now  detained  in  ggol  on  a  sufficient 
warrant.     We  are  ask^  also  to  issue  aVrit  of  certiorari  to  bring  up  the  preli- 
minary etaniinlition,  in  order  Hiat  we  maylook  at  the  depositions,  for  the  pur- 
pose of  ^urini^ourselves  that^ho  committinj*  magistrate  hadsufficient  fividence 
before  him  to  commit.  •  It  i^  perfectly  evident  Uiat  if  wo  were  to  accede  to  such  . 
*  request,  wo  should  bo  not  only  introducing  a^ovel  pTactice,.but  wo  shouid  be 
establishing  a  prceedgnt  of  a  most  inconvenient  character.  -  We  Ahouhl'fee  e<in- 
-verting  tki^  court  into  a  court  of  appeals  from  thedeciHonsofiUi^ces,*ndcr  tli« 
Aet  respecting'  the  duties  of  jn.siiccs.out  of  sessiot^,  in  rolatioVi  to  persons  ohiirgt>d  l 
i»ithJndictable  offenoesf  We  have  put  it  to  the  learned  couhsel  for  thopetitioncr* 
to^roduceaqy  authority  in  supiport  of  his  ai|;»lioation,  ^'nd  Jie  appeaft  to  have  , 
otterly  failed  to  find  anything  of, the  sort,  fho  whole  prtoee^ingsvire  so  ftniili^r 
that  it  seems  somewhat  strange  that  we  should  hi^e  had^to  entertain  jthe  prono-. 
;  ffltion.    They  will  b^  found  descriBbd  in  L  dhitty,  n.  128.  -'  The  ottl^  oases  whft-e 
>1  bavoftver  heard  oftKe  judges loolc'ing,-otiA«6ea«<:oj7)M«j,^tith'eeviden9e,  for  the 
purpose  of  enlarging  a  prisoner,  are  th^se  jq|. extradition.     But  that, is" a  very 
Sjpetsial  jurisdictiffiT;  the  commitmenris  not  for  tr^l,  "but  for  removal  ou^  df  the 
'jurisdictiQn  of  the  Court  'and  out  of  the  protectfon  6f  the  laws  of  EnglaAdv  Thejo 
.is,  therefore,  room, for  a  di8tincti6n,althoaghper8oi}ally  I  am  of  opinion  that  i^' 
was  a  very  unwise  pne  to  make.     Ilowgvfer,  the,la*  has  now  madb  a  kind  of  pro-  • 
virion  for  this  sort  of  examination,  and  the  resuli^has  been— ias'' might  have  been  - 
«zpeeted— we  have  had  the  most  incdngruous  proceedings.     Wb  havte  bad  one 
ju,dge  of  this  co||t  reviewing,  <}n  Aafr^a«corpM/r,  the  commitment  o'f  another,  to^ 
MO  whether  the  lalter  had  jurisdiction,  and  a  jtfdge  of »the  Superior  Court  per*  , 
.   formin^.a  similar  operatton.    fierhaps  this  is  not  the  ribccssaiy  result  of jthe  law, 
as  it  stands,  but  it  is  a  good  illustration  of  tKo^danger  of  c^uirtq. allowing  them- 
selves to  be  wheedled  into  novel  pructiQcs  by  abstract  nrgiloiCnt-i. 

What  the  law  wills  is  this,  that  if  a  justiceis  qpi^ccd  thatan^ffeiice  within 
"the  limits  of  his  jurisdiction  has  been  comiuitted,.li^  may,  by  a  lawful  warrant, 

-  lioldthe  accused,  either  by  bail  or  imprisonment,  to  stand  his  trial. 

„  ,  V  •  Petition  rejeoted." 

Jl<>ii««eau,  Q.C,  forthe  Crow<n. 
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SUl^ERIOR  COURT,  1881.      y^    ' 

".  M0NTRl>AL,3lTH  DECEMBER^lSei. 

Coram  Rainville,  Ji ,        • 

No.  2fi84, 

Low  VB.    The  Montreal    Telegraph,   Compatiif    (Bt  al.,  and    Rmffcw  et  al., 

-  ,         -  «  Intervening  Parties.  * 

'%^  |)> ' 

^IIcld:— That  the  affreeraent  executed  botwerri  the  defendantii  had  the  eflWjt  of  tranHferrlng  during 

97  ynrn  all  the  property,  ,bu!<lneiu,  rh(htii  land   franchlMeii  of  the  Montreal  Tclfgraph 

•     Company  to  the  great  North' Wettera  Telegraph  Company,  and  wanj-'oongequentty,  u'tro 

virta,  null  agd  Toid.  • 

.  ■       -  ■  .    ■}  ■■ 

PfcB  Curiam  : — Le  dcmandcur  se  plaint  de  li  Coinp3n;nio  de  T^ldgrophe  der 
Mimtreal  et  do  la  Gompaguie  The  Oreat  North  Westers  Telegraph  Uompany  of 
Ciinada. 

£t  par  sn  declaration  il  alidguc  I'acta  d' Incorporation  de  la  Compagnie  de  ti\6- 
gnphi}  dc  Montreal  (10  et  11  Viut.  oh,  8  ()  ;  quQ  ptr  la  cliuso  6  do  oot  acto  Ics 
affaires  de  la  Compagnio  devraicnt  etre  adinini-itrecs  par  un  bureau  de, direction 
compose  de  'cinq  menibres:  quo  los  directcucs  devaicnt  fiz<>r  les  t;iux  de  transinis- 
sion  des  messages,  declarer  lea  dividoudes,  faire  do8  re  elements,  nommer  los  offi- 
cicrj?  et  employ<<8,  &o.  *     r  .^  , 

Que  par  an  Statut  subsequent  (18  Vifct.  ch.  207)  K's  droit»  do  la  dito  Co'ni- 
.   p;ignie  ont  dte  augmented  et  son  oipttal  port^^dcux  niiliions, .   Que  lb  17  ao(tt 
dernier  (1881)  la  dit€^  Compagnio  f lisait  dos  affiircs  troH  profitablos  et  M^t  ua 
actif  va'lant  trois  millions  : 

Que  lik  ditc  Coinpagnie  n'a  pas  l;  droit  do  transp>rter  sos  propri^t^i  et  gos 
rcvenus  de  manierc  a  so  priver  du  droit  et  de  I'obligation  d'exercor  loa  privrtogbs 
qui  lui  ont  et<^  conFi^r^s  par  la  loi ;  que  nonob^^tant  oclu,  la  dito  Compngnie  par 
un  acto  d'arrangcmdnt  pass(S  Ic  17  aout  1881,  a  iiltSgalomont  transport^  pour 
I'espncc  de  97  ahs  ji  I'autre  ddfondeur  (The  Great  North  Western  Co.)  toute»  ^ 
ks  lignes  telegraph iqucs^  bureaux,  instruments,  appareils,  etc.,  pour  k  I'avonir  la 
dite  Compagnie  North  Western  faire  fdnotionner  les  dit^yjmics,  le  dit  ^andoD 
♦  ct  cession  ^tant  faits  pour  le  prix  do  $  I  G5,0OO.  '  "    ' 

£t  que  la  dite  Compagnio  Great  North  Western  est  maintenant  en  possession 
dc  toutc  lignes,  etc.,  do  la  Compagnio  de  Montretl ;  quo  lo  dit  acto  est  ultra  vireit 
et  un  abandon  des  franchises,  acoordees  a  la  dite  Compagnie  do  Teldgrapbo  dd .' 
^fontreul„  et  met  en  p^riH'existence  do  sa  charte. 
'      Lc  demandcur  alidguc  qu'il  est  propri^tairo  de  51  parts  dans  le  fonds  social  • 
dc  la  .dite  Compagnie>de  T^l^graphq  de  Montreal,  et  qu'il  Test  ddpuis  le  10  juin 
dernier  (1881),  et  il  conolut  a  ce  que  le  ditactc  soit  deolar^  ultra  viret  et  oass^ 
et  annuls ;  qu'ordre  soit  donn6  &  la,  dite  Compagnie  do  T^Sl^grapbe  de  Mont'^ 
Vr^ul  de  reprendre  possession  de  sea  lignes  et  do  les  faire  fonctionner. 
-  ,    Qu'ordre  soit  donn£  iL  la  Compagnio  "  The  Great  North  Western  "  de  cesser 
de  faire  fonctionner  oca  lignes  et  d'on  livrer  la  possession  ^  I'autre  d^^iA«ar.  Et 
enfin  nn'elle  soit  onndamn^  A  rendre  cnmntfi  dea-  deniorH  et  revCnuft  nw'elle  i 


SCPfiRJOR  COllfeT,  1'881. 


A 


33.i 


-.« 


A  cctto  aotiod  h  d^fiiudcrosae,  IwCouipugiiio  de  T^'egrupho  do  Montr<Sul  u 
.{>luid«S:  '  .       i'  ' 

lo.  Pur  uno  ddfcQse  on  droit.  ,  / 

2o.  Pur  deux  cxouptiouii.       -  .  -  -  ' 

Pur  m  defcuBe  ou  droit  la  ddfenderosso  pidtcnduit  quo  Tuotion  dovnit  Otro 
•roiivoyiSo  lo.  parccquo  tous  Ics  uotiounaifcs  n'otuiont  pus  on  oause  ct,  2o.  paroc- 
■qui)  I'uotion  no  pouvuit  otro  intcut^o  qu'aii  nom  du  Proo.urour-()<5n(Jral. 

J'ai  cu  ik  adjujrer  sur  cotto  d«Sfoii8e  on.droit,  jo  I'ui  rcnvoy^o  ot  jo  n'ui  rien  vu 
i;ii  entcndu  dopuis  qui  a  pu  mo  fuire  oliaiiKcr  d'opinion.  Aux  autoriWs  quo  j'ni 
citoos  cu"  rcnduut  jugoment,  j'ijoutorui  lou  sulvantcfi. 

.  "  A  Court  of  Equity  has  juriadiotion  at  tlic  instance  of  stocklioldcrs  in  a  cor- 
"poration,  to  rctttruin  tlio  oorporution  and  llioso  who  have  control  aod  uianu^o- 
"  luont  thoroof  froiii  acts  tonJing  to  the  destruction  of  its^franofiises,  from  viol  »- 
"  tion  of  its  charter,  from  nijfiusc  of  ,tiio  corporate  powers  or  property."     - 

2  Abbott's  Dig.  Vo.'StopkhoUors  No.  39. 

"  A  Btocitliolder  in  u  corporation  has  a  remedy  in  chancery  against  the  direO'* 
*'  tors  to  prevent  them  frgui"  doing  oots  which  would  amount  to  a  violation  of  the 
^'charter."      ,    ^  ^  i, ,  '     C^^  ' 

:    -1  Abbott's  Dig.  Vo.  Stocklioldera  N0J86,  p.  777. 

Et  M.  lejuge  Ramsay  danJla/oausc  do  Molson  oontro  la  Oif»S  do  Montionl 
disait :  "  Art.  §J7  of  the  U.  C.  P.  only  luyrdb*rn  a  's^eof  duty  for  the  Attor- 
"  ncy-Goneral,  bi^n  no  way  affeotrf  the  common  law  right  of  eacii  individual  Xt 
^♦protect  himSolf  by  action  against  the  wrong  doing  of  a  corpt)ration';',' 

Par  sa'  premi^rcT  exception  lii  diSfondoresse  plaide  los  moy^As  invoqu^s  dans  a^. 
^4fonso  en  droit,  savoir  quo  le  domAndeur  no  PopriSsente  pus  lea  autros  uction- 
ftaires  et  n'a  pas  quulite  ppur  porter  Tabtion. 

Api-ds  la  ddci,8iou  rfcuduo  su|  la  «iiiSf«nse  en  dpit,  c6s  nioycns  tombcnt  dVux- 
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Par  sa  seconde  oxcoption!'ta  diftfenderosse  aildguc:  qo'au  noiiabre  doi  pouvoirs 
;^'fne  accordeo  par  sa  oliarto  ot  sos  amcndomouti  sont  losisuivants:  qu'elle  aura 
le  droit,  en  loi,  d'fldhoter  avoir  et  pos><Sder  tou.*.  biens  immobilici;s,  mobilicrs'ou 
mixtes,  pour  son  usage,  et  do  Ics  louer,  tr,ansporter  ou  tmtrement  en  disposer' 
pour  I'avantage  et  pour  To  oompte  do  la  dlto  Compi^nie,  de  teinpsA  Autre,  ainsi 
qul'llo  lo  jugcra  ^dccisairtj  pu  convehablo ;  Qu'on  ycrtu  des  poiivoira  ^  olio  ainsi 
^onfir&n,  la  dite  dufondefcss^  a  construit  et  acquis  line  grando  (Stendue  de  li"n»s 
t61<5graphi«|ues,>t  qu'A  la  date  de  l^hrrangemont  en  question  elWfaisait  fbtretion- 
ner  ses  lignes  et  uvait  aii-dela  de  1000  eUiploycSt?.'/  Que  durant-les  dii  dernieros" 
ann^os  la  (Jompagnie  Dominion  a  dtaWi  uuo- li^ne  rivalo  ct  qU'il  etait  devcnu 
impossible  |)Q.uria  dtf fendorossc  «de  fairo  fonoti/bnnor  ses  lignes  aveo  un  profit 
raisonnablc;  Qu'un  vuo  do  cot  etat  die  ohose^  les  UirecUurs  de  la  Goii^ipagnlo 
d^fonderlsse  ont  avise  aiuyjpycns  do  r«5duiro  le»»penses  et  ont  ptopto^lk 
louer  lours  lignes  a  I'autre  ddlenderesse  moyennabnn  loyer  &xfi,  queHMJt  arran- 
gement a  6t6  r»U^^  par  Ics  aotionnaires  de  la  Com^gnie  Montreal  Telegraph 
do.  rdunis  en  asaeiiibl^e  sptfciale  tenue  le  It  ftoftt  1881,  par  un  vote  de  2^204 
«ontre  1831,    Qu'cn  cxdoution  de  la  r^solujtion  passtfe  d  Iiv  dito  assemblee,  Jo 
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t(i%raphlquo8  a  <iit<S  contiaui  par  la  dite  Conipagnio  Montreal  Telegraph  at'ae* 
dirooteura  par  et  au  moyen  do  rautreOompaptnle  d^feaderesse  sous  le  oootr^le  ct 
Burintendanoo  de  ]fi  Compagnio  Montreal  Telegraph  et  de  ton  bureau  dv  direc- 
tion, ot  que  danii  rexoroine  des  pouvoi'rs  A  oux  oonfiSr^s  jiar  la  dite  oharte  lo 
hureou  do  direction  do  la  Conipagnio  Montreal  Telegraph  a^dievd,  dopuis  lodit  " 
arrangement  lo  tarif  pour  la  tranitmisiion  des  ddpSohon,  que  le  dit  arrangement  I 
n  ou  I'effot  de  faire  oonsor  I'oppoBition  de  la  Ooinpagnie  Dominion  comme  la  difon- 
deresM  ie  prtfvoyait,  qu'en  un  mot  clle  n'u  paa  agi  ulfra  virei. 

L'autre  d^fenderesM  "  The  Groat  North  Woft^rq  Telegraph  Cd."  a  plaids 
lc8  mfimcs  moycns  mutatit  mutandii.  "/  •  i 

Dans  le  oours  de  I'instruotion  Messrs.  IWfew,  Gilmour  &  Crawiford  intoryin- 
rentet  alliguent  quo  lo  demandour  n'os^^^  propg^taire  bonafitk  dea  parti- ou 
actions  mentionn^csdans  son  action,  qu'il  n'est  qu'un  prdte  nom.    - 

Lomdmo  jour  la  ddfenderesso  la  Compagnie  du  T6l4graph"ie  de  Montreal  aprSs 
permission  obtenup,  a  produit  un  plaidoyor  amende  dans  iequolelle  invoque  Ics 
moyens  additionnels  invoqu^s  dans  Tintervention. 

Le  domandeur  a  oontestd  I'intervention  notifiant  les  intorvcnants,  du  fait  que  la 
d^fonderesse  avait  invoqutfs  cos  moyena,  eniiorte  quo  la  contcstatiod  sur  I'intor- 
vention  n'est  plus  qu'uno  question  do  frais,  en  autant  que'  le  mdrito  de  ce» 
moyens  est  jug6  sur  la  contestation  prinoipalo. 

La  preuve  tftablitquo  le  17  aoftt  1881  le  ^mand«ur  ^tait  propritftaire  d'one 
action  dans  le  fonds  social  de  la  Compagnie  Montreal  Telegraph,  et  co  depuis  le 
10  juin  pr^eidont,  etquo  lo  dit  jour  17  aoat  il'a  acquis  50  autrfes  actions  j  ou'il 
i^agit  dans  la  cause  de  concert  aveo  d'autros  actionntires  qui  ont  avancd  de». 
dpnierspour  les  frais;  qu'il  agira  plusou  moinasuivant  lours d^sirs,  et  il  admek 
itrome  que  si  ceux  avec  Icsquels  il  agit  lui  intim  lient  leur  ddsir  qu'il  disoontinue- 
I'action^il.le^ferait.  ^ 

Pour  d^ider  cotto  caus<?  it  faut  examiner  quels  sont  les  drftits  et  les  poavoirs 
de  k  defcndercsse  %ntreal  Tel^raph  Co.  et  quolles  sont  ses  obligations. , 

Lcgrand  princi'po  qui  rdgit  cetto  cause  est  bion  connu^  il  est  laconiquoment  mais 
lucid/Jmont  c<yi8igii^  dans  Tarticlo  358  do'notro  Code  Civil •:  "  Les  droits  qu'une 
"  fcorporation  peut  exercer  sont,  outre  ceux  qui  lui  «Mit  spdoialement  confer^s^ 
" pir  son  litre  ou  par  les  lois  gen^rales  applicibles  d^fl'espdce,  tous  ecus  qui  lui 
'•  sont  n^cossaires  pour  atteindre'le  but  do  &a  destination." 

Quels  sont  les  droits  et  les  pou voire  do  la  Compagnie  rfe  T^l^grapbe  de  Mont- 
tr^ul  ?    EUe  a  \e  droit  pir  sa  charte  et  iejs  amendements  de  oonst^uire  de** 
lignest^Kigrapla^ue.1,  ijlc  placer  des  poteaux,  etc.,  selon  I'accroissement  des  affaires. 

'|Et  la  dite  Cbmpagnio  sera  habile  en  loi  4  acheter,  avoir  et  poss^der  tous 
!  biens  immobiliers,  mobiliers  ou  mixtes  pour  son  usage,  et  do  les  louer,  trans- 
'  porter,  pu  autrement  en  disposer  pbur  son  avantage  et  pour  son  compte." 
''La  section  1  de  Viiote  d'apondement  (18  Vict.  ch.  207X8'exprime  dans  les 
tcrmessuivants:  "il  sera  loisibie  4  la  dite*  Compagnie  etelle  aura  le  pouvoir 
"  d'achbter,  recevoir,  tenir  et  poss^der  en  cette  proviuee  pour  elle  et  se&Bucoes- 
"  scurs,  pour  I'usag^  de  la  Compagnie  les  immeubles  sculoment,  qui  &  part  oeuz 
'*  qu'elle  possado  d^ja,  'soront  ndcossajrcB  pour'la  transaction  des  aff  lires  de  la Q^m-  . 
'■  p  iguiu,  |wur  la  wustni?iT0inie5  bStlisscd  fRSSr  Ie"service  de  ses  stations,  actuelle-  "^ 
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"  moot  ou  oi-aprifi  ^rig^os,  ei  pour  r<StabliMonient  d«  lii^nea  pu  enibrunohemeDUi 

•'  d'iooiles  ot  la  moilleure  administration  de  h  dita  Coinpagnie,  ot  de  Us  donniti,  Tho  '•""'T^ 

"'<i  bail,  trannport«r  ou  qlidnor  pour  lo  profit  et  avantnge  a<r  la  Cooipagnie 

"quft#d  ot  Rolon  qu'tille  lejugora  &  propoR."  ^        <  •« 

Lo  principo  g^n^ral  que  noUs  i^vootpoo^  quant  auz  pouvoirs  dea  oorporationi 
est  oluireuient  ^tubli  par  tons  l«a  autcun  et  lea  rdgles  cnsont  iraodes  dana  Brloo, 
Ultra  Virop,  p.  6G  et  67,  et  dnna  la  r^glo  5o  il«dit :  "  Oorporatlona  have  no  oapa-        • 
oitiea  or  plmrors  other  than  thoso  indicated  in  the  four  previoufl  proponitiona,  and  '   * 

they  cannot  legally  or  validly  engage  in  othor  tranauotiona. 

II  pose enHuito  cdnime rdglo  lOe :  "  Franchiiei and $pec'utlpr'ivUegf  orpoteert  * 

"  in- tho  nature  of /mnpAifM  cannot  be  delm^nted."    Et  en  noto  il  ajoute :    Thi»    ' 
"  is  estnbliflliod  beyond  dispute.  Every  capacity  of  a  oorporotion  which  can  bo      \j      ■ 

"  atylod  '  Bpooial' or  a  privilogoi  is  given  to  it  for  itaelf,  for  its  own  purpose's  .____ 

"and  to  be  used  by  itself  dir«otly.  ^^ny  transfer,  direct  or  indirect^  to  other» 

"  is  altogether  void."  ,  '  "  .     * 

Et  il  pose  comiue  rdgle  13e  que :    "  Any'one  corporator  may  «all  upon  tho         , 
"  Courts  to  restrain  the  corporation  from  engaging  in  iny -ultra ;vires^,tran8ao- 
"tion."     £t  en  noto  il  ujou^ :     "  This  is  quite  oleiir  whether  tho  transaction       . 
"  be  ozcouted  or  cieoutory."  '  ^^ 

En  quoi  consinto  les  franchitet,  \f»  privildges  d'un^.  corporation  r    D.inMe» 
droits  ezclusifii  qui  lui  son}  accordiis  ;  s»n  .existence  meme  esttine  franchise,'  .  f 

muisses  droits  exclusifs  qui  luisontaooord^s  sontaussi  (los /runcAi«««v^  ,' 

Et  il  est  de  priiicipo  que  )cs  oorporuliona  ne  peuvent  pas  deldguerVt  trana-  ; 
porter  a  d'uiitre-*  loiirs  pouvoirs particuliers  et'leurs  privileges.       „     "'  \. 

Such  a  transfur,  dit  Brioe,  whether  ponnuncn'tly  ana  ubsolutely,  or  only  for  aV;^-^'*, 
definite  period,  is,  it  bos  been  repeatedly  dooided,  in  the  abseh<w  of  statutable     '  ' 
powers,  illcgnl.        ;  ,  .  )  ,      • 

,Brioc,-p.62l.   -■  -  ',/' ^  .  .■■■('       .'  .     ■•    •  '■'-■:■.,,■■' 

'  II  ^'y  S  gu^ro  de  difficult^  sur  lo  principe :  il  n'y  en  a  que  sur  Tapplioution  do-  » 
oe  prinoipc  aux  di verses  transaction^' qu'il  plait  aux  parlies  de  fuire'. 

ExauiinoDS  dono  I'uote  pass^  entre  Ics  d<3ux  Compagnies.  /  - 

•  Par  cot  acte  la  Compagnie  "  The  CIroat  North  Western"  appel^e  "  Contrao-^  . 
tors,"  s'engage  pour  I'espaoe  de  97  ans:   "to  work,  manage  and  operate  th»>i  \  ^^ 

system  of  telegraph,  owned  and  heretofore  operated  by  the^f^real  Telegraph  ;^  /  ^  - 

Co.  appol^  ".The  Company,!' et  demaintenir  leslignes  en  bon^tat.  <^  ;   ', : 

Los  oonTraoteurs  aurontle  droit  d'ttser  et  d'ocouper  tous  les  bureaux,  stations^  : 
b&tisses  et  propridt^  de  Ifi  Compagnie,  a  Tcxoeption  ,de  la  cfaambre  des  diroc-  /    < 
teufs,  et  de  la  chambre  adjacente  du  secrf^tairo  et  d'une  partie  deq  voutes :  ct  ,v  ° 
lea  contrapteurs  auront  le  droit  de  sous-loucr  (elles  parties  des  bfitisses  de  la  Com^  '  ' 
pagnie  qui  ne  86ront  pas  n^cessaircs  au  fonotionnement  de  sesaiFuires.     Mais  la  % 
Compagnie  aura  le  droit  de  vendre  oa  antr^inent  disposer  des  bfitisscs  situ^es  a  ; 
Montreal  et  k  Ottawa  qui  no  servent  pas  aux  affaires. de  la  Coppagnie.  Les  dita-     .  „      j__. 
contriioteurs  doivent  coUeoter  lea  fnontunts  peryus  pour  messages  et  autres  revonua 
an  nt)m  de  la  Compagnie.  .  -  >  "^  *, 

II-  est  de  plus  oonvenu  par  cot  arrangement  que  les  epntraoteurB  pourront  fuiro- - 
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tcun  it'obiigent  do  piiyor,'ik  ind-iio  loit  rev«nu*,  A  lii'(*oiiipn|riWo  lu  hoihuio  do 
^«  !*•«"'•'»•'  1165,000.00  piiyublo  p.ir  (|uurticr.     Los  ooiitruotourii  s'obliijont  do  pnyor  loiis 
loa  Trais  d'uxploitaliun,  tutor,  etc.     Les  oontruotvurs  ft'obfiKOut  do  reiiiplir  toun 
;       ,  lea  cuntrntH  uuxquok  In  L'oinpiiKuio  6tait  tcnui-. 

A  d^fiiut  do  payeiiioiit  duns  un  cortuin  iU\m,  rarrnngement'prcnd  fly  ip»o 
^cfo:  et  lu  Cuinpugnia  ropruDd  puNHOHNioii  do  hok  iif^nos,  etc.,  aveo  toutos  Ics  »d<li- 
tioDS  et  ani^Horutioii!*,  oo  (\m  a  fiou  uusmi  lorftquo  I'urrun^miiLMit  prundru  llti. 
La  'CoiiipugDio  WoHcrn  Uniou  out  hitcrvcnuo  ooinnio  oaiMion. 
Quollo  OHt  dono  In  niitiira  do  oot  urraiigoiuoiit?     Ent-oe  bail  i\  loyor?     EhI-oo 
an  bail  d'ouvnigu  on  oo  cpi'oii.oppellu  daim  U»  ouvragos  Angluis  ct  Aiu<SriouiuH, 
"  VVurkin^  ur  trnffio.  arruiigciiietit  f ''  ,• 

'  Y  u-t-il  abundon  ou  ccMHton  do  priviltigos  do  iVunohiiies,?     . 

'  Reiimrquons  d'abord  (|ue  loa  ooiilruGftourr^ivoiithpayor  81<>5,0(i0.00  1^  tout 

^v^Qcniont  quand  niGuio  'A»  nH  rcoovrujgnt  pus  un  Mul  sou.  C'uttt  pour  lo  uioins  un 
singuliur  louuge  (fituvnigoH  I  '  Qo  »)Ut  \ei*  coiitruotoUrH,  los  etigjgdt  qui  puycnt« 
et  o'cHt  lo  luuitro  qui  rc(;oit.     Cost  uii  Minguliur  workiug  arruii^omont  oik  I'uue 
.  dcs  parlio^)  pout  prondro  lu  part  du  li>inl  i  I  -    ■      ' 

Kt  I'uii  u  dit  11  rurguinontquo  lett  contructeurH  n'dtuiortt  quo  los  niun(iatairo><, 
.\    {es  u^eiitH  do  la  Oompa^nicI     Mui:*  il  est  do  .prinoipo  quo  lo  niunduut  peut  en 
tout  tuiups  rovo<|uer  Ics  pouvoirs  do  son  niundutuiro,  il  s'tixposora  iV  uiio  action  en 
doniniagea  ni  Ton  vout,  iiiuis  Itl  n',t»t  pus  la  question..    C'est  bun  droit  strict. 

C.  C.  B.  C  Art.  17o0.     "  fcc  mindunt,  dit  oot  urtiolo,  pout  on  tout  totups. 
^<  rcvo({uurHon  uiundut."  Sii  Toluntu  Moulo' peut  lutittro  fin  au  mundat. 
f  Mui^  iui  lu  Conipugnio^p«}ut-(>ilo  iiiuttro  Hu  il  .soii  urruugouicut  uvuiit  lo  temps  , 

6x6,  lut^iiio  en  pnyant  dcs  doniniu^oH  ?    '  " 

Evidenimont  non,  ct  lu  Coinpugnio  l'u!«i  bien  compri.s  qu'cllo  u  stipiild  la  rdtO- 
Itttioii  ipno  facto  do  Turruugeujoiit  dans  lo  cus  oil  lea  contractcurs  i'ailliruioiitdo 
payicr  duns  un  oortuin  ddlui.     Et  si  la  oouipagnio  s'uviiuit,  do  nu  propro  autoritij 
^       faors  le  cas  pr<$vu,  do  a'euipurer  dcs  ligncs,  eto.^  qu'cllp  a  oddtfes  Hiu  Grout  North 
'     Western,  collc-ci  trouvcrait  fucilcuicnt  loBiuojona  do  Ten  enipoclier. 
^  Un  grand  nonibro  d'autorit<$^,  et  un  noiubro  auasi  grand  do  decisions,  ont  4t6    ,n 

oitdes  do  part  et  d'uutro  sur  la  question  do  rinterprdtution  ik  don  nor  aux  arran- 
p.    ■  .  genienta  do  la  nature  do  cclui  en  question^  en  cctto  ouuao.     J'ui  lu  aveo  adtant^ 

d'atl^ntion  que  possible  la  plupart  des  decisions  qui  ont  eUS  citde.«,  et  duns 
t0utes  loH  causes,  (.out  ae  reduit  h  suvoir,  si  Unc  corporation' a  cdJe  sos  pouvoirs, 
a  abaiAionne  quolques-uncs  do  ses  trunchiacs.  Fur  rurrangoiiieut  fait  eou'o  lo3 
^  .  '  parties  en  cette  cause  lu  Coiupagnic  A|uutreal  Telegraph  a  ubandoim/  tout<;8 
ses  lignes,  toutes  ses  stations,  toutcs  ses  pmpridtdH,  eiuplojecs  pour  lu  tiunsaction 
'  de  ses  ufiuircs  ctTopdrution  do  sea  ligne<^  no  s'est  r^servee  uucun  oontrolo  sur 
I'autre  Conipuguiv  ceaaiounaire;  laquello  4  droit  dc  oonstruii-e  dc/ligncs  nou- 
vellcs,  do  rdparer  les  anciennes,  de  eollooter  ohurgos,  pour  transmission  des  tnes- 

yaagca,  d'cn  faire  fixer  le  iiiontant,  et  ce,  durunt  respacodo  97  an/;  la  Conipagnio 

f     du  Tdl^gruplie  de  Montrdul  n'u  plus  nidiue  le  droit  par  I'entrewise  do  ses  direc- 
^;  ^         teurs  aux  ddsirs  ^e  sa  charte,  de  fixer  d'une  nianidre  absolue/ct  sans  roatriotioa 
ies  charges  ou  dr^ta  &  6tre  pcrgus  pour  la  transmission  «Ies  messages,  ila  no 
jieuvent  plus  tiaz  deslrBTrtla  mcina  ojyirif,  d^tareif  aiis  dlwaondersunrpopbYr^ 
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tion  dofl  profll'i,  ot  ilii  n«  [wavent  pat  non  plua  ftairo  un  <!tat  d^ltill*  dM  tow 
affairca,  proflta  et  portca,  de  la  ditoConipagnie,  ct  pour  mo  aervir  dca  oxprcHBiona  Tho  Montraal 
^  Du  Vioo  Chancelier  Turner,  dani  la  cbuho  do  Great  Norlhorn  Rnllwny  oontro 
Koatorn  Countiea  Builway,  rapporl^e  au  21  Law  J.  Chancery,  pope  837 
jl'  dirai  "  It  i«  inipOMiiblo  to  read  the  agreement  between  the  plaiutiRH  and  th« 
"  Kast  An^liojn  Railway  Company  (in  the-  prowint  oaxe  between  the  Montreal 
"  Telegriiph  Co.  and  the  (iroat  North  WcKtcrn),  without  being  lutinfled  that  it 
'.'  amount*  to  an  outiro  delegation  to  th«  pliiintiffn  (defondunt)  of  all  the  powera 
"  conferred  by  the  charter  ;  "  ot  uppr^oiant  dos  convciitioni  de  m6mo  nature.  In 
jugo  WcIN,  dans  uno  cause  rapport^e  au  ll&o  vol.  Maiw.  Rep.  page  351,  dit: 
"  They  are  not  worely  oootraotH  by  which  another  party  is  employed  to  o|)ertttei 
'-  the  n)ii<l  in  behalf  and  under  the  direction  and  control  of  tHo  corporation 

"  owningthe  fraDclii8C,TcoaiTing  a  share  of  the  profits  at  compensation.  The  entire  » r 

"  control  of  the  road  with  all  its  franciiiscs  ia  transferred,  |he  corporation  owning  '    ■ 

"U  receiving  in  return  only  a  filed  renl  payable  in  the  form  of  a  dividend  to 
"  its  stockholders."     Kt  le  jugc  Miller  dans  la  cause  d«  Thomaacohtre  Railroad 
(Jompiiny,  rapportdo  au  vol.  101  U.  S.  Rep.  page  82  ot  83,apro8  avoir  rapport^     '      .   " 
les  opinions  odes  jugos  anglais,  <^  Ics  diff<!rente8  ddoisionv  renduea  par  les  Gourt 
on^AViglotcrro,  ajouto :     "•he  true  principle  is  that  where  a  corporation,  like  K  ■* , 

"  railroad  company,  hns  granted  to  it  by  charter  a  franchise  intended  in  large  v  v 

"nicoHuro  to  be  cxcrciHcd  for  the  public  good,  the  due  performance  of  thoao' 
"functions  being  the  consideration  ofthu  public  grant,any  contract  which  disablM         ; 
"  the  corporation  from  performing  those  functions,  which  undertakes,  without 
"  the  (Consent  of  the  State  to  trnnsfer  to  others  thp  rights  and  powers  conferred  • 
"  by  the  charter,  nud  to  relieve  the  grantees  of  the  burden  which  it  fmposes,  is  » 
"  violation  of  tho  contract  with  the  State,  and  is  void  us  against  public  polioyi^ 
"  This  doctrine  is  assorted  with  remarlCablo  cloarncsH  in   the  opinion  of  this 
"  Court,  by  Mr.  Justice  Cuaipbell^ 4°  ^''^  Maryland  Line  Railway  &  Winans, 
'*n  Ilow.,  p.  30."        J 

Pour  prdsunler  mon  opinion  Bur  ce  point,  jo  crois  qu'cn  principe,  une  corpiv 
ration  a  Je  droit  do  fuir^  toat  arriin^eracnt,  soit  pour  dil^r  des  proffts,  soit 
pour  le  fonctiouneineiit  dc  sea  affaires,  main  do  manidre  ^  no  jiiniais  perdfo  le 
controlo  dc  scs  droits  ct  privilt^ges,  ni  k  coder  ou  rcnoncer  k  aucuno  de  scs  fran-  ^ 

Ohises.  '  -3r      • 

On  a  invoqu^  la  clause  de  la  oharte  de  la  Oompngnie  da  T^rdgraphe  de 
Montreal  tajjt  dans  I'acte  originaire  10  ct  11  Yiet:,  oh.  82,  que  dans  I'acte  18 
Vict.,  ch.  207;  Cutto  clause  semblorait  dOnner  \  la  diteOompagnie,  le  droit  de 
faire  un  bail  ci  dc  loucr,  transporter  ou  autrement  disposer  de  tous  sea  biens 

-  immobilicrs,  luobiliers  ou  miztes,  mais  4videmment  eette  clause  n'a  pas  i\k  faito 
et  ne  pcut  pas  avoir  pour  effet  de  donner  droit  a  la  dite  Compagoie  de  d^l^guer 
Hoa  privileges  et  ses  franchises ;  oar  en  effet  elle  qe  peut  louer  ou  aligner  ses  bien»  , 
que  pour  son  profit  ot  avantage,  mais  ocla  s'ontend,  des  bicns  dont  elle  n'aurait  ~ 
plus  besoin  poiir  le  fonctionnement  de  ses  affaires  et  non  pas  no  louage  ou  ali^ 
nation  faite  de  maniere  a  lui  enlever  pour  ainsi  dire  son  existence  oomme  oorpo- 
ration  \  car  k  I'^tat  m>  a'cst  r^duite  la  corporation,  elle  a  prcsqua  ceaa^i  d'avoir 

,  upe  existence  morale,  elle  n'est  plus  pour  oinsi  dire  qu'unc  ombre. 
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'fej^pW.  f,""^'  **'  C'»H«n«i  »»-.     Tho  Cititoiw  ()a«  (Jo.,  01    Ikrber'*  Uep.,  p.  7« 

"  may  bo  con«i.lorcd  u  Hoftled  ehat  a  oorporaiitm  oatiDot  Uum  or  ali , 

•'  fraoohiao  or  any  oropcrfy  n«ooaaary  to  perform  ita  ubligationa  and  dutioa  to 
"Jl  Stmt.,  without  Kgihlatba  authority.  The  rruoohiaoa  grantod  by  tliu 
Mie  are  often  paj-taoi' llio  aovercign  power  delogataJ  to  a  aubjoot,  and  alwaya 
"  privi||g«t  to  whioh  other  oltiiena  ara«iot  ontUlod.  In  thoao  grantu,  the  Htato 
"  ia  suppoaod  to  rngard  Iho  olura«t«r  (k  th«  grantee.  la  thia  auo  the  franohiite 
"of  uiaintaininf^'o  oanal  and  railroaia  acrosd  publie  highwaya  and  navigablu 
"rivora,  of  takutf  toUtund  rutrt  uJ\fitftJixfA  bif  themteliia,  uilhout  conttol, 
*'»rt,  with  othbra,.  d  niHtcriol  part  Af  the  projH'rty  letiod;  thoae  cannot  bo 
H  "  leaacd  or  Aliened  without  the  conacnt  of  the  State;' 

.."■  **'  '•  ^ouf  '1<?}'''«1«  fluo  lo  bail  ^tttit  nu  I  et  I'aotion  r^gulldromoDt  intiintAa  par  un 
•otlonnaire.  Kidh  Brioo  p.  128.  "  The  corporation  have  Iho  right  to  alitn- 
■*'  ate,  but  the  alienation  mutt  be  in  thh  (mlinnry  coitrie  and'for  the  pur|ioa>'«  of 
**  the  corporate  o|)ordtionfi."  Et  il  foJi  ooiuino  prinoipo  que  "  a  corporation  of* 
"  public  nature  may  n<rt  so  deal  witbini  property  as  to  Inoapaoituto  itaeif  (Vow 
■••  performing  it»  public '(lulicB."      ..  '.     ' 

"  And  the  rule  appliea  to  strictly  private  corporationa  in  tiilit  scnMC  that  the 
"  agreement  ia  M//ra  j>tV«  if  Home  of  the  corporators  object." 
Urioe  p.  IHQ.  i-^ 

Je  Buja  done  d'opinion  quo  I'aoto  d'i^rrangcniont  intcrvenu  cntrn  les  parties  CMt 
l^tra  virfa,ct  doit  on  oonadquenijo  fitro  annuld.  Car  co  u'eat  pas  lo  noni  quo  I'on 
donne  li  un  nctc  qui  doit  en  ddterminoir  la  nature,  et  plus  on  a  pris  do  precautions 
pour  en  ddguiser  les  effete,  plus  Ics  tribi^naux  doivent  wrupuleuscniont  en  ohorcher 
I'objet  ct  en  determiner  les  cous^quc^cbu.  Et  ceux  qui  ont  redigd  I'arrangement 
pofjB^  entro  Ics  putties  on  oette  cause  dcvaiont  ovoir  probublonient  hous  les  yeul 
rarran^'omcnt  mis  en  question  dans  lu  ^auso  de  Illnoh  v».  The  Birkenhead,  &o. 
Bailw.iy  Co,,  13  Kog.  Luw.  &  Eq.  Rcpi  p.  506.  On  a  eu  soin  d'oviter  quclquos 
clauses  qui  aemblaiont  les  plus  sujoties  A  objection  (on  a  laissd  ik  la  Great' 
North  WoHtern  le  droit  de  oollecter  m  charges  au  nom  do  la  Compagnio  da 
Telduraphe  do  Montreal). 
>  Mais  I'effct  ct  les  conMSquoncea  do  Tarrangemont  sont  les  momes  ct  le  jugc- 

Incnt  doit  etro  le  m<^me. 

On  a  dit  que  c'dtait  rintdieif  Evident  des  aotionnaires  de  la  Compa<»nlo  quo 
rurrangemcnt  soit  ezdcut^  :  o'cst  possible.  Mais  outre  I'intdrot  des  actionnaircs 
il  J  a  celui  du  public.  Et  si  lo  parlemoQt  avait  voulu  donner  un  monopole  4 
«ette  compagnic,  cnrichir  ses  actionnaire^  aux  d<<pcn8  du  public,  il  n'uurait  pas 
accordd  de  charto  &  la  Compagnio  "  Dominion  "  dont  la  ooncurronce  a  amen  j 
I'arrangement  en  question.  D'aillcurs  la  Compagnio  n'a  pas  tant  k  se  plaindre,  ses 
j^aotionnaircs  ont  eu  comnie  bonus  le  ^  de  Ijeurs  actions  soit  un  demi  million  et  de 
^ibons  dividendcs  sur  ce  capital  ainsi  augment<S.  8i  le  parlemeut  a  jug^  4  propos 
'4'accordcr  une  churtc  4  une  scconde  Compagnio  de  T^l^grapho,  c'eat  dono  qa'il 
t^royait  que  la  concurrence  tournerait  a  I'avantage  du  public.  Co  serait  une 
•^tr^inge  chose  de  croiro  que  I'^tat  aurait  crd^'  UDO  scconde  corporation  pour  leur 

"•namvMt^vni    ik-wt~^K  i^K.tsiJi  j1  *  ii «  t^  jt:*   -nrj^irzt-^-r.^-:! — — —  i"i" «...     ....  ...  ....._..  .  .„       n         ,     . 
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AaMllfltRd«l«  dtrnii^ra  Marion,  U  Omnpagnia  ■■t«JI«  tmtA  d'cibltnlr  !«• 
pouvoirs  quVlle  orojrait  o^Mairo  pour  fair*  rarrangooicnt  en  qacMtiun,  ot  alora 
projct^  prob»bluni«nt ;  alle  oroyait  done  na  poa  atoir  Ma  pouvoirN.  In  parlaiaant 
laa  lui  a  rornx^N  dont  il  orojait  qu'ella  no  loa  avait  |mu  et  qua  pour  fair*  oot 
•rrang«Diont,  oVati  dlro  loucr  *m  lignA,  eta,  il  lea  hii  tkliait. 

J«na  puia  paa  dunner  de  meillaar  ioArprtftatioii  A  fai  loi  qua  oalla  qua  !• 
('onipairnlo  cUe-ni6nia  a  doan^o. -j  .         ,      ^  "       », 

Il  110  rcato  qu  une  objeotion  fklte  pUT  \%  d<fbn««,  #Mt  quale  damandintr  n'eat 
qn'ilkn  prOie-noHi,Uo  inittruiuont  untre  loa  mainn  d'autccH  iwriKmiioM,  et  qu'il  cat  aana 
inl^rOt.  l>'ubord  il  cat  prour^  quo  la  detnanduur  eat  propridtaira  d'una  pari 
ou  action  dcpuia  lo  10  Juin  1881,  «t  qn'il  eo  a  aoquia  SO  autrua  le  17  aoQt,  jour 
de  l'arran(;vuient.  ■•;i^,     - 

II  oat  bicn  vrai  quo  k  domAadaur  aJwpMUja  a^i  do  eonoort  avoo  d'autrw 
— peraonnea  (qui  aont  prouvdea  ^tro  IP^|^^W<»  do  la  Compagnio),  Bni*; 
toraiont-olloN  ^tran^^^rca  que  lo  *lo>i>"n  JMm|^>l|m      pan  moinaaotionnaire,  ci 
qu'il  io  Roit  d'uno  part  ou  do  millo,  quQttH||^^pFdroooo  ? 

fiat-co  qu'on  lueauro  rinl4r«t  d'un  lUMilpm^lur  lo  montuD*  de  aea  aotiona  7 
Son  intdret  |><<cuniairo  pout  otre  moina  eenaid^rablo  inaia  aon  intiret  Mgal«  eat 
le  ni^mo. 

h  pout  Bc  fuiro  quo  rarrangoment  oh  quoation  aoit  plua  profltablo,  p<Souniaire- 
nent  parliint,  aux  aotionnairoa,  qu»  la  contluttation  de  I'exploitirtion  dca  lignea 
par  la  Coinpngnio,  il  puut  ao  fairo  ^ue  lea  aotiona  tonibont  aur  lo  luarahd  ai  I'ar- 
rnngcnient  eat  annuls.  Coat  I'opinion  do  Mr.  Craw  lord  qui  est  un  fort  aotion- 
nairo  et  qui  adtd  ontepduoomme  t<Smoin.  Maia  il  pout  ae  fairo  ausai  quo  coaoit  ' 
le  oontraira.  II  y  »  bien  dea  boltea  ik  aurpriae  dana  tnutca  cea  affiirea.  Maia 
qu'eat-ce  que  tout  oula  pout  avoir  ii  Taire  avoo  I'intdrOi  M^al  du  doiiiandear  ?  II 
•  un  droit  et  il  roxorce.  Quant  4  son  int4^r^t  p^uoliaso  il  Mtiuga  d«  aoa  aotioDt' 
ot  poraonne  n'a  le  droit  d'y  voir.  """^"t"-^  ■  ^"     ' 

Sil'aotc  est  ill^galla  majority  ne  peut  paa  lior  !a  miooritd.  Coat  oe  que  ' 
jlii  d<5cid<5  dana  une  cause  contro  la  Bunquo  Ville-Marie.  Et  si  la  mino- 
rity pout  80  plaindre  pourquoi  paa  un  soul  aotipnnairo  ?  0'estJ|iMbn  a  ddoidtf 
dana  la  ohuoc  Bemail  v$.  Kuflord,  L.  J.  Equity  vol  2a  p.  54l^Priitreforo  it 
"  is,  that  in  this,  as  in  many  other  oties,  one  shareholder  mny  file  a  bill  on  behalf 
•'  of  himself  and  others,  although  ot  a  meeting  of  the  Company  a  great  many  of  /^ 
"  the  shareholdors,  even  the  majority,  may  say  that  thoy  have  sanctioned  a  dif-  ' 

"  forcnt  course."  yfc  '        ^^ 

^Lord  CruLworth,  V;  C.     '     IP'         \  / 

"                                      '                                 Judgment  for  plaiBtiiif 
McLaren  &  Lett,  fur  plaintiff.               •                                          '      j  ■ 

Stmchnn  Bethune,  Q.C.,  CounscL            "         ■■  ''^            '.  j             t  - 
■   Abbott  &  Co.,  for  defendants.              •    ■ ,       ''    *                         W 
D.  Oirouard,  Q.C.,  Counsel.                    '     ,   ^            jfe  ,         ^^ 
7^     ■A'Wre  <i&  Jb««/)A,  for  intervening  parties.  *"      —^-'W: T^'Tt ^        " 
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COURDU  BANCDE  LA  REINE,  1881. 
MONTREAL,  22  NOVEMBRE,  1881. 
Coram  Honorable  Sir  A..  A.  Dobion,  J.  Ov^^AMaAY  J.,  Cttosa,  J.,  Baby,  J. 


No 
ANDREW  F 

.  13D. 
OAULT  et  al.. 

LOUIS  A.- 

BERTRAND, 

Apfelantb; 

Intimb. 

Ceftains  cfl)>ts  ot  m^rohandiaes  dont  le  prlx  wt  Tieiam6  en  cetto  cause  par  Ie«  appelanta,  marchandi 
i  Uontr^al,  furent  vendua  &  I'intimi  Bur.<(chanUlloiip,  i  I'llc-Vortp,  dans  lediatrlct  de  Kamouraska, 
par  lo  oommln-voyageur  de»  ^|M>lantit;  U  (ut  prouv6  que  cetle  vente  6tait  snJelte  i  rappwjbation  dcs 
•ppelants,  mala  (lu'elloftit  pfll-ctlveroeufapprouvfee  otratitKe  pareux  et  les  effets  et  marohandise* 
•xp6dll!g  i  I'intim6,  A  rile-Vertc.      . 

Jagb,  i  runanimit6  da  tribunal,  «a  oonflrination  du  Jugement  de  la  Cour  de  premltre  instance 
(I'aplneau,  J. )>  rapportfe  au  24  L.  C.  J.  p.  0  et  8ulvanU» : 

Quo  dans  I'espice,  le  droit  d'aotion  doa  appelant*  a  prif  niiMance  i  rilc-Vcrt«,  dans  le  district  de 
'  Kamouraska, etnonpaiJLMontr^al.  .        .,  /  "      \^' 

Zi./y.  i)«i'iti»o»t,  pour  les -appelants : '^ 
"  Apl^llarits,   merchants  doing  business  at  Montreal,  brought  sujt  in   the 
Superior  Court  therefor  the  recovery  of  $197.88,  as  the  price  and  value  of 
goods  sold  and  delivered  to  respondent,  a  trader  dpniiciled  at   Ile-Verto,  in 
the  district  of  Kamouraska . 

The  sate  was  made  in  the  manner  now  sacommon  amongst  business  men,  i.e., 
through  a  commercial  traveller,  who  visited  defendant  at  Ile-Verte,  and  there 
took  an  order  for  the  goods  in  question,  which  was  forwarded  by  him  to  his 
principals,  at  Montreal,  who  accepting  it  thus,  filled  the  order  and  shipped  the 
goods  to  respondent,  by  the  carriers  chosen  by  him  and  according  to  his  orders. 

The  respondent  filed  a  declinatory  exception,  on  the  gfouud  that  he  was 
illegally  impleaded  in  the  district. of  Montreal,  and  that  th« iJourt  was  without 
jurisdiction. 

The  case  is  important,  not  so-much  by  reason  of  the  a»M)MH<  as  of  theprtn- 
c/p7e  involved  ;  the  constantly  recurring  transactions  of  the  same  kind,  aifd  the 
uncertainty  which  has  prevailed  in  legal  circles^  owing  to  contradictory  deci- 
sions, as  to  the  district  within  which  suit  could  be  brought  in  such  cases.'*' 

The  facts  of  the  case  lie  in  a  sm^U^iBompass ;  the  evidence  is  short,  aij^d  by  no 
means  cquflicting,  except  in  one  paii^icular,  vi2.,  that  of  the  place  of  delivery 
according'  to  the  contract.  Appellants,  by  their  answer  to  the  exception,  allege 
that  their  responsibility  as  to  delivery  ceased  when  they  delivered  the  gootjf  to  > 
the  carrier  named  by  rcsponde4t  and  addressed  as  ho  direoted.  Rcsi^dent 
has  brought  one  Witness  who,  inl  positive  terms,  asserts  that  it,  was  agrc^  that 
the  delivery  should  foe  made  at  lltc-Verte,  Imd  that  the  goods  were  tobe  "  sent 
by  the  cars  to  lle-Ve^tc."  Bw*  tinfortunately  for  the  veracity  of  this  Wltnesf, 
the  order  given  at  the  (.imc  is  prqduced  and  the  person  taking  it  is  exiunined  ; 
and  from  both.it  appears  that  the  goods  were  not  to  be  addressed  to  Ile-Vert^ 
or  sent  by  oars,  but  were  ordered  |to  be  sent  by  Ricfielieu.Companl,to  Qaebedit'? 
oare  of  G.  Tiinguay,  and  were  so  r'""* 


-Xt-is-evident  this  point  had  bcci 


and  his  witness  was  determined  to 
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It  is,  liowever;  indisputably  proved :  let.  That  the  order  was  taken  by  the  travel- 
ler Dteschaipps,  at  Ile-Verte,  in  respondents'  store;  2nd.  That  the  terms  of  the 
order  werelwritten  by  Deschaoips  at  the  time  and  forwarded  to  appellants ;  3rd. 
Th8Wb«-firdcr  required  aceeptanoe  by  the  appellants  at  Montreal,  before  being 
^coiflplej^e ;  ^th.  That  no  agreement  to  pay  freight  was  made  by  Desobamps  for 
appcllnnts,  e^d  that  the  respondent^  without  doubt,  paild  it. 

And  appellants  contend  that  uu^er  sftohfliroumslknces  they  had  a  right  to 
institute  suit  in  the  distriQfc^/ Montreal  and  T^equirel  respondent  to  appear  and 
answer  there,  although  not  sertred  with  the  writ  within\  that  district.     M 

The  learned  judge, in  the  tjonrt  bclowi  seems  to  place  his  decision  Wpon  two 
considerations :  Ist.  That  Desobamps  wap  to  be  regarded  as  the  authorized  agent 
of  appellants;  and  that,  though  the  order  might  be  subject  to  acceptance  by 
appellants,  yet  their  acceptance  and  ratifidation  of  it  had  a  retroactive  eflFect,  and 
rendered  the  sale  complete  from  the  moment  of  the  order  being  given  at  Ile- 
Vcrtc ;  that  t»spondent  could  have  compelled  appellants  to  make  delivery  or  pay 
damnges,  and  thap«Hereforo  the  Ken  de  droit  eaaied  before  delivery  ;  2nd.  That,-: 
suppi>8ing  appellants',  consent  to  bo  only  eflFectively  given  at  Montreal,  respon- 
dent's was  given  at  lle-Verte ;  and  as  the  entire  right  of  action  arose  in  neither 
one  not-  other  district,  resort  should,  be  had  to  the  domicile  of  tJie  debtor, 
^'  actor  sequitur  forum  rei."  ^ 

It  is  submitted  that  this  aipiment  is  fallacious,  add  does  not  meet  the  provi- 
sions of  Art,  34  C.  C.  P.,  which  governs  this  case. 

The  a^ncy  of  Dcschamps  was,  as'is  well  known  in  the  commercial  world,  in 
the  case  of  travellers,  a  most  limited  one;  his  powers  simply  wore  the  taking  of 
orders  upon  samples  furnished  him,  for  fulfillment  at  the  business  place  of  the 
firm ;  the  acceptance  or  rejection  of  such  orders  lay  with  the  house.  This  is  iwora 
to  by  Desobamps  and  isij.as  is  well  known,  the  custom  of  trade.  The  limited 
nature  of  the  agency  exorcised  by  such  travellers  must  therefore  be  taken  aa 
within  the  knowledge  of  the  person  dealing  with  him ;  and  the  order 
given  by  the  trader  under  such  a  custpm  and  knowledge  "cannot  be  regarded 
in  any  sense  as  absolute  or  one  which  would  entitle  him  to  compel 
delivery  ;  it  only  received  Its  validity  and  efiectiveiiessw/ten  the  house  accepted 
it,  and  agreed  to  the  terms  named  in  it,  from  that  moment  alone  was  there  any 
contract.  There  could  be  no  retroactivity,  as  maniie&tly  neither'  party  contemplated 
the  completeness  of  the  contract  at  the  moment  of  ordering  or  prior  to  the 
acceptance ;  and  the  act  of  acceptance  can  fiardly  be  characterized  as  a  ratifica- 
tion; within  the  ordinary  meaning  of  the  term,\it  would  imply  an  unauthorized 
act  on  the  partr  of  the  agent.  Here  there  was,  £fc  unauthon^ed  act]  the  agent 
did  all  he  was  entitled  to  do,  as  the  trader  well  kneifr,  apd  no  more V  he  took  hii 
order  andjreported  it  to  his  principals,  with  vihoi^  accisptancfi  or  ry'ection  lay- 
Prior  to  the  action  of  the  principal,  there  was  in  resiity  notljiijg  but  Hjtroposed 
contract ;  the  trader  bad  in  effect,  through  a  representaltve  of  the  principals  w*© 
himself  had  no  pdtoer  of  completing  the  sale,  proposed  to  them  a  purchase  of 
certain  goods,  on  certain  terms,  and  until  acceptance  ofliis  propwl  it  was  hirid. 


ing  on  neither  one  nor  the  other.     There  *ras  no  right  of  acti&n  on  either  side'; 
this  originated,  when  and  at  the  place  wlicre  the  prineipals  accepted  the  proposal 
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'  in«d«  them  throusK  their  traveller.  Tlion  and  then  only  did  the  trader  obtain 
right  of  net  ton  t<i  compel  delivery,  and  bcoomo  liable  to  the  rulfillincnt  of  the 
implied, pro«iit>o  to  pay  contained  in  the  purchase  or  ordering  of  goods.  And 
although  a  Hen  de  dtoit  for  delivery  of  the  goods  or  for  damages  might  exist  in 
favor  of  the  purchaser,  'a,ftvr  acceptance  of  his'order,  the  delivery  or  tender  of 
•delivery  by  shipment,  in  accordance  with  the  order  given,  would  be  necessary  to 
■^x  ^he  lien  on  the  part  of  the  sellers,  and  it  i»  the  right  of  action  on  the  part »/ 
4h0»(^ler  which  is  at  i^sue  In  thfa  fiunise.  "   '  §. 

Cogent  alone  is  necessary  ti9  the  gcrfbction  of  a  said  (Art.  1472jC.C.),  and 
"  this  oon8<^8HS,  in  coses  such  as  that  under  consideration,  can  only  lexist  and  be 
legally  ^v^cn  on  tht  aca^lance^hs  word  or  act,  of  the  principal,  and  in  this 
instance  that  h^ppcpcd  in  the  distt^t  of  Montreal.  i'^^ 

But  tbe«econd  elewicnt  of  a  sale,  viz.,  the  thing  to  bo  given,  existed  also  in 

Alootrcal:  ^e  traveller  djd  hot, carry  with  him  the  goods  sold  ;  they  had  to  b^ 

«hi|)ped  ftjptn  Montreal,  and  tbi9,the  debtor  well  kqew  and  assented  to.     There 

,^«an,  too,  be  little  doubt  that  payment  of  the  pvice  <?08  also  understood  to  be 

4»ade  at  Montreal.       '  .  - 

'^Itether,  therefore,  the  |)rc8ent  reading  of  our  Code  of  Procedure,  "  right  of 
aetiqii,""  be  synonymous  wkh  the  old  form  "  cause  Of  action  "  or  not,  or  whether 
it  must  be  held  to  mean  us ."  cause  of  a6tion  "  was  interpreted  to  mean  <*  the 
vrhole  "  right  of  action  or  iiot,  is  immaterial  in  tliis  case  :  since  it  is  submitted,-^ 
lihero  w&  no  right  of  action  oD  either  hand  prior  Ui'tho  acceptance  of  the  order  - 
4)y  apjpellauts^t  Modtreal. 

Au  soutien  de Jeurs  pretentions  les  appclants  ont  oit4  dans  \e\fi(i^  factum  les 
•causes  suivantes ;..,:?  .^!4F 

Lapierre  1Hi.*<jlftuvr(eau,  17  L.C.J.  241.       '  •'" 

Thompson  et  al.  vs.  Dessaint,  14  li.CJ.  l85.  *  ,'^ 

Joseph  et  vir  vs.  Pstquet,  14  L.C.J.  186.  - 

«     Provost  vs.  Jackson,  3  Legal  News,  136. 

Gnaedinger  vs.  \''aitlancour|,'  No.  1879,  Cour  de  Bevi^ion,  Montreal,  aon 
rapport^e.  '  aj- 

'     Clark  vs.  Bitchey,  &  L.;g  J.  234.  '  '  • 

J^  (r. />'.4moi/r,  pour  I'intimd : 

La  seule  question  agil^e jui  oette  cnuse,  d^coule  de  I'Art.  34  du'C.P.C,  c'est 
>cclle  de  savoir  en  quel  lieu  ic  droit  d'uction  des  appclants  a  pris  naissance  et 
par  consequent  en  quel  district  ils  devaient  assignor  I'intimid. 

Cet  fri-tiele  comportc  ((u'en  matiores  purement  personne11e!>,  sauf  quelques 
■exceptions  qui  y  sont  spucialement  indiquees,  le  ddfendeur  pent  Stre  assign^  : 
lo.  dcvant  Ic  tribunal  do  son  domicile ;  2o.  devant  le  tribunal  dii  lieu  oJL  la 
dcmande  lui  est  signifiee  personnellement  j  3o.  devant  le  tribunal  du  lieu  oii  lo 
droit  d'action  a  pris  naissance.  - 

Or,  les  appclants  invoquent  maint^nadt  la  troisieme  des  conditions  de  Var-  • 
tide  34,'  et  sputiennent  qiie  leur  droit  d'action  en  cette  oause  a  pris  naissance  & 
•Montreal;  ils  fondent  cette  pretention  sur  le  fait  qu'un  "  brdre  "  pour  mar- 
cbandiags,  rega  de  I'intime,  A  I'lle-Verte,  par  leur  commJB-voyageur,  a  6ti6 


/ 


^■T 


■%  ■^'- 


'  -.1 

"7^ 


"^-..::C^ 


■^. 


^1^  ■  .\.'^.■^-.l^,*''^ ' 


t»  ■»■■ 


COUR  DU  A^NO  DB  LA  RBINB,  1881. 


343 


■T*i»- 


rempH  4  Jfontrdal,  oft  lea  m^Mandiscs  en  qij^t^n  ont  6»d  H»r<5o«  4  dea  voi- 
turiere  publicfl,  poiir  de  \k  aire  traDsporties  chcs  rintini6,  4  I'lle-Verte.       ' 

lis  alldsuent  aussi  que  lora  de  la  vente  en  Question,  lea  marchandiaes  dont  il 
,flaglt  ^taienfe^A  Montreal  et  nqn  paa  a  i;|le- Verto,  et .  que.  le  prix  de  vente 
Uevait  6tre(  pyj^  A  Montreal  et  non  pas  A  I'lle-Verte. 

Or,  aucun  de  oes  moyena  ne  vaut  et  no  'aaurait  conalituor  lo  droit  d'action 

pr4*u  par  I'articlo  34  ;  oar  aucune  de  oca  conditional  n'eat  de  I'essence  du  con- 

trat  intervenu  A  rile-Vcrte,  dans  le  district  de  Kijnjonraaka,  entre  I'inti^  et  le 

<!ommi8-voyageur  dea  appelant8,.et  toutes-oea  conditions  ne  innt  en  t^alitd  que 

ca  acceasoires  de  ce  coDtrat.  ta* 

Et  en  effet,  quol|es  aont  done  Ics  ohosej  qui  constituent  la  aubstanoodu  con- 
Iratdc  vente?  >  g  .    < 

,  ^"^'^  «'>of«8  se\ilement  sont  de  reasenoe  de.Ia  vjBnte :  la  chose  qui  en  fait  \ 
I'objet,  le  prix  convenu  et  'le  conaentement  dea  conlfiiotants.  Qr^  dans  le  cas 
actuel  piwlj  tftabli  au  deirt  de  tout  doute  que.c'est  k  l'Ilo-Vc|»e,  dans  le  district 
-de  Kiirtourt^ka  ct  non  a  Monti'da!,  qu'a  eu  lieu  le  concours  de  cos  trois  con- 
ditions qui  cbnsfituent  la  vente.  D'ailleurs  cette  vento  ^tait  mgine  parfuito  par 
le  aeul  oonsentemcnt  dea  parties,  aiyi '^ue  I'enaei^e  I'Art.  1472  du  C.  C,  bien 
•que  Ics  march^ndisea  en  question  ne  fussent  pas  encore  livr^ea. 

ILeat  bien  vrai  que  lea  appelnnts  pr^tendent  auas^que  la  vente  dont  il  s'agit 
ne  deyait  6tre  compldttfe  que  par  leur  %Meptation  definitive,  k  Montreal,  et  par  " 
renvoi  des  marehandises.  Mdis  quoiqu'il  Q|-||oit  de  cette  pretention,  ila  ont  de 
fait  approuvd  et  ratifitf  cette  vente,  pulsqu'tls  ont  expedi^  les  marehandises  et  en 
rdciament  aujourd'hui  le  prix  en  justice  ;  et  ri^tirotf  sonticnt  que  cette  ratifi- 
cation de  leur  part  a  en  un  effet  rdtroactif  j|inontant  a  I'instant  meme  di  la 
vente,  et  il  f^pde  cette  pretention  s«r  lea  autoritds  suivantes  : 

Eolland  de  Villargues,  t.  7,  yo.  Ratification,  p#kg.  4,  col.  2,  Nos*  82  et  83 

Guyot,  Rgp.  I.  14,  Vo.  Ratification,  ooi.  2,  p.  455. 

Toullier,  t.  8,  Nos.  491  et  &14,  p.  716  0.  Nap.  jfrt.  1338.  ^ 

Dcmolombej  »^29,  pp.  626,'669  et  670.  »  • 

liaroiiibidrc,  ^4,  ppmnientitire  sur  I'art.  1338  ^n.  Code  Nap.  p.  591  et  seq. 

Perriire,  Diotionnaire  de  Droit,  Vo,  Ri^ification,  col.  ^e  al.,  p.  49%. 

II  est  done  Evident  d'aprds  cea  autorites,  que  m&me  en  admettont  que  la 
vento  dont  il  rf-ftgit  fi^t  sujette  4  ratification,  eiie  aurait  encore  eu,  par  *le  seul 
«ffet  r^troactif  do  ceUe  ratifitotion  sBn  enti^re  perftction  i^  I'lfe-Verte,  dans  le 
district  deKanaouraslta:  c'est  done  dans  ce  derni^  district  et  nOn  i  Montrdal 
<iue  le  droit  d'action  des  uppelanta  a  pria  naisaance  et  devait  gtre  ^xefce.  '^ 
.  Mais  en  supposant  pour  les  scules  fins  de  I'argiunentatitf*-,  qilj  la  ratifi'oation  eu 
question  n'aurait  pAs  eu  d'effet  retroactif.  Ids  appclaifts  pouyaient-fls,  nieme  dans 
«ette  suppositiop  toute  gratuitc,  iostituer  la  prdaente  action  a  Montreal?      -      0 

L'intim^souticnt  encore  quo  non,  paroe  que!  memo  dans  ce  cas,  leur  droit 
d'action  n'ayant  pas  pris  paissance  enti^rement  dans  le  district  de  Montreal,  la 
-Cour  Sup^rieure  de  ce  district  n'avait  aucune  juridiction  pur  l'intinj6,  qui  'en 
■consequence,  devait  Stre  assigne  devant  j|e  tribunal  de  son  domicile.  ' 

Or,  il  eat  bien  constant,  que  danffle  caa  actuel,  I'intime  n'a  pasdbnne  Bott 
lit  rente  en'  que 
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Kamouraskn,  ni  proinis  allleurs  quo  duns  ce  denjien  distriot,  do  pnjer  lo  prix 
des  marcliondiMS  dent  il  ri'aj;it ;  et  dans  )a  supposition  uifijine  quo  lea  oppclan's 
n'auraient  abecpt^  son  "  ordro  "  qu'a  Montrdal,  leur  droit  d'action  n'aurait-^as 
pouj  cela  pris  narjssance  k  Montreal :  its  devaientdonc  nssij^nerrintioiddeyant  h 
tribunal  de  son  domicile,  dansle  distriot  de  Kantouraeka.  $ 

II  est  done  incont«8table  quo  lorsqu^ino  pdfersuite  est  faito  dang  un  diisfrict 
judiciaire  oil  le  d<5fchdeur  no  reside  pas  et  oi4  il  n'a^pps  6t6  assignd  personneUe- 
vient,  il  fnut  au  nioins  pour  qu'uno  tqjjo  assignation  soit  vukblc,  quo  le  dfoit 
d'action  ait  pris  nniss  ince  dans  ce  districi.  Or,  cW  tout  le  ebntrairo  qui  a  evi 
lieu  dims  K;  cas  actuol  et  par  consequent  I'intinid  devait  fitre  assign^  devant  Ic 
tribunal  ,dc  Bon  dbniiuilo.         ,  '  ^, 

Et  si  Ton  en  j,u|je  par  les  d<5oi«ion8  rendues  dans  Ics  causes ^eS<5ndoal«t  Ch^- 
nevcrt  et^he  National  Insurance  Company  etPuige.'la  jurisprudence  do  oette 
Honorable  Coiir  no  parait  laisser  aucun  doute  sur  cette  question., 

J'appellerai  ^ussi'd 'attention  Rp<<cijile  de  la  Cour  srtlr  la  oaiH»  de  Tourignj  et 
The  Ottawa  Agricultural  Insurance  Campany,  rapwj'rt^o  au  3  Legal  News,  p. 
196,  laqucUe  a  bcaucoup  d'unulogie  nvcc  la  prdsentc  cause. 

J'ajouterai  un  dernier  mot:  c'estque  le  jugementsoutuisau  tribunal,  consncre 
une  fois  do  pMK  les  pripcipcs  immuables  sur  Icsquels  i^epasent  les  ddcisions  que' 
jo  yiens  de  citer ;  et  jo  suis  bien  aise  de  cpnstater  que  le  decret  a  interveiiir, 
etablira  d'une  maniere  ^(^finitive  la  jurisprudence  sur  cette  importante  question 
dfe  juridiction  depuisi^fii  longtomps  controversde  dans  nos  cours  de  premidre  ins- 
tance. * 

Ramsay,  J. — In  this  case,  there  Js  a  preliminary  plea  to  the  jurisdiction.  I 
dop't  dbink  that  any  difficult  question  which  may  arise  on  article  34  0.  C.  P. 
com^Pp  here,  whatever  in terprctatiqii  we  may  give  to  the  worda  "  right  oT 
action  "  in  that  article.         I 

-The  whole  transaction,  pidrclmse  and  sale  took  place  at  Ile-Verte,  out  of  the 
district  of  Montreal  and  at  the  domicile  of  the  defendant,  where  he  was  served 
with  process. 

To  bring  the  case  within  the  exception  of  article  34^  Mr.  Davidson  contended 
that  the  bargain  of  the  agent  did  not  bind  as  it  was  not  complete  without  the 
consent  of  appellants,  and  that  this  consent  was  only  given  at  Montreal,  and  that 
therefore  the  contract  of  sale  took  place  at  Montreal. 

It  appears  to  be  of  no  importance  whether  Beschamps,  a  commercial  traveller,, 
had  a  mandat  from  appellants  to'sell  or  noj;.  In  fact,  he  did  sell  subject  to  rati- 
fication, and  appellants  ratified.  The  efifcct  ofljiat  ratification  was  to  make  the 
sale  at  Ile-Verte  complete,  as  thouglHt  had  been  completed  at  the  tim^  and  ' 
place  where  the  order  was  taken.  This  is  of  course  a  fiction  of  law,  but  it  is 
recognized  by  our  law,  article  1085  C.  C.  I  would  therefore^  con^rm  Hiis  judg- 
ment, >  ,         ' 


L.  H.  'Davidson,  pour  les  appelalits. 
J.  G.  D\Amour,  pour  I'intimd. 
(j.  Q.  P.)  _ 
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;    ,     ,.;■-■'.■  ■     -/i  :  ■     '>■      ■,    ■  ■■:■'   .  :•  '^ 

Adm.88.on  ,«  I»,.BA  :-3/a  admission  bf  indebtedness  in  a  plea,  withjin  offer  of  confes- 
'  T-  ?  J.!"*"*'  "^'  "ccompatied  by  such  confession  but  accepted  bv 

SO?!:*!!!!  "'''"•^"'"''*^^^^^^  (Bertrandvs  flinerth,  • 

AL.llBMTABTALL6wAlI0«:-lt^^fA0TiCB.  "" ' '^^ 

APP«AL:-An,  lies  to  the  Court  of  Q.  B.  on  points  of  law,  from  a  judgment  ofihe  C  C 

$100  although  the  evidence  has  not  bee?.  taEli  down  in  writine   /Adam 
appellant,  and  Flanders,  respondent,  Q.  B.) .7...       '         30 

"         '-—f^ide  PnivY  CoVKCXh.  » 

"         :-No,  lies  from  a  judgmont  dismissing  an  action  by  the  Attorney  General  to       ' 
annul  letters  patep.  after  the  ex.^lration^f  fortydays  from  the  rerderlng 

•  <.  V    .!  judgment.    (Angers,  appellant, and  Murray,  respondent,  d.'B )         208 

:-In  the  case  of  an  appeal  by  opposauts  claiming  an  Immoveable  seiied 

^^J.il'^T  ."'''""^''°8  *''f  opposition  with^osts,  the  appellant^ 
.      are  no  bound  togive  securi.y^ja.e  amount  o^  the  plaintiff's  jud^ent  -- 

:-In  a  case  like  the  above,  a  4eposit  of  $300  in  money  ih  the  hands  rf  he 
prothopotory  is  a  sufficient  security.    (DA  * 

"         :-Where  a  peUtiob  has.  >*n  tyled,  pr^i.f  ^^^i^imjof  tte'aw^ii:;; 

iheground6facgu,««m«Vandaffidavits.^«dinsupportand  '   ■ 

.      <  the  apphcfttion  M  a  contradictory  characSave  win  h«  ^.2^°l'      ' 

.rmss.exaln.ne  the  deponenta.    (Hotte,  ap^lfant,   and   Andeg«iit     " 

f     Champagne,  respondeil,  Q.  B.) •       ^  *'^P^"    _ 

^  ".     >-An,  will  not*e  dismissed  merely  because  the  secJriSh^piii  ii'^^a;: 
,j  Booner  than  that  stated  in  the  noticeserved  on  the  respondent,  if  no  objec-  ■ 
tion  be  made  to  the  securities  themselves.    (The  Canada  Investment  and 

•  ^  Agency  Co.,  appellants,  and  H^idon,  respondent,  Q.  B.)'....:.:  i  -  227 

•  '•       =~^''f.J"^*r°**"'  '''^^ "^ ^^^  ^VP*"or  Court  naming  commisstonertin a 

matter  of  expropr.at.oa  is  only  an  interlocutory  order,  and  cannot  bT 
appealed  from  depl„„o..  (The  Oanaflian  Rubber  Co.,  appellanrrd  Tto 
,         -  City  of  Montn^al.  respoirdBnt,  Q?R  V  " :...........„...  !....^„'...^  ^— 
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»■'•"■'  -        ■  PAOB' 

>0!«6MDCTi:— ?n  tho  o***  of »,  wherein  bull  hna  been  given  nndcr'Art. 
|ft  of  the  (.'ode  of  0.  P.,  and  wljyrein  the  condemnation  la  for  aj 
thrtii  *«<^^,lho  Court  will^gwnt,  tt  peremptory  order  to  tho 

°  "    ''"      ""^mdaof  the  Slieriff,  within  one  I 

Itiea  pf  such  order,  on  a  alraple  mc 
tlie  fimtl  judgment  declariftg> the  c3 
frevier,  C.  of  R.), 


1  .pnw    |ji 

8urrt'ndrf?«h'u>8eHinto  tl 
service  upon  him  or  liis 


"^   l!  ,   ''ll'!   fiw'Ct  by  plaintiff  mi 

^My'\    ^f;:^nd  valid,    (Bn|ie< 


ct  by  plaintiff  made  a 
'«"ii||eau»8 

DAKAOIItl 

ler  a  pet||on  to  be  disc^ngcd  ftttm  31 

obligh^hat  the  allegi^tioMpit^lie  affi*^' 
ipellant,  and*<parii!4i^ondent, 

%nef^oni,ii^ 

itf^tsqiiiring  ,il 

(|i^der6fW8hii)per9,tf   , 

refceipt  jtheiefor  given  09  a  d] 

!d   by  ;*||«f  dcfenUaift*vti»  ;« 

tfi^S^Pf  pers  and  Without  _ 
4lc(ing,.the  .defendants  we(;o  _ 
^If  M^^K  bearing  the  endursW^pi 
eVotJion  of  ,ihe  goodft  mentionsiv i 
sti  to  the  plaintiff. "  (The  '^lols 
Fofflrarding  Co.,  S 
the  goods  mentioned  in  A  bi 
'ii2iSH/».*'*,s?'i  --K  --  ••— ~  -^-assignee  holds  the  WU  of  }a(f 
,«*lr '"  •^"'^'*' ^"^  <'*"  *<>  iutrender  it.    (^o).....'.%....j.....': 
"  ^  '^=~In*|««»Mfc^ofaiiolarial  obligation  executed  at' .U oatr<i|t^ 
^ction  forlthfths^yery  of  the  debt  due  thereunder  ori^!nat«l' 
*|^afid  not  ftt':th«^place*where  demand  of  pavmeWt^y^/bf  k 
' J.     V ^     ~W'    <'*^<^''f "fy  **  al.  T^  La  Kocque;  fila,  C.  of  B.^T.  .V^.::J.!..'jr.. 7., ..  228 
MT  VOtJRT  ^In'-actionk  .UDder'8|l0,>hb  clerV,  cannot  cM-^ft  a  fo^'  on;  thd^lea  to 
iPli;/     »the  merits  whea^e  ha3;^r<»d^  been  jfliid  one  on  a  yrelimlnair 'il^  (La 
f  Cpmpngnie  d'A^HinceppgtoiUivatevir*  vs.  Bejiulieu,  (ji  O.J;.,i^;..w... 
:rrDo.,(Patenauile  vs.  Mct/ulf(i(5hiie.«C.)..' 
fti^jbi-'MoiitTmLi— F/ife.  Damages.  " '/   •-'•.■?';'.'" 

f^  «  :--4The,  cannot  be  S|i(pd  to  give  np^peoperty  *hich  has  been  publicly  used  as  a 

*■  3tt*^t  for  ovcJr  25  years,;  apd^  which  is  proved  tohavpBeen  long 'previously 

,        desfmed  for  a  sifeet  by  tl|  proprieljor  of  the  labd  through  which'  it  iJasscs 

..by  a  ()Ian  «nd  in  taWous  docutWiits  in  which  the  street  is  d^i^ibed  as 

,.snch.    (Guy  et  al^,  appcllafftR,  and  the  City  of  Mbntreal,  KSJiL^ent, 

'        ^^  ?•>■■•■ • ■ ;.„..,'  ^  ■'      ■ 


.....i. 


^, , .__ ,._ '  i     i    I'    ; 

:■-;  A  claim  Vor  damages,  for  raising  the  level  of  <(  street,,  which  ^'it'lved  to 
have  been  continuoiA;  is  not  prescifiiltible  under  Art.  2261  oif'the  0.  C, 
in  the  absence  of  proof  establishing  when  such  daniHge  ceased.  (Grenier 
et^^al.,  appeHatits,  and  The  City  of  Montreal,  rispondent,  ij.  B.);.....;.; 

:— Wrien  a  meihcal  man  has  been  employud  by  the  city  as  a  health 
a  fixed  annual  salary,  and  attendliuiccat  the»Civic  StaalUPa 
hasj  been  added  to  his  ordS»rfry  du,l,ie8,  wjthoi^t,  stipulation '  * 
adtiitioijal  salary,  he  cannot  Je*a|jy  rocovet  from  the  city  ' 
such  additional  services,  bisWes  hii  ordinary  salary,  but  be 

,^    from  thexity  an|g|onnt  whi^h  the  Council  may  hi 
remuneratipn.foJmaxtra  safyjces.    (The  City  of 
and  Dugdale,  MBpit,  and  ^Contra,  Q.  B.) 

:— The,  is  liable ToRaraiftges  caused  to  a.  hprse  and  vei 
having  sunk  into  the  earth  upon  aPblic  street,  whe 
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,  .-  ,        •    ^   ■'    :  ^  .■■;.■  •        .    ■ 

•     '.         ft  tunnel  J,«.1  hc^n  recently  filled  In,  n..twitl,8tun.llnK  tho  fact  tl...t  there*"' 
was  a  H.,w  h,  tlio  whed  of  the  vehicle  unkmma  to  ll«  owner,  it  Imvintf 
^  ^     been  proved  that  ihBTrheel  wa.  ...tH^h-nt  for  ordln^rj;  ..,e,  h„t  ,.oV..ron5    ' 
.  enough  to  V,th,(ftHi  the'itrain  put  upon  it  by  ^..kin^  into  thf  n.rth 

.     ,  (ArchamhaulLTH.  The  City  of  Montreal,  C.  of  H.i.... ., jjft 

^f)lliii«gi<>N  OK  AssiONBit  :-riU'  Ijholvmt  Aot  or  187ft. '. "■ 

^^j^VVf^o'  ""  '""iTtakinrhy  apiwlkftt  to  r-«.v  r,...,.on,)..nt<,  STS  a,  hoof  on 

«.        an  ^xuhange  of  lots  in  two  cpmeterie«,  wh.n  he  Rhoul.l  I,hv<.  ,.,octcd  a 

vault  or  monument  on  l.ig  lot  in  the  UOte  des  Sm>'s  Cemi-i^v  it  wag  not 

.Av,      •         (acultat.ve  Id  him  tri-erect  or  not.  en-ct  hucIi  vauli  or>(;u..i ntaghe 

-|J  ^         pleased  ami  |,e  was  bound  to  er«ct  the  game  within  a/igouablc  .IHav  • 

1^;     ^  gpecally  so,  aa  tho  respondent*  were  boun.l  lo  keep  Wl.,  bod i.;.  of  apnoU 

^  ant  g  fiimdy,  taken  from  the  old  cemetery,  in  their  vni.lt  until  the  „„ pet.      - 

atflShould  ;have  erected  big  vault  or  iHonumo:.t  for  the  reception  of  .aid  ' 
.   .    Mies;    (Beaudry,  appellant,  and  Leg  C ure,  Ac.,  .le  la  paroisse  de  Notre 

"         "nme  de  Montreal,  regpondentg,  Q.  B.) 

.  "         :-Said^an,ounf,  however,  could  not  be  exacted  VnuV'afteV'ih^li^eiiant 

had  b^;i  put  in  word  to  erect  gaid  vault  or  nio.ument.    (Do  >  285 

Co»iBAiN«PAKCom:-Wher«  it|hag  not  been  demanded  by  the  declaration"  in  wi 
actioii  0/  damugeg  for  pergonal  wrongs,  it  may  be  asked  for  by  motion  * 
after  judgment  rendered  in  favqr  of  the  plaintiff.    ^Bartlie  vs.  Uagg,  S.C.'i  161 
"    "    -.—  Vide  Gdardian. 
CoapoRATiON  :-A  note,  payable  to  Ibe  Ortier  of  a  Corporalion,;ci„not  be  endorsed  to 

a  third  party  by  itg  VJce-Pr^ident.  unless  the  By-Laws  expr«>gsly  allow  of 
such  an  endorsement.    (The  Mechanics  Bank,  appellaet,  and  Bramlevet 

al.,  respondents,  Q.  B.) .„,....  25« 

"  :-A,  cannftt  transfer  during  97.years  all  its  |> ropeVi^i'bugrne.g' '  righirani 
franchiges,  to  another  Corporation,  without  legislative  authority,  and  an 
agreement  so  to  do  is  ultra  vire,,  ixuW  and  void.    (Low  v.,.  The  Montreal 

Telegraph  Co.  et  al.,  and  Renfrew  et  al.,  Int.  parties,  S.  CX. ,  332 

DAMA0,9.:-When  the  Corporation  of  Montreal  lowers  a  street,  as  it  did  in  ihe  case  of 
the^widening  of  Little  Si.  James  street,  so  that  access  to  the  prop*ties 
V          bordering  on  the  strMt  is  interrupted,  an  action  lies  for  the  conseq!?ent 
•.               damage  to  such  properties.    (Morrison.appellant,  and  The  Mayor  Ac    of        ^ 
Montreal,  respondents,  Q.  B.) ;.  '       ' 

."       •"'JJjj^"***^  '^'*'"'*  "*  *"'*  28th  Vic.  oh.  60  do^s  i^t  Mdiide'^ch  action;        \ 

-In  aifc  action  of;  TOFw^gful  and  malicious  arrest  undwa"#rit  of  fffpii^      ^    - 
ad  respondendum,  the  Court  will  award  exemplary  or  vindictive  damages     ^ '  ' 
jf  thp  charge  b«  sustained  by  evidence,  and  assess  tho  damages  as  a  jury 
-  niigK  in  the  absence  of  any  proof  of  special  damage.    (Bannatyne    vs 

The  Canada  Paper  Co.,  C.  of  R.) . 

«       —An  action  of,  for  false  itaprisoi«>H(nt  will  not*  lie7nniMr<Utor^"be"want  of 

probable  cause  and  malice  c^bineil.   Malice  miiy  be  presuWd  from  want 

of  probable  cause,  but  j^heje,  QUO*  is  probable  cans,  malice  alone  will 

^?  """Ste^i^^  f'iP«»<^  proceedings  liable  to  damages. 

.         (»"»'^)  WWfi*",V»«>f««okeihieetjjLMBspondentB,^  An 

,    "\-The3etffintof^debt^^  ^» 

,frm.cu8tody,  isni^ta  waiverff  his  cl|iin»  fi^agw  forTfa'prov  dent  or 
^  ny^loUB  W   ^«^ '•.•••vVKM^-^-^«'.4...f  i..^ "^ 

"     -—Vide  }^whlQ^lkoK.    4'  '   \    '*''',/■-. vir  '  w"     ■ -■•»  '  ■*-     'i^k   "  '-■ 

.       -.-Vitle  Cmq^MoNMUtA.    "  -^x-v  -  :'''  r;,'  '  ■.•■-     :  My  '^'^  '•-j^'; 

«       i^Where  an  .^/oyrf  ig  .bitten  bj a  feroct|ft  Sog.  of  hi%n<tsteV  (Which  is  **" 
allpwed  by  hih^o  go  at  large),  yithout  toy  pro'voeatlon  bv  tho  ^i^—^ 

:-■,    ,„-•;.  :€- ■'  :^  \-  ■  -- ., 
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K  v^- 


the  master  is  lla»))(rin  dm^iide!!,  ii»t\v4ilu(nn<nng  that  Much  «nt/,/oj// ha» 
bicn  warnc<l  of  the  ilispuiiliion  of  »!•«•  Uog  to  Wte,  Hiia  that  he  iihoiil*  try 

and«TpiilJiim.    (Au|)ri«  w.UHeur,  0.  of- It.) aai 

DiLBQATiitN  or  Paymrnt  :— The  mere  aocoptanle  o(  a,  doe*  not  create  a  novation  of 

the  origiiml  debt,    (Ouiniet  et  al.  ts.  Cliw|itfi  et  al.,  CTTof  II.) 223 

!— The  acceptHnce^f  ii,  hi  ndepd"of  gidc,  whereby  a  mim  of  money  l«  made 
payable  to  the  party  accepting,  on  condiilon  of  such  party  granting  a  dl<. 
charge  of  the  churucter  flif  citied  in  the  dewl,  corapela  the  |>^ty  *o  arcopt- 
ing  to  execute   tlie  di-^charge  In  queaiion,  before  suing  to  recorer  the       ' 
money.    (Lo  Credit  Fonder  du  Has  Canada  vs.  Thornton,  0.  of  R.) 243 

BucTioN  Act  or  1874 .:— Suits  brought  thi«reu^der  to  recover  peaftUies  for 
bribery  are  jiivil  suits  for  the  recovery  of  debt  con^jjjlled  by  th«  procedure 
governing  actions  in.the  Province  in  which  they  are  instituted,  and,  in 
conseqiieuce,  in  this  Province  seven  distinct  and  separate  penalties  for 

.  cotttravention  of  the  Act  may  be  cumulated  as  to  amoudt  iu  one  and  the 

.     same  action.    (Joyal  vs.  8i«fford,  a  t!.).!!; , ,. „ 

T— Certain  ticcounts  having  reiuained  unpaid  from  ft  prerlwis  electioo,  nbU 

.  withstanding  tliat  clFurts  were  made  to  have  them  settled,  friends  of  the 
respondent  informed  him  during  tiio  cauvnss-that  their  non-puymeni  would 
injure  htm,  and  that  they  oiighi  to  be  paid.    The  rei<pondent  replied  that 

V  be  would  do  nothing  about  the  accounts  duritfg  the  election,  and  requested 

his  friends  not  to  sny  anything  nboUt.^them  of  any  kind ;  but  he  stated  lo  his 

friends  bis  intention  to  have  all  legitimate  accounts  paid  after  the  election, 

Held  -.—That  thia^ was  not  an  act  of  corruption  withiiwthe  meanihg  of  the 

/    Act.    (Hickson  efSi,  i)etitioners,  and  Ablwlt,  respondent,  S:  C.)...V.b, 

ir-During  the  reaiwndent's  absence  in  Kngland,  in  September,  Ifi78,  and  a 
/ew  days  before  the  wominiitioti  in  that  year,  reB|#ndent!a  son  gav«  a" 
cheque  for  $150  to  one  Williamson, »  proniiueot  supportefetT  the  respon* 
dent  in  the  county,  for  »lie  exiicnses  of  the  election,  Williditnson'' promis- 
ing to  use  it  in  a  strictly  legal  manner.  The  respob'gent  did  not 
di^-over  the  cxpenditn»o  till  t?jo  mouths  after  the  olectioii  was  over, 
when  he  disapproved  of  it,  and  ordered  the  amount  to  be  charged  to  hid^ 
son.  Williamson  rendered  a  rough  account  to  the  son,  by  which  it 
api^ajed  that  the  disburstments  made  were  legitimate ;  but  he  afterwards 
destroyed  the  rough  draft,  and  never  tendered  anj'  formal  account.  ^.Ij^^ 
course  of  the  next  year,  Ui>on  a  Setilement  of  ^ccuunte^between  tBo 
respondent  and  his  aim,  he  remitted  the  change  agiynst  bis  son.  Held  : 
— That  these  circumstiinccs  created  no  presumption  that  the  disburee- 
laents  of  Williamson  were  illegal,  and  that  ihey  did  not  constitiite  an 
act  of  corruption  by  the  respondent.    (Do.).^...v .".... .....,., 

:— For  some  time  before  and  during  the  canvass,  the  r^poiident' advocated 
a  change  in  the  mail  service  betwei?n  Lachute  and  Shrewsbury!  in  which 
the  Postmaster  at  Shrewsbury  was  active,  and  correspondence  took  place 
^  between  tliem,  showing  that  he  had  ^ope  so.  In  consequence,  the  mail 
service  between  Lacbutc  and  Shrewsbury  was  improved,  and  the  ftott- 
t  master  at  Shrewsbury  got  the  contract  from  the  Government  for  earning 
th^mails;  but  nothing  occurred  in  the  corrcs|)ondence  or  diseussionslon 
the  stibject  tending  to  show  that  tl«  movement  wVis  intended  ts  influence 
the  eleciion,  and  the  Postmaster  was  an  old  and  firm  supporter  of  tlje 
respondent.  Held  :— That  a  candidate  cannot  be  precluded  from i>erforqtiiig 
during  an  election  any  duly  incidental  to., iTis  position,  in  the  interei^of 
any  part  of  his  constitiiencj',  provided  hc«dfles  not  attempt  by  silch  meaiia 
unduly  to  influ^ence  votes';  and  thafthe  circumstances  did  not  constit^jie' 

^cwuptactby  the  respondent.    (Do.).. ...:...„:„.., .a..  289 

:— One^G^way,  an-agent  of  the  re8|>ondent,  represented  to  a  large  »uinl^„ 
of  personK^at  It  would  be  bettpr  for  the  cttuntry  and  for  them,  if -tlji^      ' 
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work  on  the  brewvilh.  tJartaT  WeiVlet  by  tender,  according  to  law,  abd 
s^  noLgiveii  to  the  t-xisting  ci.l/iftN.^.  wlttioiit  l.ndi-ri.  That  ip  {bat  case 
il.e|  would  biife  a  b..tier  flii,i,  *«  for  obiniulng  work  for  theniHolres  and 
^  their  tjPBTOi,  and  that  the  re»|M)n(l«ftt  would  b*rvo  mon-  influence  to  cause 
the  work  to  b«  .lone-  bjr  tenrlcr  i^nn  Dr.  tibrin'tie,  and  would  undoubtedly- 
«lo  KO.  And  Oonwtty  di..l,.r«r  that  thin  arKunient  exercised  a  consider- 
nhio  influence  over  h  Runiber  ofloters  in  resiH-ct  of  tr«eit*otcs.  Held  • 
-That  these  st.»tements'<Conwajr  did  not  conslUute  an^llegal  Indues^ 
mvnt  to  vote  for  res(iond('nt.    jDo.) .>, -.         „  ^. 

DotiimoM  EtMTioH  Act  or  i874.-Os^Vjooirwitn,contractoriandOoorffeVtoo<iwifi  ^d 

Hutton  his  nmnagert.em|.hoe.'lalmutlO«nien-on,. the  canal;  and  George 

<Ji)od*in  and  Mutton  were  active  siippurtcrs  oPther  reHpondent.'Tbesc  two 

•     .     eanvAwd  the  men,  and  found  that  lUurgp  nrnMlJ' "f 'hem  inieoded  to 

.^       -,  vole  for  the  respndent.  On  the  everting  In-fore  the  polling  day,  with  the 

5>      „  *l'»'f»''»''»">°*'0'>«lwurvlhecUtrnctor,  tl^y'told  theToreinan  totelltbe 

-  "     ."'«"  '"  coraf  to  their  work  as  jusuul^aud  Ibeywould  all  be  taken  to  th^ 

polls  by. the  teams  without  dirtlincllon,  whether  tbey  voted  for  the  pijtl-     " 

.  tio„ner  or  the  respondent,  and  ^  brpughl  litrnigltt.back  again.    And  tbe 

^      nien_were  given  to  uudirsland  Ibrtt  if  (bey  Went  and  came  straight  back, 

nothing  would  Im  deducled.from  their  paV,  without  distinction  as  to  tbe 

mode  in  which  they  might,  vote.    This  had  been  tl.»  custom  in  all  former 

Jons  us  well  municipal  ns'iMwIiame./tary.    Held  :-That  abstaining 

from  cBfrrging  the  men  for  their    time  was,  under  the  circumstances,     " 

an  act  of  corruption  sutticient  tuavoid  the  election.    (Do;) 289 

"    :- Various  cjmrges    were  made^allcging    the    intimida'tion' of  perroiis 

'•/   fmi'loyefl  upon  the  OovJ-rnmenT^ork's,  and  the  exercise  of  undii?  influ-       ■ 

ence  Hi)dn  them,  bjr  threats  of  dismissal  to  induce  them  to  vote  Itor  the 

rcspondebt.    Held:-HThat  the  erjdonce  in  oupport  of 'tJMM  charges  was 

wholly  in8ufflcient....i .■......,..: :......?!,...'......' .........  -. 

"    :—On^nobinson,'a  voter,  who  worked\underGoodwfai,-wa8  asked  by  Gwid, 
win  ififbe  would  go  up  with  him  to  volt,  to  which  ^e  rei)lied  that  be  would  *■ 
I)f  efci'  not  to  do  so;  as  be  was  a  jKtor  mbn  and  had  friends  on  the  other  side 
who  would  be  offended  by  his  doing  io,  and  he  would  therefore  stay  iiit 
work.    Goodwin  assented,  and  left  bini  at  work.  After  bis  time  had  been      " 
"taken  for  the  afternoon,  one  of  Dr.  Obr^tie's  agents  toming  up,  Robinson     . 
accorojanied  him  to  the  poll,  ^nd  votW,  stating  that  he  voteff  for  Dh 
^.'    Christie.    ^Goodwin,  meeting  him   on  his,  return  with  the  petitioner's  , 
-      caavasser.^rijered  him  to„be  dismissed,  afid  be  was  accordingly  dismissed 
from  the*  works*    But ,  tbe  evidence  .  was   confllcUng   whether  he   was 
,  dismissed  bec^ugtr  he  VotiBd  for  the  petitioner  or  because  he  had  deceived 
^  .  his  employft-,    JjeM  f-Thflf  tbe  Tfeiffht  of  evidence  went  to  show  that  he 
^  wfts  tIi''miBse<^>!ci|pe  b«  vote*   against  the  respondent,  and  that  his 
dismissal  wastfaerdM  an  act  of  intimidation  avoiding  the  election 

•(Do.).:,.. :ft..j;. ....: ,...^, ° 

„     :— At  one  of  the  polls  in  Chatham,  a  certain,  namber  of  persons  hod  their 

ballots  marked  by  tli^  deputy  returning  ofHcer,  without  having  been  made 

.     ,  to  take  tlie  oathnhatthey  could  not  themielves  mark  their  ballots;  some 

\  ,ofi4hem' voting  openly  by  causing  their  ballots  to  be  marked  in  the  room 

•Cj^  wh»re  several  persons  were  besides  tbe  returning  oflBcer  and  clerk,  and 
(Jt-r  the  represenjilfltM  of  the  two  candidates.    But  all  these  took  place  ih  ' 
good.  faitb^^^Sithout  the  voters  baring  been  induced  to  act  in  that 
way  b°y  ^o^aHKlieiit  or  lorrupt  practice,  on  the  part  of  the  respondent's 

.     agentsj-or  of^he  deputy  returning  officer.    The  voters  appeared  to  act  in 
this  way  of  their  own  will,  and  without  having  been  asked  or  urged. to 

.     do  so  by  any  one,  and  the  returning  officer  also  appeared  to  hare  acted  in 
good  faith..    Held  (1):— The  votei  so  taktn 
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« 


; 


<S)>-Tlmt  Inniinilfli  ««  llic  nuinl.pr  of  illc({nl  votnn  ttiiiii°  lnk#n  wm  not 

<(ilrd  for  tha  ''^jHPii^HI^HI^J'  t''^*  coRi^lftid  wm  not  ■nffioieni 
to  annul  Iho' ' 


PACil 


« '  II    ji 


2{K) 


;--Il  tviiM   rhaMMTtlllRrfinr  W)Tc(rn'  list  of  tin'  \\iir\«U  of  Hi.  Aiiilrowi  WM 

n'K.lcrpil  .HjiWTSy  ilip  folkiwinj?  Aietx  :  Ui«  j^lii»Uou  roll  fnmi  «bicl»  |t 

Wn*  UiitdrJlW  •  iiiimlicr  of  immui*  mldod  Wfi  l>j  th«  Ooiinril  'uilon  tlie" 

>tl'v\^^^^aor  it,  ami  on  Hn  •p|H-«I  to  the  t|ircuit  (loiirt   th»>»e  iirtim'ii  $o 

mWojl  i«^r«  «ll  struck  offfof  »onii- IfrcJMijrity  In  ilip  mode  In  which  llicy 

hadiw^n  *Q  iiii'M  ;  hul,  pemling  th«  di^M|WMJjdW|k'nitiii>r  in  tfio  Uoiirt, 

IbutiDie  Kxoil  liy  thu  Uw  for  th«  jfdppPPMI^Qrg'  yM^jrriv^  nnd 

'^fe,necretHr;r-lr«nHuiTr  niinl«  W*  liMftAni Hn-  vnhiation  roll  W«ft0i»ndprf, 

g^C^KlgHK'nt  sirikinK  off  the  aih4»/ imimjs  not  fiavitig  licnn  rtMijU'roil. 

\4  of  tli«  Tott'rsi»|>|i(u»h!trriHM  Conrt  Bti;ain»tthe  v/oIitk'  list,  but  thslr 

cal   wan   nJ.u>tV(ly4s  |)«lniAA(>  |«t«.    Held,  (O'^^That  tlio  Jiidite ' 

for  tliu  trialVf__itn  eliiyikny  casu  cuniiut  d«>li>rmln«  th«  validjlj'  or 

|tjr  of  a  vott'i3i'  H«l,/i/rt/iuch  as  the  law  fiirirlahoa   a  mode  of 

itiich  mmie  tie  not  followed,  the  Jmlg(» 

ii^turfiw  Willi  tlH)  lint,    (i)  :v.Tliut  in 

N>al,    th^  K*(  rcttiry-fcrcamin'r  aclpfl  pro- 

W  lUt  -he  *hiiiild  liave  M|i|ii*aliMl  ^'^  >';irti 

l«w 


^: 


.  ttkwoTiot 

■UOUTONi' 


\ 


tjt  a  votera'  Hot,  M,  if 

an  cipction-  triHlyhaniint 

the  list,  iK-mlinflVtlic  ap 

i',  an(t  if  any  one  oW^cted  to' 

i,t  in'lho  manner  provuK-il  by  tlw'ltJw.    (Do.). 

— A  (>pri<oialnmil  been /ftirni-'ltt.'d  with  a  iMt  of  irotcrs  reaidi^nt  In  Montfcnl, 
which  Nl  ^"d  Ki*fW  to  one  JJoSwcH,  wil^  iniitr»ctkm->  to  tni  tliom.    The 
rp»poi)ii^iT  Itlcja^phed  him  two  iiafn»>«*o  be  added  to  the  li^st,  atid  itt'ked^i 
him  to  procjiTP/'Wrtain  (MnVafiscrs  at  Motilritil,  and  to  »Piid  tlifin  to  th 
e0iinty»    Thisr^crsoii  .wuf  pg»wi*ll  lootittiiii  ilie  cativ«9ser«i,iind  jriivehlr 
ilim- r«1l^|i/)ncMs  wiflti.fti  B|*ri|jihg  dtstiiuity  to  wiiolii  1 1  icy  were  to 

;  K'vtiir Wi»,H-i  h«*»nliii(l  in  fi»ii|pncp,  int«»iliMl  to  lie  fnnilshid  to  thciji.' 
BJ»sw»ll/*c/iiii(||^l)  (iwiuuson  iti«  idaironn  wlioin  he  kne*' to  |k^  -voleM 
gobi|MiM<)  Tirte,  gafe  to  each  of  them  one  of  the  > tickets.    He  ri'Hinicd 
twk'built  was  (totpi^d  what  jie  did  with  the  remainder.  Hold:— That 
u»det4he  circupistan^  Boa wefllwas  iin  agent  of  the  rcsimntlent,  and 

lat/the  do4iver.y  of  ibfe  ficklif  t«ai|ji;  voters  was "ijAvrrupt  aSit^ulfeclcnt 

tb/void  tie  «lectioa.    (Do.)" .ai.',..« 3;,...,„ ; 

he  petittooerlMuDineci^Ma 
wh^m  not4iiii'^  WHiicitejdfflTB 

ined  many  of  Bticlf  witnesses  at  very'  great  length,  thereby  causing  great 
expense.     Ueld^That  iheircBpondciit  p'ay  the  costs  of  the^r^ocee^gs, 
but  that  tbe  t)etitioj»lMir'  enc-Ualf  the  ^ts  of  the  "f^iltth    (Do.). , 
The  claini  to  customsS^w^rcal  right,  ai^ra  go^erocd  ipihe  la^t^f  i 
pUco  where  the'  real^operiy  of ' (be.Jmsnitfd  is  .f^aie,  'and  noibji/vie  -41 
la^  of  his  dumieilf!  at  tho,tinv;x)f  bis  gjarriagriktr  of  the  flace 
muririAge  W/ap  celeliriiteiiiiUin  the  {regei||f||taii| 


ntii 


iwler  of  .Witnei||c8,  from  many  of 
iciteijWf  Bivfiport  ^their  chargelt.    They  also  exam- 


rnifej  however,  the 


^^  ^         vtLS  held  to  fia7e  been  tenennceikyBtricljsen  et  al.,  apitellanta^  anfdyOuvil- 

•'" r        •bef.et  al.,  respondeiHs,  Q.  B.)...J|^H^j..^.."."-......».;...:.......jZ/..'. '^  80 

il|||>B!R'iDn(»<IJt#3i^-^Beforu  iH^  Obmtng  int^flrofW  CivifCoile  the^l^atiilD  of 
■11^^     i>l|>ro^Dg,tbeVop>rt^waanot'i^pPB8enApbligatioDW 

jjj^       f^  le«»-    jfCoBsit  et  «i.;vS  LcmiemJsjanJ'JtnttrHy,  petirtoiiii^jWC .')...,,. 317 

Hpii  ■.   II    :---TlieprJBCipaI«j|pdjdisttngui^bingcharactcj'iaticoean^»j/iy/c«»M before 

^    ^         ihie  Cod»  was  the  alienation  flf  thft  property.    (Uo.)..../.'y4" "••—"• 31?* 

JExo^tion  ^fecbiifi^iRB  yt- Vlv/j  CjUnsj"  of  Action. 

*  •  •.'  4>r-When  good8<%re  BoI4..by  the  traveller  of  a  Montreal  .^rchao),^  ^7  sample, 
atlste  Verte,  Kamodcaska,  «alqect  to  ratification  bMhc  principal,  and  the 
eai6  ia  ratified  by  him,  the  cause  of  action  aroiie  ^i()r  Isle  Verte.    (Gault  et 

-I ■:..,'. ,.  ?Msi 


"■itl.,*nptlHlHnlH,  iirid  Burtrand,  teapond 
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KXIOOTIO*  !— Vi.fc  P«*OTI0i. 


>AM 


KMOOToHn,!— Aro.only  ni«|Miiiillil«  for  what  tlipy  Actually  rfwlv»<  or  oiiKlit  to  rewive, 
•ml  mrv  not  Jointly  Hiid  |p*«Tttlly  r)>N|iuiiiill)lc  for  facli  otluT"*  adniloiitr*- 

"      •'<"«■    (Mlll«r,  a|i|Mllant,'«n(l  Oolviiian  *i  vir,  nipomlantt,  (J.B.) 

,    i— Whoro  a  iKT»on,  lifilile|  Mng  an  executor,  acU  im  If  he  wen'  th«  tutor 

(,      (tliougli  not  realljr  lo)  of  «  minor  to  whom   the  Mtale  he  admliiUtara  b«- 

longi,  ho  cunnot  charge  lutercit  on  monlrt  ex|ien(ti||4  by  lilm  In  txoeu  of 

Ut  recKlpta.    (Du.)r s; \ .', .^ 

"x- — *^An  idecuior  unill-r  the  Clrcuoiitanrei  iihoTe  mentioned  has,  howerer,  a 
vT        right  toclniin  Intcroit  od  all  Inturutl-beariiig  tlubu  paid  by  him  In  th« 

\      intereatof  the  minor  to  prevent  the  iHorHhw^lier  real  eitato,    (Do.). 

"     V-An  exeouti)r  and  trimico  under  ii  will  made  befbre  the  |HtMiii|e  of  the  0I»I1 

\<'ode  iijay  lj«  rcmoTcd  from  olIIco  for  «ny  of  the  chiiwh  Htated  In  Art.  917 

of  ^le  Hftid  Uodi','rtnd  a'^equpslrator  appoinUMl  to  adminiittcr  th«  eitate  of 

th«)  teHldtor  until  aiioilier  executor  and  tniittee  l)e  sppolnled.    (Howard 

pt  al.  va.  Yule,  8.-ti.)  ....t...... ..: ,....,... ,. 

j^The  Court  will  rtot  renio»e  an  execotor  ftbm  olSco^tiider  Art,  ISl  of  tha" 
Ciril  Oodo,  for  an  liojAted  act  of  ayndriiinistratlon,  when  It  la  pifovcd 
Hint  the  rxcvutor  acted  In  good  fiil^ and  .that  no  loii  is  likely  to  accrue, 
to  tlte  estftit"  from  what  he  did,  and  Ihiit  the  administration  of  the  execu- 
tor wai  Id  all-other  resiiccti  raoal  aatlifkctory.    (Devino  et  al.  »«.  Griffln, 
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OqaHAmtii  PoLitori— Where  the  wnployoe  guaranteed  loses  a  larga  sura  of  money  bo- 
longing  :toj  his  employer,  through  negligence,  the  guarantor,  who  has 
undertaken  to  make  good  any  loan  which  by  law  tlw  employee  would  b« 
bound  to  nmke  good,  is  liable  to  pay  the  amount  thus  lost.  (The  Citizens 
Ids.  Co.,  apiieljjint,  and  The  Grand  Trunk  R.  W.  Co.,  respondent,  Q.  «.)..  163 
A»  :— In  a  rulejngainst  a,  for  eonlrat^nlt  par  eorpi,  It  Is  not  ncceaaary  to  give  the 
guardian  tht-  opti(fu  of  paying  the  value  of  the  goodt.    (Ezp.  McCaffrey, 

for  Jiiihiin  Corimn,  Q.  H.) Igg 

A,  h  not  dischiirgedl  by  the  lapse  of  a  year  before  proceedings  are  taken 

gainst  him  lomake  him  produce  the  goods.    (Do.) 188 

A<^ftf  be  conddmued  to  produce  the  gofids  pla.ced  in  his  charge  or  to  pay 
Ibffjjj^Bhtnd  coata.    It  la  not  necessary  ttiat  the  judgment  should  give  blm 
the  iHRiattiFe  of  paying  the  value,  as  the  privilege  is  reserved  to  him  by 
law  of  being  Ascliarged  on  eatabliahing  and  paying  the  valueof  the  goods.  • 
He  cannot  be  condemned  to  pay  more  than  is  due  by  the  defendant  to  the        /) 
•eizing^creditor.    (McCaffrey,  ap|)ellant,  and  Olaxton  et  »1.,  respondents,     \  / 

Q.iiyi^....:. ; /..........., ml 

HiBBi^  Corpus:— The  fact  tliat  a  commitq|ient  orders  the  imprisonment  of  a  guardi|^^„ 
,      .         '   uiitil  payment  of  «n  amount  Apparently  In  exceaa  of  what  la  due,  cani& 
bo  urged  under  a  Itubtan  (Mrfrnt,  a  Habeas  Corpui  not  applying  to 
sons  impriaoned  under  a  |iroce«i  in  a  civil  matter,  unless  there  be  man 

:,        '       ,     absence  oil  excess  of  jurisdiction.  (£:^7i(ir/<  JJcCaffkvy,  for //a&ca«6'oi^, 

■        •      Q-  B) -A •••• ■.. 

u       u    . — w'liere  ^  prisoner  has  been  committed  by  a  magistrate  for  trial,  the  Court 

of  <$iiltM'a  Bench  aitting  in  appeal  will  not  order  a  writ  of  e<r<ioran' to' 

j. ..         \^:  issue,  ta>bring  up  the  preliminary  examination,  in  order  to  see  whether,  the 

'i-  commitn«2  magistrate  had  sufficient  evidence  before  blm  to  commlt,{even 

where  it  is  alleged  that  the  magistrate  had  no  juriadiotion,  the  depositions 

before  him  showing  thut  the  otfence  was  committed  in  a  foreign  country. 

{Exp.  Narbonne,  Q.,}i.).r. 330 

IvMOviAVLB  6,v  (ii'a/ination .--.^An  organ  placed ' in  a' church  to'jbe.u^d.in  the  publia 
worship  therein  ia  an  immoveable  %ji  destination.    (Bln'ks.vs^he  Rector,  . 
&C.,  of  JrinUj  Church,  and  The  Trust  fnd  Loan  Gfi.  of  Canada,  oppo- 

aant   i4"'f<\J  ■>  ^ 
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InoioATiod  or  P4ir»miT  i- An,  In  fafor  of  iIm  er».dlli.r  of  •  wn.l.ir  of  itn  ImmoTtable,  in     ^  ,'>; 
A  ilrml  of  i«l«  .Inly  rr||iitrr9<l,  rourca  (o  lli«  JwnrlH  of  »iicli  cr«<llto»,  who 
thfffhjr  become  cniltln*  lo  b#  coltacatttl  for  the  ■mount  io  Iriilicatrd  to         "^ 
hn  pniil,  uu  thn  |iro('i'«i|i  •rltlriK  fi'oro  «  JikUcImI  mI«  of  inch  immoveatil*. 
(The  Truit  and  Loan  Co.  of  Caikad*,  aiipalUnt,  aodDupraa,  rMpondtot, 
^-  ^) -• 236 

tHMLf  IMT  Act  or  l«7ft  ;— An  a(«rpira  (inil»r  th«,  who  mII«  real  tiilala  tuhjeci  lo  ft 
iiiori|ingi<,  lia«  n  rltflit  ii>  lil»  •riHuniiMion  on  tlie  amount  of  hit  mortgag* 
ai  well  a«  on  Urn  portion  of  llw  piircluufl  money  paid  in  ca»h.    (/«  H* 

,  Darlil,  Ini ,  and  U<>uiiiioleil,  aMigncr,  and  Tb«  Truitand  Loap  Uo.  of  Uta- 

«da,  p«i^llonw,  0.  of  R.) ,.,., ijo 

ImhIMNOI  :— Uiifrv  ftiM"relK»(t  of  a  Hclio<jDi>r  waa  ln«ur»d  for  a  Toyagii  "  from  MIngan, 
on  tilt  North  Hhorr,  lo  Itecolk'ol,  \>m  Cow  llaj,  Ca|ui  Breton,"  and  from 
,    Ilicollect  to  Monliial,  and  iho  »iruek  «  foclc  at  lt»r«inili,  jwlor  to  reach- 
Ing  Mingan,  and  after  ieavitig  Cow  IJiiy,  protvd  to  be  ao  i««alty  tliat  iha 

luid  to  ht'  rf|Miiri.d  Iwii*  «t  y>Uiiey,  and   when.-  in  the  CapUin's  protMt      

(adopted  »»y  (lie  aneured)  tliu  eondillou  of  Iht-  fi-itnel  vaa  declared  to  be 
attrib^itubltt  to  Uh- injury  receiVed  by  iirikiHg  on  llie  roek  ai  llerilmii, 
the  veiwel  ♦rtll  bo  held  to  have  Ixon  iiuwuttorihy  at  Mingnn,  and  when 
•he  iaffcd  tiiPticf,  and,  coniniiuciitly,  tliat  tli«  iimurHnvM  nvrer  attached. 
(L«d^;'ff{>prllant,  and  the  WViteru  AMuruiice  Co.,  reapondeiit,  Q.  B.)...  66- 
"  :— A  claure  in  a  lla-  policy,  that  the  hou;.«  w»«  "  <1  Hrt  lambritnU  «n 
ini/ur,"  dovH  not  cooitlitiite  a  wnrriiiity  of  a  promia»ory  nature  that  tbe 
house  will  tni  immidian-iy  covered  with  briek,  but  merely  expreueatlM 
intention  of  tijo  huured  to  brick  the  budding  wheq  circumttances  Would 
pemiit.  Moreover,  If  tho  luiurance  Coni|<niiy,  afier  the  eiplratlon  of  a 
year,  accept*  tt  renewal  premium  while  th*  houH«  m  i»lill,  to  llmir  know- 
ledge, in  the  giime  glaie,  the  company  cnunot  tiikeadvantHge  of  the  worda  < 
cited.  (The  Northern  AH8urnnee.Conipnny,ap|iellunt,  and  l'rovo(t,retpott- 
dent,  Q.  B.) ^ 

"  ;— Where  the  value  of  the  properly  it  not  ea^iily  iirrlved  at.^indthe  evidonco 
.!»  conflicting,  a  claim  will  not  usually  be  hild  to  contain  over-valuation, 
unless  the  amount  denmnded  he  abuut  double  tho  iictuol  value.  An  ap|>a- 
reut  ovef-vulunilon  of  about  20  jier  vent,  was  in  the  present  cose  held  not 
fraudulent.  (Do.) ;. 

•'  i—Until  the  premium  is  paid  on  an  applicittion  for  life  Inmrance,  the  Iniur- 
ance  does  not  attach,  and,  tiierefore,  where  the  ostensible  applicant  \t 
unable  to  pay  the  premium,  and  another  party,  as  a  matter  of  speculation 
and  without  having  any  interest  in  tiie  life  of  the  kpplicant,  pays  the 
premium  and  takes  a  transfer  of  the  policy  prepared  by  anticipation  In  tba 
name  of  the  applicant,  the  policy  in  ihe  hands  of  such  person  is  void. 
(Vt'Bina,  ap|)ellant,  and  the  Now  York  bife  Insurance  Comjiany,  regpon- 

-  dent,  Q.  B.) , 23» 

"  :— When  a  vessel  is  jeawofthy  at  the  port  of  dejiarture  named  in  a  marine 
policy,  and  becomes  unsoaworthy  afterwards  by  striking  oq  a  rock  during 
the  voyage,  the  insurance  risk  attached  at  the  time  she  lyft  port.    (Leduo, 

•pHlanl,  and  the  Western  Assuranco  Cfompauy,  respondent,  Q.  B.) 28(> 

"  :— Onder  the  sue  and  laSor  clause  in  the  policy,  tlie  assured  had  a  rigljt  to 
recover  the  proportion  of  the  co»t«f«pair»  (saused  by  striking^ on  said 
rockj  which  the  value  of  tha  vessel-  bort^  to  the  'sum  insured,  iiriMlditiQn 
fo  the  8um  insured ;  the  vessel  having  been  totally  wrecked  subscqaeDtljr 

to  the  making  of  said  reialrs.    (Do.) , .'.....« , 28(> 

Lkasi  :— An  authentic,  duly  registered,  does   not  entitle  the  lessee  to  fyle  an  opposi- 
/''    tion  a Jtn  (/«  cAa;yf  to  a  seizure  of  the,  property  leased.     Dki|iardina«< 
iii>  Vfl.  Gravel  «<«^.,. and  Langevjn  4|t  Lacroi.,  optmaant.  H  n  )  a iflK, 
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i!*-A  purchMer  •(  Hhiriri  iaI*  ii  not  bound  to  euoUaua  «  ItM*  raabat    . 
»l>OT«  m^niioneil.    (Do.) Ji „.,.  ,». 

:-Tlie  provi.k>ns  of  A ri.  IIM3  of  Ihf  C.  0.  do  not  Applyfto  ■•!•«  of  Imniov^A. 

^Uiby  lh«Hh«rl(r,  «ttd  conwquenily.n.lMwp  of  immoYr.ble  pV«.|M.rty  iold 
•  I  Hhariri  lale  ii  IUbl«  to  eipulilnn  bjr  thn  aiijudiealatri  b«lor«  III*  ((pi-      ' 
wilon  of  iIm  Uiim.    (McLwtn  ,t  0I.  »■.  Klrki»oo<»,  kqU  Brooke,  adtudiea. 

'""*'  »•  0> ■-'  " J. „ .k lOT 

:~Tb«  enpulaJon,  In  «  cnn  Itk*  tha  •hove,  nkj  b«  wgWotod  "HA  aikliinAry  pati. 

(Ion  for  •  writ  of  poiitfilon.    (U.») lof 

Lin  [ni'iuHOa  -WliAre  nn  iiKunt  of «  LlfcAH-uriinca  (Jo.  ubtnini  tor  an  Indlvl.lual  a 
policjr  of  iiuiirance  u|Kin  hin  life,  In  conii<leriiiton  of  hla  (r>»lnj(  hit  prunif 
lorjr  not«  to  the  ag«nt  indiviilimlly  for  th«  Hr»t  year'i  prfniliira,  !««•  tba 
aipmi'i  coDimiHion,  there  Ii  privity  of  contract  botwiteii  the  aK<>nt  and 
tlie  maker  of  Iho  note,  and  the  nolo  being  given  for  good  and  Talid  con- 
•ideriilion,  the  agent  can  maintain  nn  action  upon  Iba  MHM.    (Alexander 

♦».  T«yl«r,  O.ofH.) ^.^ 

Marhuon  :— Tlie  only  functionary  competent  to  celebrate  a  marriage  between  two 
Honinn  UatbollcH  Ii  the  proper  eMri^of  the  partleg,  und  a  license  isiiiod  bjr 
aiilhorily  of  the  Lieutenant  Oo»ernor:cnntiot  legally  dU|)enie  with  the     .•* 
pubjimiionof  bnni   required '^n   the  caie  of  inch   marriage,  and,  conie-    ' 
qnenlly,  a  marriage  of  two  Roman  Cnthollu  by  a  Proteilant  miuiiter,  bj  . 

dpecltil  llcenie,  la  null.  (Laram6e  «l  aL  vu  Evani,  8.  -6.).... 2«1 

'*       !-Ilefore  pronounring  on  the  Talldliy  of  a  marrlnge  between  two  ftoman 
('HtiiolicH,  the  Hiijierior  Court  should  refrr  the  raao  to  the  fiiihop  of  the 
Dlocm-,  aHkIng  him  to  pronounce  aa  to  the  nullit/  of  the  marriage  and    " 
•Iti  tliiHolulfon,  if  there  be  cnuie  for  au«h;  leiivlng  to  the  Collrt  to  ad- 

iuilge  thereafter  aa  to  tb«  civil  elfccti^of  the  marriage.    (Do.) 361 

Mi'Mici^iiii.  CuHponATioNi:— K<./«  Vw'Mi  Contract. 

'NnonuENCii :— A  proprietor  of  real  eatate  In  .Montreal  ii  re»pon8lble  for  an  accident' 
arising  from  the  neglect  to  cover  and  put  a '.railing  round  an  excavation 
in  the  publlj!  ilreet,  connected  with  the  making  of  a  drain  from  his  pro- 
perty to  the  public  drain,  and  to  put  a  light  at  Iheipot,  when  the  iwrmlt 
to  make  auch  excavation  baa  been  granted  to  himiby  the  Cor|K)ration'on 
condition  of  hla  making  such  covering  and  railing  and  putting  up  sucit 
,  light,  notwlthatandipg  that  Bucb  excavation  was  made  by  a  contractor 
over  whom  ibe  proprietor  had  no  ^introl.  (McRobie  vg.  Shuter  •<  a/., 
^-  C.) .;.;♦. I iQj 

"        :— K<V«  Tklioraph  MsiMAat.  •  ' 

'<«     :_  «  damaois.  ;     ;*   .  ■     °    .       ' 

^^r       ... 

Notation  :—    "    DiLiaAtion  or  Patmbnt.  *     . 

NCLUta  oa  D«okeT:— Where  an  immoveable  sold  by  the  Sheriff  ii  described  as  being 
bounded  on  a  projected  itreet,  which  is  proved  to.  be  the  only  i/Scaoa  of 
communication  from  the  property  to  the  publie  highwayl  and niuch  street 
•     -      >    :    '*  '""""•*  subsequently  to  have  »«5fgM  existence,  and  tljat  it  is  clear  the 
atljudiealaire  would  not  haTi^yftctiii^  had  he  known  ttiat  no  such  street 
really  existed,  the  sale  will  )&et  ikde  on  petition  to  t|at  effect  by  the    .""i 
":,.        <"Vudicalaire.    (J(pat  «<  a/. ,  a{^i4^t9,  i't*  Moisan,  respondent,  Q.  B.).;.  il8 
:  '  ■        '•—ThtadJtidieataire  has  a  right,  under  ihe  circumstances  above  mentioned,  ° 
:         \   ■         to  recover  from  tjtie  parties  collocated  Jn   the  judgment  of  distribution 
..  -.^-y..y...^.^  of  the  proceeds  of  said  sale,  the  amonnti  of  their  respective  collocationa 

y,         with  Interest.   (Do.) ...,.„...„.,..^ , jgig 

PAIWiBpKiR ;— An  isolated  act  of  pledging  will  not  constitute  the  exercise  of- the 
/        trade  of  *  pawnbroker,  within  the  meaning  of  the  Quebec  Statute,  34th 

YIb  ,  'cl^  a,  n;.  08.    (P|;rliiun  Vr^Mwrtlnt  (J.  ef  n.) '. ^» 
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Pkrbmptio.n  n'IssTANCB :— It  canno^  bo  acquired  in  Favcr  of  a  purty  wUo  i?  dead,  nnd 
'  cnnao^  be  askc<l  for  in  the  name  of  such  party.    (Bennett  Vs.  Iloouagon.  \ 

eVal^S.  C.) • 1^8 

".       ; — Tlic  doaihytjf  one  of  the  defendants  does -not  prevent  tbe'othor  ddfendant 
■*•  ffonr  tjnoving  for  and  obtainrnj^^^rrnt^'tian  d\inslunee  in  his  own  fayor.-"  ■ 

/t  (Do.). ...»»• ..........^ <..... i..«.i.».u..... ...A ...d., Us 

Praotici  :-*^7(/e  Ai'Wai..  :  __       '^       ■;     .      '.' .    '':■''  ..        :    ' 

:— "    Qui  Tam  Actios.  . '      •  '  > 

;— Tlio  provi(|iau3  contained  in  Art.  042,  Code  of  C.  P.,  are  applicable  only  tt>> 
cas(!a  whn'rc  the  second  or  s'ibse()ucnt  writ  of  execution  against  the  lands       ■ 
df  a  debtor  is  placed  in  the  Sherilf  s  hands,  while  he  is  still  j,n  pdssession      . 
.of  (lie  writ  ;oti  which  the,  said  tands  have  been  seiaed','and  while  he  i^'-^^' 
.<!till.in  a  position  toproceed  to  thf  sale  of  such  lands  on  the  dny  iixed  for      >i: 
„    the  salt.    Aieeordingly,  yyheil-  an  opposition  has  been  fyled  to  a  sci/.urft    .' 
;>     of  laiidd,  a'n(l:the«{4/.ureha^  been  siispehdcd,  and  the  HherilT has  returned 
,     the  writ  and':i»roe(Vii)i«"6a/'of  Seieure  into  llie  Prothonotacy'S.  office,  a 

second  seizure 'Of  tfiftftdm^  innds  may  validly  be  made  for  artotlier  debt,  '"^ 

•   ,  and  consequciitfjfSthe  Sheriff  crtnnot,  treat-sucU  syibsequen^  writ  oa'coming.    .  < 

within^lbrlirovialona  of  said^H.  «42  C.  fi,  ^j     (Fuller  etol.,  appol- 

Jjvntl,  and  Fl^tolier,  respondent)' Q.  11.)..,..  .^.„^....'„„.ij!,\... .,..!&„,..... 
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:— A  defenda^^t  cannot  cliiim^s  a  caiuse  of  nullity  the  failure  to  state, 
the  returii  day  Irf  a  fial  for  cjit'cution  aiid  in  'the  register  of  execyticra^.       ^ 
(De  Bellofeuille  ct' al.  vg.  Poflook,  and  pollock,  ^fposantj  &  0.)........  k04; 

:— I7(fe-LKA8B.     :.^*.'      ■'...■.''-      /"  ■        ^  '^.    ^'i^ '•■'**:    ''-rf 

;—  ,"    Pkk?mi'tij)n  d'Instancb.         -■  '   ..      /         ,-     .  '     v   ,/fi  /'.':-     ■■», 

: —     "      CoNTHAINTK  PAH  Coltl'8.  ,      ■'  .    '^"^ 

: — -^judicial  surety  is  not  entitled  to  an  alimentary  allowaince  undy-  Art.'tg-        ', 
700"  of  the  Code  -oi  C.  P.  .  (Crainavs.  Cocquereau  el  ft!.,  S.  C.)  ............  162 

:— r«<<e  PuEUMi^A'nY' Ptxii.  i^-  „'.  * 

;~^^"     DSlUKlO.N  ELECTIl^^^CT.0P:lJrt4i■,  '*'.■'    *"      ".  ,1"  , 

Abmission  IN  Plea.            .            ,  '   .  '    /"    •  -  •  .  .  ^         •■ 

Guardian'.   -  ^\                ,    .'■  \~i  .^  •     ^  .       ■   * 
Habeas  Ceiipns.                                  ■                                   >   _,!    , '.           iji 

Cacsb  op' Action^  ;.  ^                 ^  .'-;  •  .       r "       -     ;^.  ■'•,..*,  »   .    ' 

IjBOIJTBAB's'CEnTIPICATfi.,  '       ,.  "  '_  -v,.   ' 

':— Wlie.B  a' defendant  has  ayiiearcd  in  a  cause  and  has  bcen'forecloscd.from  ►' . '  ■ 
-l)leftding,'  it  is  not  necessary  for  theVl^iintiff^o  give  notice  to 'the  defend'-    '  . 
ant  of  an  inscription  for  judgment  oiit  of  tertji  undeV  Art.  89  of  the  Code'  •"*■   . .  ■; 
of  C.  P.    (Dalbeo  vs.  Dugas  et^al.,  C.  of  R.)  ....................... .^.........■..  244; 

:— IVrfe  Sbeiiifk's^.Salk.'  '  '  _,  '.  •      -        '.■'    . 

:-^Where  a  Tun  Saim',  whose  declaration  is  Oootested,  fails  to  answer  the  ' 
contestation,  tlie  allegations   of  such  contestatfon   are  ttot'held  to  be .  1  ' 
admttteij,  but -proof  must  be  adduced  in  support  af  su'Oh  contestation.  ' 
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/  (Mattiusoii,  appulliint,  and  Cadicox,  respondent,  Q.  B.)..^..,^ 

■•'  pBELiMiN^ur  Plea  :— When  the  fotirth  day  from  the  return  of  the  Actidp  falls'  on  a, 
!         Sunday^^^vlie  defendant  can  fy'.e  his  preliminary  plea  on>tUe  follofvingday^ 

,         ,t(Joyar  vs.  Safford,  &  C), .". .....'..... a,... J^....^,..^^^..,. 

Prescbiptio!<;— FWe  City  OF  Jlo.NTBEAL.  ►         .'■^^T 

PitiviLEliE  :—!'£(/(!  VK.NnoR.  .■  .  '.        ^   ,  «r 

Privy  fliotrKTii. :~Mn  'ifim^mii tinri  to  the  P.  0.  for  speci^b^ave  to  atipeal  from  a 
C^ada,  from  .■p'l||ch  an  appeal  does  not  lie  as  of  right,  it 
'w'ill  iiot  bcgranled,  in  the  ^bseuce  of  some  miscarriage  in  po^ftt'of  law, 
or  groSs  iiBscarrittge  in  the  Coujcts  below  on  the  tnatters  of "facvani 
4be  pKscnt  i\istan(!e^.^ih  mlsis^trriage  w^a  aj^parent. .  0H 
appeU^t,  and  CarbsE,j£aiM)ii^eat,  P-  C.)... 
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1fi|»y  ,0««JfCiL:-;Wh«sft«nj[ipplic«tion  tORppiu!  to'tti<B,1»^(&,  JiiabeenrtiSdoin  cliiaijsb^ra 

rir«  dny»  after  the  renderjii?  Of  t^ojudgmpn^^^ 
v.:-  '       allowed  to  bo  gi»en  <te  Unt  *»»«,  aO*  Ujejregimndent  rn^hves  iq,the  n^j^t     ' 

,''•■'"■        .'terra  th«t  the  tCjCordsUoiild  bo  remitted'  tioitHq-,po<jrt  below,  tljc  motion  yd 
*     ■       i  iffjll  be  rejected.    eWr^wa*,  ((ppeUant,  »nd  Uariib,  te8iK>ndent,Q.' ».);»..„  k\j6 
Promissory  Notb:— The  ciidorgement /»«Mr'air»^dJ(*a  wjf«  .«f;>ar<<e  & 
i,  ;;•  •^*''*»  ?»'  4  liroinissory  note  Bigiied  bjr  tW>  busbnodt  for  gWisiol^  aiiil     i^ 

• »   "  I     ;  '  ■    dettrered  iojiijn  ntrd  cliiirgea/to  him  uioiiie  itf^ti^  vsndoi^s  bodtcsj:«rid      ^ 
•-  given  In  renewal  of  a  nolo  of  tluj  haabanVj  uot  b^PK  her  endOTaemeiit^^ 

;,      ;•       /•      BUlVand  vo(dj notw  tl/at  the  goods  s(»gold  i^nd  deUfforcd  iliia^ .' 

'  ';     '      have  conlribiittil  to  Uie  support  of  the  wife.  "  (BrilrBeaiJi  i^.wV/apiwlliitoi,  ,,.:  :. 

IJarhe*  fim,  reiioiidehtg,  Q.  R)^vi»^!:>ii„....,.„\;..,-;;;;^.;/;>;;,;,:.^^;.....  24». 

,.  .  ,    .   «    :po 
iPRO TiTToR :~ ^  ■"  ^BXKWTOR.  /■''/■'''':  '•  ^>'ri  .;,-'.    ■'■■  ■  "'i^'-.';''  •■' .,  ■  *■  ""■■> 

f^-^t/'A8jpo»tRAcT:—Municl)iftl /corporations  may  \j(«'  rftmit-reil.)tablp.by,  as' ordinary      **; 
;    i  iiidividuakmay  b^»  (DpfielteleMille  vg.  'flic  liunj«limlfty  of  the  Vmage  of  „  iP  '■ 

,,  /        J  'S^  Louis  du  Mile 45ndi; Si%;, ..  ; .;;;^.„.;,:, 1::.  ....:::..;J:y^....   '!» 

V-/--'-  "9^7 '''*V  ;^C.TiON  !.— TliD^irfyme'iiiof  tlic  penalty  ujsdee  the  ;Qaeb|,c|Jtatute  34th  Vic, 
■,i>*j'  '     •'h*^i  *»>«• '5''>  *",'!*  W'A'W  action  Brought  fop  its  recovery,  bydeiMj^ting 

i2l  .>:^  .:"***  a'«o""'i^i'l"  tbc  cl.Vfc  of  the  Cfoiiit  jo  wbidh  t&  judgment  friis  ren-s  . 

;;■  '.     '    i '  ^'  dered,  will,  in  tlit, absence  of  prc^of  of  :«oJliisiioB,  be  »n  absolute  bar  iij  * ,1)^ - 
*  •    :,;     .^subsequent  (tjilion  h^  the  Revenue  t)fiicer  for  tliif  recover^  of  the  same  "   ' 

■'/  ^  V**»*^i'y;. . (fprkiBs  V3;  Jiartin,  b..e^ ft:);.y..,^;;!........,..:.:....:i»;,.i..;,..,...; 

-''>""    •— ^"l^®  aliaipnce  of  proof  that  the' affl4avitj«(ii4ired  by  the  27th  and'iJSth 

•^  :  ^'      Vi^i/Ch.  43,  sec.n,  Iiad  not  be^nfjledj  safch  aCljdaylt  w^Jl  be  presumed  to 

:*■'?'  have  Keen' fyled,  when  the  if rit  has  ftCtujilly  isiuedi'and  judgmeut  has 

^    '  ■*;       ',  been  rohd(ired  thereon,    (bo^^......i!..^:!^,.....2...t^i,.:f. ...,„..i,...." 

Beqistbar's  CiRnPiBATi5!-*Thevrp#tritf,or'eacb  rc^^^  <lH*ion  is  hound  lo'.."<l|" 

'         :  ;         ehter  in  the  certificate  fnrrtlshed  by' tiitij  tor  the  SberifiT,  unde;  articles 

.609  a>id>700  of  the  Code  oft.tJP^,  all  <yFio£h(k'S  registered  agairist^tlie    , 
^ticB  who  hav^  been  owiiclcs  of  t4ic  propi'^ty  sold  durfng  the  ten  years". '^i"^ 
'#*c<'^.i^  the  sale,  andi''be' caOBOt  litRit  iiis  cer^CBtftto  the  ettlrieS  ^f.  V* 
«ijortg(^t»4"  registered  within  p'uefa  ten  years,  anif'Ae  registt'ariia  liablV  to  „ 
pay  the  amount  Of  such  nioii?g«»«i|  as  would  hi»v^  beeji  collocated,  awing      ' 
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oot  having  furnishcjj  sueh  a, certificate  ad  the  law   called  for.^ 
(t?^  Trust  and  toan  Co.  of  Canada,  artjwUknt,  apd  DuprM,  peispondent, 

Vs-   *>•/♦•••••  ••■■••^^..-^i«.,........,^.. ...'.If, ..V.......,T....^.«... i.....;;,v- ••;•'•  •■■■** 

o«  t— When  a  person  *cqujr«8^iin  imtnOTeable-in vgodd  "firtt^  tirid  is  in  open 

possession  :^hln-eof  as,. pEflprietOti  buV;^eglecis  to   rfegii^e* 'iis   title 

-  imtnediateJ^,  and  a  judioi^il  or  otbep  lixj^tl^eic  against  ti<5.y^ettdor„  S 

^f^gitihrcd  before  the  title  %c4   the  latter.  e'laUteiaUadhes  and'Jifcs  the 

'•  preference.    (AVdaim, appellant,  aid»£.la^ers,>^r^ondenr^'Q.B)...^ 

Salb  ,r~hii^t(  s|J4t  by;  a  yendor  of  real  pr'ojteHyi  for  the  reco^a^f  "of  the  interest  merely, 

'v  it»is  not/Citfit»l5etc^t  to~the  defepdant  to  claim:  the  jright  to  retain  such 

'   interest,  until  security   be  givptt  that  'lie  will  jwtije  disturbed  in  his 

PQSiSesaipn.^oP  the  prppepty '  by  ifeason  of  ^jpiirtain.  nimdhtharged  hypothecs 

egistered  agHWst  the  prfliierty,,,eicj<§dingTii'amounfc  the  whole  capital  of 

he-'niijiehale  taoney.    (The  Gr#d  TrooTc  KT^.  Co.  vs.  Cufrie  and.Hall, 

,v.<-j;(^(/e  RKOiSTBjmoK. 'v',  ■' ■■■•.    -"/'-l-,;,  ''\,'^"' 

■':^?Vh(|sn  an  assignee, \inder  the  Insolvent  !A,ct  setts lin-estate  en  bloe  for  a  .' 

■'i,"^fijtei^  sum  paid  to  him,  and'.Wgref^  in^ftrritiug  tO  i>(*y*ba(ck  any  defici^nc^ 

,  -  that  may  b^  found  to  eicitt;  on  t^h^^Wg  o^,'{^t;!t&e'ri(ies  of  estimate  on  / 

Ar  Vhtph  the  sftlis  was  based,  and  it  turM.  oiit  that  certai»i  stoqk  estimated  at 

'  ^^f^  co^ld  not  be  delivered,  the  pur£h&seij^  is  ,eiititi|9  oft  petitiop  ;to  m-^ 

^^e'r'coudemniiig  the  aSslgnw  ti  trfuB^ the  J$2,6ob.  .<Dixon  et  aW,  api4l-. 
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Sale:— Wlicn  a  iTrson   tolU   A  pfnp*rtjr,  free    iknd  clfnr  of    nil    iqcnmbrHnces 

e\if|)f  one  whitli  he  iiiiilertHkev'to  |)iiy,iiiid  Imvc  n  disulinrKe  thereof  duly 

<      ^egisliTitl,  ulthoiifjli  not  withiniiiiy  a«rced°di'liivvfre  cnunot  suefor  i^nj 

.     '  purl  of  the  imrdmse  nioni';>,  either  ]irincipnl,  or  interest, 'without  first 

,|)iiyiiig   olf  the    iuciintliii\tt«o.       (Law,   apiielifrut,   and    Frothiugbiuu, 

^'        ,      "respoiMient,  Q.  B.)...*. ....; ,... '.....  Hjj 

'■         "  :— lu  n  case  liki>  tlieaJKivivti)  entitle  tlie  purHinscr' to  di»miigi-«he  must  put         f 

the  vendor  en  ilimeiire  to  \t^y  off  {he  incumbrance,  niitl  ailow  a  r<insonnbIe. 

delay  for  doing  sii.    ^[Xo.» "....'4 '..., 4..  1T2 

Skparation  t)B  CdKi's :— W  Jjen  fi  ttn-thand  witlt)|rttW9  himself  ftora  the  mAtHnipnial'" 

donucde,  nml  noiwiilwtuuding  tlie  wfilingwis  of  the  wife  to  continue  to 

^jf         n^ide  tlierii  \iit\i  liiui,  reftnes  to  provide  iidr  witli  a  tit  nud  proi)pr  r««i- 

,  doucp,  and  wlili  supimrt  and  raaiuh-nance  according. to  hls.ntieans,  tlie  wife 

'nmy  iuethp  liusbmid  fur  maiutenaucp simply,  witliiMit  suing  en  Hfpaftttion 

</eror/<i(^  W^(//(^(^««.  (Couhiu,  appellant,  »ud  Clarke, respondeat,  Q.B,)    M>  «- 

SeiJV«8T11AT0H  :— l'i(/(   E\BCLt«i<i.  *  .  Jb  '         xs  •       r 

Sukruk's  Sals  :—!«/«  Lkask.  .  '*./,"* 

"  ."    ;— JW*NuLi,hi.,  DKDwnKTS^  •  '        .  ^' 

"     "    :-«-Iii  f  lie  aiiijence  of  a>iy  olliciHl  nunihor  iittaclfing  to  an  ii>fmovi>iiblc,  mention 

•"U3t  bo  timdf  IB   till'  /-W  (<!-(»,//«/  of  with   lumuVeablc  of  ttie  c^nte/-  *», 
niiuoui  hinds,^Bild  tlie  clm^sioa  eo  to  ilicftiion  j<H,'h  contermiaoua  lands       -   ^ 
rendei!)  the  i.ti/ure  of  thojnnuoveftble  uoll  auavoid.    tComfort  v«.  Roy,  ,^ 

•    and  Kov,  opposapt,  C.  of  R,) ....  .,>,./:.., , «...  222 

.,»• .  '«^    «    .'„]„  tlu.  cHau  oj  H,  of  iiti  iiiiiiio\i'«l>lo  tlH'ifliciitt  caryiOi  exact  inteppstfrqia 

tiio.,pur<'l,a3c'i,  who  is  a  liypoilicoiry  own  tor,  inrfspi-ct  qj"  such  immove-      < 
ivbk',  and  wiio  has  givtu-tf  bond  10  i^nw  of  Art   (^^  of  tlie  Code  of  0,  P. 

(Cro,3  v^   (Jarcau,  and  Coittlj^y»i(f  irn  coif'-^  H.  C;     ^ ,"  253  "' 

"     "    :— If  tin  iniinovoai)le    charged  ^Th  lui  uncxiiiicd  teini  bt  15  years  of  an 

omplo  teiiiic  lease  be  soli  by  the  Slierifl",  without  mention  of  such  charge    • 

y     "  '*   in  tbe  minutes  of  aei/ure,  and  if  such  charge  diminishes  the  value  of  tha 

^  Iirojiert^'  b/ about  oue  half,  tiie  purchaser  wlio  i9   (irevettted  by  notifi-* 

ciitiou  And  i>rotc3t  on  tlii'  part*  of  the  lessee  from  obtaining  posaessioa 

O      V  ,dijring  such  uodxpired  teim,  lua^  obtain  the  vacation  of  the  SherifPs  sAle 

^  ,.*»i»der-'Art. '714  of  the  Code  of  C    P.  ,(Co3sit  et  al.  vs.  Lciuiim,  anS        ' 

Battray,  petitioner,  H.  C  )  .», ai7 

Statcti  :— a,  goes  into  operation  the  day  on  which  itis  approvi  d,  and  lia*  relation  to  „.  < 

thefijstmomenfoftjiatday.    (Bickttbyys.llell.JHidliell,  petitioner,  S.  0.)>   M    (, 
SritEBTS : —  yule  City  of  Mo'n  >  kkal.  " '  « . 

ScJIETY: — r«fe  PUAOTIttt.  1 

Tacit  RecoNnucrioN  :—l'(f/(f  WAms.  _    '    "•  >.  -.      —  ^  ^ 

TsLsoRApa  .MfSsACB  :— Tlie  person  to  whom  a  nicssagcfe  directed  to  be  sent  has'an  "^ 
action  ngain«l  the  TelsgrapB  Company  for  dsiaiagcs  resulting  from  the    h 
iiogligeoce  of  the  Company  in /a'diog  to  deliver  the  mesitige     ThO'Condi- 
.tJijft,  uquilrine  '.be  mcbsage  to  he  repeated  in  order  to  hold  the  Company 
in  damages  will  not  free  the  Company  from  teapoosibility  for  their  own> 
,    >         "      negligence,  and  especially  where  compliance  wfth  siiich  cpndition  would 
"  not  have  prevented  the  damage  complained  ofi  (Boll  v*.  The  Dominion 

T^legraphCo,  S.  C  )  ...4 '.: , 248 

TitADt  Mark  :— A,  coiisistiug  of  a  horse's  lieiad  stamped  in  the.ccnlre  of  a  cake  of  soap, 

with  the   words  "Tbp''  Imperial  Trade   Mart"    above,  itbd  the  words 

'        "Lshndry  Bar"    beiow,  and  th<»nddiess'"  J  Bawalou  ^  Co."  on  t^e 

obverse  side  of  the  cake,  will  not  pc  hf  fd  to  be  imitatedby  siamping  on 

,'. .     **  a  Somewhat  similar  cake  of  soap  d  unicorn's  head  Bii^ilatU"  placed,  with 

'  >-       ,  "the  words' "  A  -Uoniu,  1 15  St,^  Bomihique  Street,  Very  Best  Laundry  "  on 

•        the  face  of  tfte  cake,  wiihout'any  words  on  tl»e  obverser  side.    (Darling" 

et  al,  appellants,  and  Barsaloi)  et  al ,  tpspondemt^,  Q.  }i) '....„..•   31 
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VckDon :— -The  pririlpg«  of  the,  of  re*I  property,  aolf!  before  the  romin?  into  force  of 
Ulie  Oivil  Code,  may  bo  exercised  in  respect  of  the  proceeds  6f  the  sale 
i^  of  th«  projwrty  by  t>ie  SherilV,wiihoiit  registration  or  renewal  of  regij^  « ■ 
tratioa  against  the  cadastral  Aiimber,  to  tUo  prejiidicfi  of  hypothecary 
creditors,  whoso  claims  have  been  duly  registen>d.  (La  GoMfpagnie 
de  PrAt  et  de  Crfcdit  Foncier^vs.  G.arand  es  quil ,  and  Hency  et'al,  * 
opposauts,  and  Phillips,  contaatant,  8.  «J  ).  .•, ,..;. "  loi 

VTaqA-i— A  aalant'd  employ«c,  <yliose  term  of  otijce  has  been  renewed  for  another  year 
by  lAclt  reconduction,  cannot  be  diamiased  withoift  being  paid  hia  salary 
to  the  end  of  ttre  current  term  86  renewed.    fThe  City  of  Mbntrenl,  appeU 
Jant,  and  Dugdalfe,  reapondent,  and  B.  Contra,  Q.  B.) .'. 149 

II  -.—yidt  CiTV  Of  MOWTIIEAX.. 

WAnRARTV  :— Kfd*  I^StflUMOI.  "  "  "  • 

WjMT  or  Bo«8isBioK  ;^ri4f  LiiA.s«.    ^  .        >•  ' 
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